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EXECUTIVE  PRIVILEGE 

TUESDAY,  JULY  27,   1971 


U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.  in  room  2228 
New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.  (chairman 
of  the  subcommittee)  presiding. 

Present:  Senators  Ervin  and  Mathias. 

Also  present :  Ruf us  L.  Edmisten,  chief  counsel  and  staff  director ; 
Joel  M.  Abramson,  minority  counsel;  Professor  Philip  B.  Kurland, 
University  of  Chicago  Law  School,  chief  consultant,  and  Professor 
Ralph  K.  Winter,  Jr.,  Yale  Universitiy  Law  School,  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

The  hearings  the  Subcommittee  on  Separation  of  Powers  begins 
today  concern  the  exercise  of  so-called  "executive  privilege" — a  prac- 
tice which  touches  the  heart  of  the  separation  of  powers  doctrine. 

The  term  "executive  privilege"  is  most  commonly  used  to  refer  to 
a  situation  where  the  executive  branch  of  the  Government  refuses  to 
divulge  information  requested  by  the  Congress.  It  is  a  term  used 
more  often  by  members  of  the  legislative  branch  and  by  scholars 
than  by  the  members  of  the  executive  branch  who  willfully  withhold 
information.  As  I  use  the  term,  it  refers  to  the  withholding  of  any 
kind  of  information  by  the  executive  branch  from  any  persons,  be 
they  Members  of  the  Congress,  or  members  of  the  taxpaying  public. 

The  subcommittee  has  studied  the  subject  of  executive  privilege 
for  the  past  4  years.  However,  the  current  in-depth  inquiry  has  at- 
tained special  significance  because  of  the  recent  controversy  surround- 
ing the  publication  of  the  so-called  "Pentagon  Papers"  and  the 
subsequent  Supreme  Court  decision  in  the  New  York  Times  and 
Washington  Post  cases;  that  controversy  brought  the  issue  sharply 
into  focus  in  the  public  mind,  although  it  did  not  trigger  these  hear- 
ings, which  were  scheduled  well  in  advance  of  the  furor  arising  out 
of  the  publication  of  the  Pentagon  study. 

At  issue  in  these  hearings  are  conflicting  principles:  The  alleged 
power  of  the  President  to  withhold  information,  the  disclosure  of 
which  he  feels  would  impede  the  performance  of  his  constitutional 
responsibilities;  the  power  of  the  legislative  branch  to  obtain  infor- 
mation in  order  to  legislate  wisely  and  effectively ;  and  the  basic  right 
of  the  taxpaying  public  to  know  what  its  Government  is  doing. 

These  opposing  principles  have  clashed  in  virtually  every  admin- 
istration since  the  legislative  branch  undertook  an  investigation  of 

(1) 


the  St.  Clair  Expedition  during  George  Washington's  first  term  as 
President.  Without  questioning  the  propriety  of  the  investigation, 
President  Washington  asserted : 

First,  that  the  House  was  an  inquest,  and  therefore  might  institute 
inquiries.  Second,  that  it  might  call  for  papers  generally.  Third,  that 
the  Executive  ought  to  communicate  such  papers  as  the  public  good 
would  permit  and  ought  to  refuse  those,  the  disclosure  of  which  would 
injure  the  public :  consequently  were  to  exercise  a  discretion.  Fourth, 
that  neither  the  committee  nor  House  had  a  right  to  call  on  the  head 
of  a  department,  who  and  whose  papers  were  under  the  President 
alone;  but  the  committee  should  instruct  their  chairman  to  move 
the  House  to  address  the  President. 

In  spite  of  his  contention  that  the  Executive  possessed  the  discre- 
tionary power — or  duty — to  refuse  to  communicate  any  information 
"the  disclosure  of  which  would  injure  the  public,"  all  of  the  St.  Clair 
documents  were  turned  over  to  the  Congress. 

There  is  ample  precedent  for  the  contention  that  Congress  has  the 
power  to  institute  inquiries  and  exact  evidence.  "The  power  to  legis- 
late carries  with  it  by  implication  ample  authority  to  obtain  infor- 
mation needed  in  the'  rightful  exercise  of  that  power  and  to  employ 
compulsorv  process  for  the  purpose  *  *  *"  McGrain  v.  Daughtery, 
273  U.S.  165  (1927). 

Although  the  Constitution  is  silent  with  regard  to  the  existence  of 
executive  privilege,  its  exercise  is  asserted  to  be  an  inherent  power 
of  the  President.  Its  constitutional  basis  allegedly  derives  from  the 
duty  imposed  upon  the  President  under  article  II  section  3  to  see  that 
the  laws  are  faithfully  executed.  The  President  claims  the  power  on 
the  grounds  that  it  is  necessary  in  order  to  provide  the  executive 
branch  with  the  autonomy  needed  to  discharge  its  duties  properly. 
Inasmuch  as  the  "President  alone  and  unaided  could  not  execute  the 
laws  *  *  *"  but  requires  "the  assistance  of  subordinates"  {Myers  v. 
U.S.  272  U.S.  117  (1926)).  the  alleged  authority  to  exercise  execu- 
tive privilege  has  thereby  been  extended  in  practice  to  the  entire 
executive  branch. 

In  theory,  the  release  of  information  within  the  executive  branch 
is  governed  in  part  by  Executive  Order  No.  10501.  issued  by  Presi- 
dent Eisenhower,  and  amended  by  him  in  Executive  Order  No.  10816, 
and  by  President  Kennedy's  Executive  Order  No.  10964.  Essentially, 
these  orders  establish  a  system  of  security  classifications  which  would 
restrict  the  release  of  information  of  defense  matters  that  might  cause 
injury  or  embarrassment  to  our  national  defense  or  our  relations  with 
foreign  nations.  Such  orders  are  not  authority  to  assert  executive 
privilege,  but  they  simply  forbid  or  restrict  disclosure  of  classified 
information. 

President  Kennedy  attempted  to  end  the  practice  of  delegating  to 
employees  of  the  executive  branch  the  authority  to  claim  executive 
privilege.  In  a  letter  to  the  House  Foreign  Operations  and  Govern- 
ment Information  Subcommittee  in  1962  he  stated  that  the  basic 
policy  of  his  administration  would  be  that  "executive  privilege  can 
be  invoked  only  by  the  President  and  will  not  be  used  without  specific 
Presidential  approval." 

Presidents  Johnson  and  Nixon  have  reaffirmed  this  policy  of  limit- 
ing the  exercise  of  executive  privilege  to  the  sole  discretion  of  the 


President.  Thus,  theoretically,  procedures  have  been  instituted  in  the 
executive  branch  which  would  place  the  ultimate  decision  and  re- 
sponsibility for  the  exercise  of  the  practice  with  the  President.  How- 
ever, throughout  my  years  in  the  Senate,  I  have  learned  that  there  is 
a  great  discrepancy  between  theory  and  practice,  a  discrepancy  which 
is  demonstrated  by  the  continuing  problems  the  Congress  has  in 
obtaining  information  from  the  executive  branch. 

The  asserted  doctrine  of  executive  privilege  has  developed  unre- 
strained. In  the  absence  of  any  congressional  statutory  authority  or 
constitutional  grant  of  the  power,  the  will  of  each  succeeding  Presi- 
dent has  been  substituted  for  legislation  in  the  field.  A  contest  of 
political  power  between  the  President  and  Congress  has  superseded 
the  proper  administration  of  Federal  functions  by  the  President 
under  the  restraints  that  would  be  provided  by  effective  legislative 
oversight.  Nor  have  the  courts  given  any  definite  guidance  on  the 
issue,  although  the  Reynolds  1  and  Curtiss-W right 2  cases  do  contain 
some  dicta  relating  to  the  problem. 

The  assertion  of  executive  privilege,  or  the  power  to  withhold  in- 
formation, written  and  spoken,  from  Congress  and  the  public  under 
the  assumed  "inherent  executive  power,"  must,  I  think,  be  viewed  in 
the  context  of  the  slowly  but  steadily  increasing  power  of  the  Execu- 
tive, a  development  that  has  been  duly  noted  by  numerous  political 
and  legal  scholars.  During  recent  years,  the  subcommittee  has  studied 
several  examples  of  this  trend — the  so-called  "Philadelphia  Plan," 
instituting  quota  hiring  requirements  on  Federal  contractors  in  clear 
contravention  of  the  1964  Civil  Rights  Act ;  the  misuse  of  the  pocket- 
veto  power  by  the  President ;  and  Presidential  impoundment  of  ap- 
propriated funds,  to  mention  only  three  instances.  As  these  studies 
have  demonstrated,  the  increased  power  of  the  executive  branch  has 
enabled  it  to  make  crucial  decisions  absent  any  system  of  formal 
"accountability"  for  the  exercise  of  such  powers  beyond  the  Presi- 
dential election  every  four  years.  Because  the  President  has  been  able 
to  act  through  Executive  orders  without  the  inconvenience  and  re- 
straint of  congressional  authorization  or  delegation  of  power,  there 
has  been  a  very  serious  erosion  of  the  principle  of  the  separation  of 
governmental  powers. 

In  all  candor,  we  in  the  legislative  branch  must  confess  that  the 
shifting  of  power  to  the  Executive  has  resulted  from  our  failure  to 
assert  our  constitutional  powers.  Other  than  sporadic  complaints  by 
some  Members  and  committees  of  the  Congress,  we  have  done  little 
to  prevent  the  Executive  from  withholding  information  when,  in  its 
sole  discretion,  it  determines  that  it  was  necessary — or  politically  de- 
sirable— to  do  so. 

Moreover,  through  the  almost  unlimited  delegation  of  authority  to 
the  bureaucracy,  Congress  has  actively  encouraged  the  aggrandize- 
ment of  Executive  power.  Finally  the  executive  branch  has  access  to 
information  which  the  Congress  cannot  possibly  match,  and  further 
the  Executive  has  asserted  the  discretionary  authority  to  employ  that 
data  in  performing  its  myriad  tasks.  I  fear  that  the  steady  increase 
of  Executive  power  has  come  close  to  creating  a  "government  of  men, 
not  of  laws." 


J345  U.S.  1    (1953) 
8  239  U.S.  304   (1936) 


There  is  no  express  language  in  the  Constitution  permitting  the 
exercise  of  executive  privilege.  Its  development  has  come  about  be- 
cause the  Congress  has  failed  to  assert  its  rightful  powers,  and  the 
Executive  has  stepped  in  and  filled  the  vacuum. 

However,  the  practice  of  executive  privilege,  it  seems  to  me,  is 
clearly  in  contravention  of  the  basic  principle  that  the  free  flow  of 
ideas  and  information  and  open  and  full  disclosure  of  the  governing 
process  is  essential  to  the  operation  of  a  free  society.  Throughout  his- 
tory, rulers  have  invoked  secrecy  regarding  their  actions  in  order  to 
enslave  the  citizenry.  When  the  Government  operates  in  secrecy  its 
citizens  are  not  informed  and  their  ignorance  breeds  oppression.  In 
contrast,  a  government  whose  actions  are  completely  visible  to  all  of 
its  citizens  is  a  government  which  best  protects  the  freedoms  which 
the  Founding  Fathers  attempted  to  embody  in  the  Constitution. 

Moreover,  it  is  clear  that  the  invocation  of  executive  privilege  is 
contrary  to  the  spirit,  if  not  the  letter,  of  the  Freedom  of  Information 
Act  (5  USC  552),  which  was  passed  by  the  Congress  with  the  express 
purpose  of  expanding  to  the  fullest  practical  extent  the  full  disclo- 
sure to  the  public  of  the  actions  of  the  Government.  While  it  provides 
for  nine  specific  exceptions,  it  likewise  specifies  that  none  of  those 
exceptions  constitutes  authority  to  withhold  information  from  the 
Congress.  Section  (4)  (c)  of  the  act  explicitly  states  "This  section  is 
not  authority  to  withhold  information  from  Congress." 

It  also  can  be  argued  with  some  cogency  that  the  practice  contra- 
venes the  philosophical  thrust  of  the  1952  Supreme  Court  case  of 
Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952),  where 
the  Court  invalidated  President  Truman's  seizure  of  the  steel  mills 
by  Executive  order.  The  several  majority  opinions  in  that  case  clearly 
indicate  that  Congress  is  a  coequal  branch  of  the  Government,  and 
that  its  prerogatives  may  not  be  usurped  or  impeded  by  actions  of 
the  executive  branch.  The  refusal  to  make  information  available  to 
the  Congress  when  needed  for  its  legislative  functions  is  inimical  to 
the  power  of  the  Congress  to  fulfill  its  legislative  duties.  Beyond  the 
penchant  for  maintaining  secrecy  through  the  invocation  of  executive 
privilege,  there  is  a  more  generalized  attempt  to  withhold  informa- 
tion through  the  classification  system,  the  infirmities  of  which  were 
so  clearly  reflected  in  the  recent  furor  over  the  "Pentagon  Papers," 
and  through  the  simple  failure  or  refusal  to  disclose  data  which  is 
of  potential  use  or  interest  to  the  public  in  general.  Through  the  use 
of  the  devices  of  secrecy,  the  Government  attains  the  power  to  "man- 
age" the  news  and  use  it  to  manipulate  public  opinion.  Such  govern- 
mental power  is  not  consonant  with  a  Nation  of  free  men,  and  must 
be  curtailed. 

Additionally,  when  the  people  do  not  know  what  their  government 
is  doing,  those  who  govern  are  not  accountable  for  their  actions — and 
accountability  is  basic  to  the  democratic  system.  In  effect,  those  who 
govern  are  insulated  from  the  effects  of  their  actions,  and  the  popu- 
lace is  precluded  from  obtaining  the  knowledge  that  is  necessary  to 
control  the  actions  of  the  government  in  the  manner  envisioned  by 
the  Founding  Fathers. 


Thus,  the  exercise  of  the  assumed  power  of  executive  privilege  is 
of  basic  importance  to  our  governmental  system,  and  the  ramifica- 
tions of  a  growing  policy  of  governmental  secrecy  is  extremely  dan- 
gerous to  our  freedoms. 

'  The  subcommittee  was  mindful  of  these  dangers  when  it  initiated 
its  study  on  the  subject.  We  have  found  that  our  Nations  history  is 
replete  with  examples  of  congressional  demands  for  information 
which  have  been  countered  with  the  invocation  of  executive  privilege 
or  some  other  bureaucratic  excuse  for  withholding  information.  These 
examples  have  been  amply  documented  in  a  number  of  excellent 
law  review  articles  and  in  certain  congressional  publications;  I  shall 
not  review  them  at  this  time. 

During  this  past  month,  however,  I  have  requested  every  Member 
of  the  Senate  to  supply  the  subcommittee  with  examples  of  recent 
instances  of  executive  withholding  of  information.  The  responses  in- 
dicate that  withholding  is  widespread  and  extends  to  the  control  of 
unclassified  information  as  well  as  information  withheld  in  the  name 
of  national  security. 

One  such  glaring  example  was  submitted  by  Senator  William  V. 
Roth,  who  during  his  first  term  as  a  Member  of  the  House,  conducted 
a  survey  of  all  Federal  domestic  assistance  programs  and  compiled 
the  information  into  an  excellent  compendium  of  simplified  and  con- 
solidated guidelines,  access  requirements,  and  programs  available  for 
Federal  assistance.  Even  though  most  departments  and  agencies  re- 
sponded quickly  to  his  request  for  data.  Senator  Roth  stated  that  he 
"met  with  much-unexpected  resistance  *  *  *  from  the  Departments 
of  Agriculture  and  Health,  Education,  and  Welfare."  Although 
HEW  never  formally  invoked  executive  privilege,  the  Department 
refused  to  comply  with  parts  of  his  requests  on  the  grounds,  inter 
alia,  that:  It  would  take  too  long  to  process  the  request;  HEW  pro- 
grams and  personnel  change  so  rapidly  that  the  information  would  be 
obsolete;  HEW  has  such  vast  authority  in  the  implementation  and 
evolution  of  its  programs  that  it  is  difficult  to  describe  precisely  each 
and  every  one. 

After  being  frustrated  in  his  efforts  for  nearly  a  year,  Senator  Roth 
was  able  to  pry  the  information  from  HEW  after  he  received  the 
assistance  of  other  Members  of  Congress  and  the  Bureau  of  the 
Budget. 

As  chairman  of  another  subcommittee — the  Subcommittee  on  Con- 
stitutional Rights — I  have  for  some  time  attempted  to  secure  infor- 
mation pertinent  to  a  study  of  Army  surveillance  and  data  bank 
programs  which  infringe  on  the  privacy  and  first  amendment  rights 
of  citizens.  While  some  of  my  requests  for  information  and  for  the 
appearance  of  certain  witnesses  have  been  granted,  the  most  impor- 
tant have  been  denied  for  the  following  stated  reasons;  extracted 
from  letters  I  received  from  the  Department  of  the  Army  : 

...  we  are  precluded  by  consistent  Executive  Branch  policy  from  releasing 
to  the  public."    (J.  Fred  Buzhardt,  General  Counsel,  Department  of  Defense) 

Inappropriate  to  authorize  the  release  of  these  documents.  (Melvin  Laird, 
Secretary  of  Defense) 
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This  information  is  solely  for  your  use  in  conducting  your  inquiry.  (R.  Kenly 
Webster,  Acting  General  Counsel,  Department  of  Army ) 

The  records  .  .  .  cannot  be  obtained  without  an  inordinate  expenditure  of 
time  and  effort.  (R.  Kenly  Webster,  Acting  General  Counsel,  Department  of 
Army) 

No  useful  purpose  would  be  served  by  a  public  report  on  the  materials  .  .  . 
(J.   Fred  Buzhardt,   General  Counsel,   Department  of  Defense) 

/  do  not  believe  it  appropriate  that  the  general  officers  in  question  appear 
before  your  subcommittee,  but  that  any  "desired  testimony"  .  .  .  should  be 
furnished  by  my  designated  representative.  (Emphasis  added.)  (Melvin  Laird, 
Secretary  of  Defense) 

Other  indirect  means  of  denying  information  include  the  use  of 
delaying  tactics  which  continue  for  so  long  that  the  information, 
when  submitted,  is  no  longer  pertinent,  and  the  placing  of  security 
classifications  upon  information  supplied,  thereby  precluding  any 
meaningful  use  of  the  data. 

These  practices  reflect  a  certain  contempt  for  congressional  requests 
for  information  and  an  apparent  disdain  for  the  right  of  the  Ameri- 
can people  to  be  informed  fully  about  the  operations  of  their  govern- 
ment. 

While  the  executive  branch  must  function  in  a  manner  assuring 
the  candid  participation  of  all  those  involved  in  the  decisionmaking 
process,  the  elected  representatives  of  the  American  people  likewise 
must  be  fully  informed  in  order  to  legislate  intelligently. 

Our  system  of  government,  in  effect,  is  not  a  government  of  strictly 
separated  powers,  but  a  government  based  upon  the  concept  of  sepa- 
rate but  balanced  powers,  divided  along  functional  lines.  For  obvious 
reasons,  such  a  system  could  not  and  does  not  operate  in  strict  con- 
formity to  the  underlying  principle. 

The  Founding  Fathers  fully  understood  that  governmental  respon- 
sibility must  be  shared  in  order  to  make  the  whole  fabric  of  govern- 
ment viable.  Yet  they  knew  that  each  branch  must  maintain  a  basic 
respect  for  the  duties  and  prerogatives  of  the  other  branches  and 
that  such  divisions  are  mandatory  in  order  to  avoid  the  undue  accre- 
tion of  power  in  any  one  branch  of  the  Federal  Government. 

As  Madison,  in  the  Federalist  No.  48  observed: 

After  discriminating,  therefore,  in  theory,  the  several  classes  of  power,  as 
they  may  in  their  nature  be  legislative,  executive,  or  judiciary,  the  next  and 
most    difficult    task    is    to    provide    some    practical    security    for    each    .    .    . 

However,  overlapping  the  functions  of  the  three  branches  may  be, 
and  however  imprecisely  the  systejn  may  seem  to  work,  the  doctrine 
of  separation  of  powers  itself  is  based  upon  good  and  sound  grounds 
and  the  ends  it  was  designed  to  serve  200  years  ago  are  as  important, 
if  not  more  so,  today  as  then. 

Our  discussion  during  these  hearings  will  center  on  S.  1125,  a  bill 
introduced  by  Senator  Fulbright  which  would  amend  title  5  of  the 


United  States  Code  with  regard  to  executive  privilege.  The  bill  pro- 
vides that  an  employee  of  the  executive  branch : 

Summoned  or  requested  to  testify  or  produce  documents  before  Congress  .  .  . 
who  intends  to  exercise  executive  privilege  as  to  the  whole  or  any  portion 
of  the  matter  about  which  he  was  summoned,  requested  to  testify  or  produce 
documents,  shall  not  refuse  to  appear  on  the  grounds  that  he  intends  to 
assert  executive  privilege. 

The  bill  seeks  to  limit  the  assertion  of  executive  privilege  and  place 
the  responsibility  for  invoking  it  directly  on  the  President  by  stipu- 
lating that: 

(i)n  no  case  shall  an  employee  of  the  executive  branch  appearing  before 
the  Congress  .  .  .  assert  executive  privilege  unless  the  employee  present  .  .  . 
a  statement  signed  personally  by  the  President  requiring  that  the  employee 
assert  executive  privilege  as  to  the  testimony   or  document  sought. 

This  bill  offers  a  vehicle  by  which  the  Congress  can  examine  the 
entire  concept  of  executive  privilege. 

Perhaps  this  investigation  of  the  implications  of  S.  1125  will  afford 
the  legislative  and  executive  branches  an  opportunity  to  come  to- 
gether and  find  some  common  ground  that  will  more  clearly  define 
the  powers,  duties,  and  prerogatives  of  the  two  branches  in  this  sensi- 
tive area.  We  must  be  ever  mindful  of  the  necessity  for  cooperation 
between  the  Congress  and  the  Executive  if  the  Government  is  to 
operate  efficiently.  That  pressing  requirement  makes  it  mandatory 
that  we  seek  and  find  an  amicable  settlement  of  the  problems  involved 
in  the  invocation  of  executive  privilege  to  prevent  Congress  and  the 
American  people  from  knowing  the  details  of  executive  actions.  As 
Prof.  Arthur  S.  Miller,  a  consultant  to  the  subcommittee  wrote  to 
remind  me,  Woodrow  Wilson  once  observed  that  warfare  between 
the  legislative  and  the  executive  branches  can  be  fatal.  Hopefully 
these  hearings  will  contribute  to  a  satisfactory  peace. 

We  are  delighted  to  have  the  assistance  of  two  of  the  subcommit- 
tee's professional  consultants,  who  have  rendered  great  service  to  the 
subcommittee  during  the  past  several  years. 

I  welcome  Prof.  Philip  B.  Kurland  of  the  University  of  Chicago 
Law  School,  and  Ralph  K.  Winter,  Jr.  of  Yale  Law  School.  Prof. 
Arthur  S.  Miller  of  the  George  Washington  University  National  Law 
Center,  and  Alexander  Bickel  of  Yale  Law  School,  express  their  re- 
grets that  they  cannot  be  present  at  these  hearings. 

The  witnesses  scheduled  to  participate  are  drawn  from  varied  seg- 
ments of  public  and  private  life,  in  order  to  provide  a  balance  of 
opposing  opinions. 

We  are  fortunate  to  have  Senator  Fulbright  with  us  today  to  give 
us  the  benefit  of  his  views  and  insights  into  the  provisions  of  S.  1125 
and  the  scope  of  executive  privilege  in  general.  His  testimony  is 
drawn  from  his  vast  experience  during  many  years  of  distinguished 
service  in  the  Senate.  The  subcommittee  is  delighted  to  welcome 
Senator  Fulbright  as  the  first  witness  for  these  hearings. 

(A  copy  of  S.  1125  follows)  : 
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S.1125 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  5  (legislative  day,  Fkkruary  17),  1971 

Mr.   Fulbuigiit   (for  himself  and  Mr.  Cranstox)    introduced  the  follo\vin<>- 
bill;  which  was  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  title  5,  United  States  Code,  with  regard  to  the  exercise 

of  executive  privilege. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  Xl^t  (a)  ch&pterS  of  title  5,  United  States  Code,  is  amended 

4  by  adding  at  the  end  thereof  the  following  new  section: 

5  "§  306.  Executive  privilege 

6  "  (a)   An  employee  of  the  executive  branch  summoned 

7  or  requested  to  testify  or  produce  documents  before  Congress, 

8  any  joint  committee  of  the  Congress,  any  committee  of  either 

9  House  of  the  Congress,  or  any  subcommittee  of  any  such 

10  committee,  who  intends  to  exercise  executive  privilege  as 

U    to  the  whole  or  any  portion  of  the  matter  about  which  he 
II 
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1  was  summoned,  requested  to  testify,  or  produce  documents, 

2  shall  not  refuse  to  appear  on  the  grounds  that  he  intends  to 

3  assert  executive  privilege. 

4  "(b)    In  no  case  shall  an  employee  of  the  executive 

5  branch  appearing  before  the  Congress,  any  joint  committee  of 

6  the  Congress,  any  committee  of  either  House  of  the  Congress, 

7  or  any  subcommittee  of  any  such  committee,  in  response  to 

8  a  summons  or  request,  assert  executive  privilege  unless  the 

9  employee  presents,  at  the  time  executive  privilege  is  asserted 
10  in  response  to  any  testimony  or  document  sought,  a  state- 
H  ment  signed  personally  by  the  President  requiring  that  the 

12  employee  assert  executive  privilege  as  to  the  testimony  or 

13  document  sought.". 

14  (b)  The  analysis  of  such  chapter  is  amended  by  adding 

15  at  the  end  thereof  the  following  new  item : 

"306.  Executive  privilege.". 
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S.  1125 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  29,  1971 
Referred  to  the  Committee  on  the  Judiciary  and  ordered  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Fulbright  to  S.  1125,  a  bill 
to  amend  title  5,  United  States  Code,  with  regard  to  the  exer- 
cise of  executive  privilege,  viz: 

1  On  page  1,  line  4,  strike  out  "section"  and  insert  in  lieu 

2  thereof  "sections". 

3  On  page  2,  line  13,  strike  out  the  quotation  marks  and 

4  the  second  period. 

5  On  page  2,  between  lines  13  and  14,  insert  the  following: 

6  "§  307.  Availability  of  information  to  Congress  and  the 

7  General  Accounting  Office 

8  "  (a)    The  Congress   declares   that   information   of,   or 
^    under  the  custody  or  control  of,  any  agency  of  the  Govern- 

1()    ment  is  to  be  made  available  to  the  Congress  so  that  the  Con- 
Amdt.  No.  343 
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1  gress  may  exercise,  in  an  informed  manner,  the  authority 

2  conferred  upon  it  by  article  I  of  the  Constitution  to  make 

3  laws  necessary  and  proper  to  carry  into  execution  the  powers 

4  vested  in  the  Congress  and  all  other  powers  vested  in  that 

5  Government  or  any  department  or  officer  thereof. 
G  "(b)   For  the  purpose  of  this  section — 

7  "  ( 1 )    'agency'  means — 

8  "(A)   an  executive  agency; 

9  "(B)   a  military  department;  and 

10  "(C)     the    government    of    the    District    of 

11  Columbia; 

12  "(2)    'employee'  means — 

13  "(A)    an  employee  in  or  under  an  agency; 

14  and 

15  "  (B)   a  member  of  the  uniformed  services; 

Ig  "(3)    'Government'  means  the  Government  of  the 

17  United  States  and  the  government  of  the  District  of 

18  Columbia;  and 

19  "  (4)    'information'  includes  any  information,  paper, 

20  record,  report,  or  document. 

21  "(C)   Any  information  of,  or  under  the  custody  or  con- 

22  trol  of,  any  agency  or  employee  of  that  agency  shall  be 

23  made  available  to  any  joint  committee  of  the  Congress,  any 

24  committee  of  either  House  of  the  Congress,  any  subcom- 

25  mittee  of  any  such  committee,  or  the  General  Accounting 
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1  Office,  upon  request  of  any  such  committee,  subcommittee, 

2  or  office  for  information  relating  to  matters  within  the  juris- 

3  diction  of  the  committee,  subcommittee,  or  office  making  the 

4  request,  unless  executive  privilege  is  invoked  with  respect 

5  to  that  information  and  is  invoked  in  accordance  with  this 

6  section. 

7  "  (d)   Executive  privilege  shall  be  invoked  with  respect 

8  to  any  information  so  requested  only  if  the  President  signs 

9  a  statement  invoking  such  privilege  with  respect  to  that 
10  information  requested. 

"(e)  (1)   Any  information  requested  by  any  such  com- 

12  mittee,  subcommittee,  or  office  shall  be  furnished  immedi- 

13  ately  unless  the  head  of  the  agency  which  receives  the 

14  request  determines,  as  soon  as  practicable  after  receiving  the 
lo  request,  that  the  information  requested  is  information  with 

16  respect  to  which  the  head  of  the  agency  believes  there  are 

17  compelling  circumstances  for  invoking  executive  privilege. 

18  If  the  head  of  the  agency  so  determines,  he  shall  immedi- 

19  ately  inform  the  committee,  subcommittee,  or  office  request- 

20  ing  the  information  of  his  belief  and  shall  consult  with  the 

Attorney  General  or  his  designee  to  obtain  advice  on  the 

22  •  •  •   •  i 
question  whether  to  seek  invocation  of  the  privilege  by  the 

23  President. 

"  (2)  If,  after  a  prompt  and  thorough  consideration,  the 
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head  of  the  agency  and  the  Attorney  General  or  his  designee 
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1  agree  that  compelling  circumstances  do  not  exist  for  invoking 

2  executive  privilege,  the  information  requested  shall  be  made 

3  available  immediately  to  the  committee,  subcommittee,  or 
•±  office  requesting  that  information.  If  the  head  of  the  agency 
5  and  the  Attorney  General  or  his  designee  believe  that  com- 
D"    pelling  circumstances  exist  for  invoking  executive  privilege, 

7  they  shall  recommend  to  the  President  in  writing  that  the 

8  privilege  be  invoked.  If  thirty  days  after  an  agency  has  re- 

9  ceived  a  request  for  information,  no  such  recommendation 

10  has  been  transmitted  to  the  President,  such  information  shall 

11  be  made  available  immediately  to  the  committee,  subcommit- 

12  tee,  or  office  requesting  the  information. 

13  "(3)   If  the  President  invokes  executive  privilege  with 

14  respect  to  any  information  requested,  such  coimnittee,  sub- 
l^  committee,  or  office  requesting  the  information  shall  be  fur- 
i6    nished  promptly  with  a  statement  by  the  President  in  writing 

17  giving  his  reasons  for  invoking  executive  privilege  with  re- 

18  spect  to  the  information  so  requested.  If  the  President  does 
1      not  invoke  executive  privilege  with  respect  to  information  so 

requested  within  thirty  days  after  a  recommendation  seeking 
invocation  of  the  privilege  has  been  transmitted  to  the  Presi- 
dent,  such  information  shall  be  made  available  immediately 
to  the  coimnittee,  subcommittee,  or  office  requesting  that 
information. 

"  (f)    If  the  General  Accounting  Office  determines  that 
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1  any  information  requested  of  an  agency  by  any  such  com- 

2  mittee,  subcommittee,  or  office  has  not  been  made  available 

3  within  a  period  of  sixty  days  after  the  request  has  been 

4  received  by  that  agency,   and  if   during  such  period   the 

5  President  has  not  signed  a  statement   invoking  executive 

6  privilege  with  respect  to  that  information,  no  funds  made 

7  available  to  that  agency  shall  be  obligated  or  expended  com- 

8  mencing  on  the  seventieth  day  after  such  request  is  received 

9  by  such  agency  or  employee  of  that  agency,  unless  and  until 

10  such  information  is  made  available  or  the  President  invokes 

11  executive  privilege  with  respect  to  such  information." 

12  On  page  2,  line  15,  strike  out  "item"  and  insert  in  lieu 

13  thereof  "items". 

14  On  page  2,  strike  out  the  matter  after  line  15  and  insert 

15  in  lieu  thereof  the  following: 

"306.  Executive  privilege. 

"307.  Availability  of  information  to  Congress  and  the  General  Account- 
ing Office." 

Amend  the  title  so  as  to  read:  "A  bill  to  amend  title  5, 
United  States  Code,  with  regard  to  the  exercise  of  the  execu- 
tive privilege  and  with  regard  to  the  availability  of  informa- 
tion to  the  Congress  and  the  General  Accounting  Office." 
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Senator  Ervin.  Before  hearing  from  Senator  Fulbright  I  would 
like  to  ask  Senator  Mathias,  a  member  of  the  subcommittee,  if  he  has 
a  statement  he  would  like  to  make. 

STATEMENT  OF  SENATOR  CHARLES  McC.  MATHIAS,  JR.,  RANK- 
ING MINORITY  MEMBER  OF  THE  SENATE  JUDICIARY  SUB- 
COMMITTEE ON  SEPARATION  OF  POWERS 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

I  won't  delay  Senator  Fulbright  very  long  because  I  share  with 
you  a  desire  to  welcome  him,  and  anticipate  what  he  has  to  say. 

I  would  just  like  to  say  to  you  that  I  am  delighted  you  called  these 
hearings  on  S.  1125  and  to  point  out  that  I  think  this  is  a  further 
instance  of  the  very  signal  service  that  you  are  rendering,  because 
these  hearings  on  executive  privilege,  taken  together  with  the  previ- 
ous work  of  this  subcommittee  in  an  area  of  the  impoundment  of 
funds  and  the  pocket  veto,  are  all  concentrating  on  the  vital  role  of 
Congress  as  it  was  conceived  in  the  Constitution,  and  as  it  may  be 
leaching  away  under  present  practice. 

Now,  as  far  as  Senator  Fulbright's  bill  is  concerned,  it  is  my  under- 
standing that  what  he  proposes  is  that  when  we  ask  officers  and 
agents  and  employees  of  the  executive  branch  to  testify  that  they 
grant  us  at  least  the  pleasure  of  their  company,  even  if  they  are 
going  to  deny  us  the  illumination  of  their  knowledge  and  the  com- 
fort of  their  wisdom  by  the  technique  of  invoking  executive  privilege. 

I  think  the  bill  represents  a  thoroughly  modest  move.  It  is  the  very 
least  that  can  be  done,  that  we  can  do.  We  are  reasserting  the  role 
of  Congress  as  a  separate  but  equal  branch  of  government.  Few  prin- 
ciples are  more  basic  as  to  our  system  of  government,  as  the  chairman 
has  just  pointed  out,  as  the  separation  of  powers,  but  we  seem  to  have 
forgotten  over  the  years  and  decades  that  before  you  can  have  a 
genuine  separation  of  powers  that  you  have  to  have  some  genuine 
and  vital  powers  to  separate. 

I  regret  to  say  that  today  in  relation  to  the  executive  branch  of 
government  that  Congress  is  in  many  respects,  if  not  a  third,  a  fourth 
class  power. 

The  inability  of  the  Congress  to  function  as  a  truly  coequal  branch 
of  government  is,  in  my  judgment,  the  far  larger  issue  that  underlies 
such  current  concerns  as  excessive  executive  secrecy,  the  abuse  of 
executive  privilege  and  the  classification  process,  and  the  rather  ex- 
tensive reservoir  of  emergency  powers  available  to  the  President. 

Duane  Lockard,  the  chairman  of  the  Department  of  Politics  at 
Princeton,  a  former  Connecticut  State  senator,  and  one  of  our  most 
respected  students  of  our  governmental  system,  has  recently  written 
that: 

In  essence  the  Presidency  has  become  an  elected  kingship  with  decisive 
power  in  a  broad  wave  of  matters.  The  initiative  is  the  President's  to  use 
or  withhold;  he  can  start  a  war  or  end  one;  he  can  breathe  life  into  a 
domestic  project  or  smother  it.  And  these  powers  are  singularly  his — no 
institutional  method  by  which  his  singular  authority  can  be  shared  with  others 
— not  the  Cabinet,  the  Congress  nor  anyone. 

In  no  respect  have  the  relative  powers  of  the  Congress  and  the 
executive  become  more  unequal  than  in  their  respective  abilities  to 
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amass,  assess,  and  use  information.  The  executive  branch  is,  among 
other  things,  one  of  the  more  enormous  information  gathering  ma- 
chines ever  devised  by  man.  The  Congress,  on  the  other  hand,  in 
carrying  out  its  unique  responsibilities  for  assisting  the  President 
in  the  conduct  of  foreign  policy  must  rely  for  information  partly 
upon  what  it  reads  in  the  papers,  partly  upon  whatever  it  can  get 
from  experts  outside  government,  but  most  of  all  upon  what  the 
executive  branch  chooses  to  tell  it. 

The  executive  branch  can,  with  impunity,  control  the  flow  of  in- 
formation to  the  Congress  and  to  the  public.  It  can  turn  it  off  and 
on.  It  can  decide  how  much  information  it  will  let  flow,  to  whom  it 
will  flow,  and  when  it  will  flow.  Through  the  classification  process 
it  can — if  it  chooses — not  only  prevent  the  Congress  and  the  public 
from  obtaining  information;  it  can  keep  them  from  even  knowing 
that  it  exists.  And  by  invoking  the  dubious  doctrine  of  executive 
privilege,  it  can  withhold  information  that  the  Congress  has  spe- 
cifically requested,  and  withhold  employees  whom  the  Congress  has 
asked  to  testify. 

We  have  recently  seen  a  particularly  disturbing  example  of  this 
problem.  Congress  last  year  directed  the  Law  Enforcement  Assist- 
ance Administration  to  submit  by  May  1,  1971.  its  recommendations 
for  legislation  to  insure  the  security  and  accuracy  of  criminal  justice 
data  banks  and  guarantee  the  protection  of  individuals'  constitutional 
rights.  May  1,  1971  passed  without  any  recommendations  being  re- 
ceived. An  attempt  to  make  expenditure  of  funds  earmarked  for 
criminal  data  bank  projects  this  year  dependent  upon  receipt  of  the 
recommendations  was  rejected  by  the  Senate  last  week.  The  money 
was  appropriated  for  the  new  fiscal  year.  In  other  words,  even  when 
the  Congress  dares  to  ask  for  information  it  then  submits  abjectly 
and  performs  in  spite  of  the  Executive's  refusal  to  provide  the  re- 
quested information.  We  find  ourselves  appropriating  without  legis- 
lating, delegating  without  legislative  oversight. 

When  any  branch  of  government  comes  to  possess  such  vast  power 
over  such  a  vast  and  vital  body  of  information  it  comes,  inevitably, 
to  regard  that  information  as  its  own  exclusive  property  and  employs 
it.  inevitably  for  its  own  ends.  In  the  process  it  prevents  both  the 
Congress  and  the  public  from  doing  their  job.  It  undermines  the 
foundations  of  democracy,  which  must  rest  on  mutual  trust  between 
the  people  and  their  government,  and  among  the  various  branches  of 
government.  It  jeopardizes  even  the  legitimate  use  of  secrecy  which 
in  the  words  of  Justice  Potter  Stewart,  "can  best  be  preserved  only 
when  credibility  is  truly  maintained" — when,  in  other  words,  the 
Congress  and  the  public  has  a  firm  basis  for  believing  that  the  execu- 
tive branch  will  withhold  information  only  on  the  gravest  of  grounds 
and  under  the  most  unusual  of  circumstances,  not  simply  because  it 
might  embarrass  the  executive  branch  or  any  of  its  members,  or  even 
because  it  might  give  support  to  policies  or  proposals  or  ideas  other 
than  its  own. 

Today,  the  members  of  this  Nation's  press  often  have  easier  access 
to  sequestered  documents  and  information  than  do  the  representatives 
of  this  Nation's  people.  Officials  of  the  executive  branch  have  honed 
to  a  high  art  the  practice  of  leaking — through  "back  rounders"  and 
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other  devices — carefully  selected  classified  material,  as  well  as  other 
previously  confidential  information,  as  a  means  of  influencing  public 
and  congressional  opinion.  Recently,  for  example,  at  the  same  time 
Dr.  Ellsberg  was  under  indictment  for  making  classified  material 
public,  somebody  in  the  executive  branch  leaked  to  the  peace  proposal. 
Even  foreign  governments  are  sometimes  made  privy  to  information 
that  is  carefully  kept  from  the  Congress. 

We  seem  to  have  reached  the  point,  Mr.  Chairman,  where — as,  more 
than  anyone,  you  have  made  us  aware — the  power  of  the  executive 
branch  to  pry  into  the  lives  of  individual  citizens  seems  far  greater 
than  the  power  of  citizens,  or  their  representatives  in  the  Congress, 
to  pry  out  of  the  executive  branch  information  that  is  legitimately 
theirs. 

Former  Senate  and  White  House  aide,  George  Reedy,  has  described 
with  considerable  cogency  the  inevitable  tendency  of  any  Chief  Exec- 
utive— faced  with  the  responsibilities  of  his  Office — to  identify  his 
interests  with  those  of  a  nation  itself  to  regard  opposition  to  his 
particular  policies  and  programs  as  endangering  the  country  itself. 
We  have  become  accustomed,  in  recent  years,  to  think  of  our  national 
Government  more  and  more  exclusively  in  terms  of  the  Presidency, 
and  to  think  of  the  Presidency  in  terms  of  a  single  man  sitting  aloof 
and  alone,  in  anguished  isolation,  writhing  and  wrestling  like  some 
latter-day  Laocoon  with  the  serpents  of  awesome  responsibility,  the 
coils  of  awful  decision.  That  image,  unfortunately,  has  proved  all 
too  accurate  a  reflection  of  reality.  We  have  all  seen,  in  such  disasters 
as  the  Bay  of  Pigs  and  such  tragic  mistakes  as  the  Vietnam  war, 
how  such  isolation  hurts  the  President  and  hurts  the  country.  The 
more  a  President  sits  surrounded  only  by  his  own  views  and  those 
of  his  personal  advisers,  the  more  he  lives  in  a  house  of  mirrors,  in 
which  all  views  and  ideas  tend  to  reflect  and  reinforce  his  own. 

Rather  than  retreat  even  further  behind  Executive  walls,  it  seems 
to  me,  a  President  would  want  to  share  the  burden  of  decision  and 
responsibility  on  such  tortuous  matters  as  Vietnam — would  want  to 
seek  the  advice  and  consent  of  the  Senate  not  simply  because  the 
Constitution  requires  it,  but  because  he  requires  it  and  the  country 
requires  it.  He  would  understand  that  if  that  advice  and  consent  are 
to  be  worth  anything  they  must  be  based — to  the  greatest  degree 
possible- — upon  the  same  information  that  is  available  to  him. 

And  if  any  President  does  not  understand  it,  the  Congress  must 
insist  upon  it — must  insist  that  if  it  is  to  carry  out  its  constitutional 
responsibilities  in  foreign  affairs,  it  must  have  access  to  the  same 
information  the  President  has — access  to  the  documents,  the  recom- 
mendations, the  advisers — especially  those  White  House  advisers 
whose  influence  upon  foreign  policy  is  far  greater  than  that  of  any 
members  of  the  Senate  or  even  of  the  executive  department. 

Beyond  this,  the  Congress  must — it  seems  to  me — develop  a  far 
clearer  and  more  coherent  policy  governing  the  whole  question  of 
public  and  congressional  access  to  information  within  the  executive 
branch.  I  have  introduced  measures  to  improve  the  process  of  de- 
classification of  past  documents  and  I  expect  in  the  near  future  to 
introduce  measures  to  build  a  greater  degree  of  automaticity — and 
objectivity — into  the  declassification  process  itself.  These  measures, 
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along  with  others  such  as  Senator  Fulbright's  bill,  will  serve,  I  hope, 
as  preliminary  steps  toward  a  more  inclusive  policy. 

Indeed,  Mr.  Chairman,  I  hope  that  these  measures,  these  hearings, 
and  the  issues  they  are  concerned  with,  will  encourage  the  Congress 
to  undertake  a  far  more  fundamental  effort  not  only  to  increase  con- 
gressional and  public  access  to  information  within  the  executive 
branch,  but  to  strengthen  the  independent  capacity  of  Congress  to 
gather,  analyze  and  evaluate  information. 

The  Federal  budget,  for  example,  is  the  singlemost  important  in- 
strument by  which  the  Congress  and  the  Executive  make  national 
policy  and  influence  national  priorities.  Yet  the  Congress  is  not  or- 
ganized to  consider  the  budget  as  a  whole  and,  thus  in  any  conscious, 
coherent  way,  to  affect  its  fiscal  impact  upon  the  economy  or  to  alter 
the  allocation  of  funds  among  different  programs.  Nor  is  the  Con- 
gress equipped  to  undertake  anything  but  the  most  rudimentary  anal- 
ysis of  new  proposals  or  evaluation  of  old  programs.  Even  in  initiat- 
ing programs  of  its  own,  it  must  depend  on  information  and  analyses 
supplied  by  either  the  executive  branch  or  outside  experts. 

"Most  ignorance,"  someone  once  wrote,  "is  vincible  ignorance.  We 
don't  know  because  we  don't  want  to  know."  If,  in  comparison  with 
the  Congress,  the  executive  branch  has  become  a  separate  and  supe- 
rior branch  of  Government,  it  is  in  no  small  part  because  the  Con- 
gress has,  over  time,  allowed  it  to  assume  almost  exclusive  control 
over  that  enormous  information  apparatus  called  the  Federal  Gov- 
ernment— and  because,  over  time,  it  has  failed  to  improve  its  own 
capabilities  for  getting  and  sifting  information. 

Mr.  Chairman,  I  wholeheartedly  support  Senator  Fulbright's  bill. 
Its  purpose  is  as  limited  as  it  is  laudable.  I  hope  this  subcommittee 
and  the  Congress  will  approve  it  as  a  part  of  a  much  broader  and 
more  basic  effort  to  make  the  Congress  the  great  deliberative  and 
decisionmaking  body  that  it  must,  once  again,  come  to  be. 

Senator  Ervin.  The  Chair  would  like  to  commend  the  excellence 
of  the  statement  of  the  Senator  from  Maryland,  who  makes  many 
valuable  contributions  to  the  work  of  this  subcommittee,  and  who, 
like  our  first  witness,  the  Senator  from  Arkansas,  is  a  champion  of 
the  right  of  the  legislative  branch  of  Government  to  occupy  the  place 
assigned  to  it  by  our  Constitution. 

We  will  hear  from  our  first  witness,  Senator  Fulbright. 

STATEMENT  OF  HON.  J.  W.  FULBRIGHT,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ARKANSAS 

Senator  Fulbright.  Thank  you,  Mr.  Chairman. 

I  listened  to  your  statement  and  that  of  the  Senator  from  Mary- 
land with  great  interest.  As  we  say  on  the  floor  of  the  Senate:  I 
would  like  to  associate  myself  with  your  remarks. 

You,  as  Chairman  of  this  committee,  have  been  a  great  inspiration 
to  all  of  us  who  are  interested  in  restoring  a  proper  role  for  the  Con- 
gress in  our  constitutional  system.  In  fact,  I  think  it  is  your  activities 
in  the  past  several  years  which  have  given  us  enough  encouragement 
to  believe  that  our  efforts  wouldn't  be  completely  futile  to  even  intro- 
duce such  legislation.  Your  activity  is  one  of  the  reasons  why  I  am 
here  today  and  why  I  venture  to  make  a  suggestion. 
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I  want  to  say— I  will  refer  to  it  a  little  later  in  my  remarks— I 
have  a  supplementary  bill  that  has  grown  out  of  the  first  one  which 
has  been  introduced,  that  I  intend  to  introduce  very  soon  as  to  the 
mechanics  and  the  implementation  of  the  principle  which  is  con- 
tained in  S.  1125. 

Mr.  Chairman,  I  hope  you  will  bear  with  me,  because  much  of 
what  I  am  saying  obviously  to  going  to  be  very  similar  to  what  you 
have  said.  I  find  our  experiences  in  this  field  have  been  quite  similar, 
our  experiences  with  the  executive  department. 

The  term  "credibility  gap"  which  we  have  heard  so  frequently  in 
recent  years,  is  a  tame  euphemism  for  a  deep  malady  of  our  society. 
The  malady  is  a  loss  of  faith  on  the  part  of  the  American  people  in 
the  truthfulness  and  integrity  of  their  own  Government.  A  recent 
Harris  poll  indicated  that  71  percent  of  the  American  people  believed 
that  the  "real  story"  from  Washington  seldom  reaches  the  people. 
Another  survey  shows  that  64  percent  of  our  people  believe  the  coun- 
try is  "off  on  the  wrong  track."  and  still  another  indicates  that  47 
percent  of  the  American  people  are  pessimistic  about  the  Nation's 
future  and  believe  there  could  be  a  "real  breakdown  in  this  country." 

I  would  just  interject,  Mr.  Chairman,  to  say  that  your  own  state- 
ment and  that  of  Senator  Mathias  and  the  activities  of  this  commit- 
tee, I  think,  more  than  anything  else  I  can  think  of,  might  restore 
some  faith  in  the  Government. 

The  controversy  generated  by  the  Pentagon  papers  is  only  the 
latest  manifestation  of  the  dissembling  and  subterfuge  which  have 
undermined  popular  confidence  in  our  leaders  and — far  worse — in 
our  institutions.  Again  and  again,  from  the  time  of  the  U-2  incident 
in  1960  to  the  Bay  of  Pigs,  the  Dominican  intervention,  and  all  of 
the  well-known  misrepresentations  concerning  the  war  in  Vietnam, 
our  Government  has  been  exposed  in  falsifications  of  its  own  prac- 
tices and  policies.  Inevitably,  this  has  taken  a  heavy  toll  on  public 
confidence  in  our  Government. 

Sophisticated  students  of  international  affairs  may  scoff,  pointing 
out  that  all  governments  engage  in  subterfuge  in  their  foreign  poli- 
cies ;  it  is,  so  they  tell  us.  in  the  "nature"  of  politics,  especially  power 
politics.  Perhaps  it  is,  but  until  recently  we  Americans  had  sup- 
posed that  we  were  guided  by  a  higher,  democratic  standard.  It 
comes,  therefore,  as  something  of  a  shock  to  have  it  suggested — in 
the  understated  words  of  The  Guardian  of  London— that  "The 
McNamara  papers  show  that  superpowers  make  decisions  much  the 
same  way  the  world  over — with  scant  concern  for  the  opinions  or 
the  feelings  of  those  they  represent."  1 

When  a  government  refuses  to  put  its  trust  in  the  people,  the  people 
in  turn  will  withdraw  their  trust  from  that  government,  and  that  I 
fear,  is  exactly  what  has  been  happening  in  America  in  recent  years. 
You,  yourself,  Mr.  Chairman,  have  been  in  the  forefront  of  the 
effort  to  resist  and  reverse  this  trend.  Along  with  other  Senators 
and  citizens,  I  have  followed  with  admiration  your  effort  to  curb 
the  surveillance  of  civilians  by  the  military,  and  I  concur  in  your 
suggestion— as  reported  in  a  recent  press  article— that  the  Pentagon 
has  conveyed  "the  appearance,  if  not  the  reality,  of  a  contempt  for 

1  Quoted  in  Washington  Post,  June  17,  1971.  p.  A12. 
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the  right  of  Congress  and  the  American  people  to  full  information 
about  the  operations  of  their  Government."  2 

Secrecy  and  subterfuge  are  themselves  more  dangerous  to  democ- 
racy than  the  practices  they  conceal.  Totalitarian  devices  such  as 
military  surveillance  of  civilians  cannot  long  survive  in  the  full  light 
of  publicity.  An  ill-conceived  war,  once  recognized  as  such  by  the 
people  and  their  representatives,  must  eventually  be  brought  to  an 
end.  But  without  publicity  and  debate  there  is  no  redress.  Secrecy 
not  only  perpetuates  mistaken  policies;  it  is  the  indispensable  con- 
dition for  their  perpetuation.  Twenty-three  years  ago  in  a  different 
context,  Congressman  Richard  Nixon  of  California  endorsed  that 
production : 

The  point  has  been  made  that  the  President  of  the  United  States  has  issued 
an  order  that  none  of  this  information  can  be  released  and  that,  therefore,  the 
Congress  has  no  right  to  question  the  judgment  of  the  President.  I  say  that 
that  proposition  cannot  stand,  from  a  constitutional  standpoint,  or  on  the 
basis  of  the  merits.  .  .  .3 

In  the  words  of  the  great  early  American  legislator  Edward  Liv- 
ingston of  New  York: 

No  nation  ever  yet  found  any  inconvenience  from  too  close  an  inspection  into 
the  conduct  of  its  officers,  but  many  have  been  brought  to  ruin,  and  reduced  to 
slavery,  by  suffering  gradual  impositions  and  abuses,  which  were  imperceptible, 
only  because  the  means  of  publicity  had  not  been  secured.* 

The  bill  concerning  Executive  privilege  which  I  commend  to  this 
subcommittee  today  and  the  other  bill  which  I  intend  to  introduce 
in  the  immediate  future,  are  both  designed  to  help  secure  the  "means 
of  publicity"  of  which  Livingston  spoke  and.  in  so  doing,  to  help 
restore  the  Congress  to  its  proper  role  as  the  guardian  of  democratic 
liberties.  The  purpose  of  these  bills  is  not  to  eliminate  but  to  restrict 
the  practice  of  "executive  privilege,"  by  reducing  it  to  bounds  in 
which  it  will  cease  to  interfere  with  the  people's  right  to  know  and 
the  Congress's  duty  to  investigate  and  oversee  the  execution  of  the 
laws. 

The  bill  before  this  subcommittee,  S.  1125,  would  require  em- 
ployees of  the  executive  branch  to  appear  in  person  before  Con- 
gress or  appropriate  congressional  committees  when  they  are  duly 
summoned,  even  if,  upon  their  arrival,  they  do  nothing  more  than 
invoke  executive  privilege.  The  purpose  of  this  bill  is  to  eliminate 
the  unwarranted  extension  of  the  claim  of  executive  privilege  from 
information  to  persons.  It  would  require  an  official  such  as  the  Presi- 
dent's assistant  on  national  security  affairs  to  appear  before  an  ap- 
propriate congressional  committee  if  only  for  the  purpose  of  stating, 
in  effect:  "I  have  been  instructed  in  writing  by  the  President  to  in- 
voke executive  privilege  and  here  is  why  *  *  *  " 

The  second  bill,  which  I  have  not  yet  introduced  but  which  is 
closely  related,  would  lay  down  specific  guidelines  for  the  invocation 
of  executive  privilege  by  the  Executive.  First,  and  perhaps  most  im- 
portant, the  principle  would  be  established  that  information  could 
be  withheld  from  Congress  onlv  on  the  basis  of  a  formal  invocation 


2  Quoted  in  "Congress,  Executive  Continue  Conflict  over  Withdrawal  Data,"  Baltimore 
Sun,  July  4,  1971,  p.  7F. 

3  Congressional  Record,  April  22,  1948.  p.  4782. 

*  Quoted  in  Rno'il  Berppr,  "Executive  Privilege  v.  Congressional   Inquiry,"  UCLA  Law 
Review,  May  1965,  p.   1332. 
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of  executive  privilege,  in  effect,  eliminating  the  all-too-common  Ex- 
ecutive practice  of  withholding  information  on  vague  and  insubstan- 
tial grounds,  such  as  the  contention  that  a  document  is  purely  a 
"planning"  document,  or  that  it  would  be  "inappropriate"  or  "con- 
trary to  the  national  interest"  to  disseminate  it  more  widely. 

In  addition,  the  bill  would  write  into  law  the  personal  commitment 
made  by  each  of  the  last  three  Presidents  that  executive  privilege 
will  be  invoked  only  on  the  specific  order  of  the  President,  only  in  the 
language  of  my  bill,  "if  the  President  signs  a  statement  invoking 
such  privilege  with  respect  to  that  information  requested."  The  bill 
further  spells  out  procedures  through  which,  within  a  limited  time 
period,  agency  heads  judging  there  to  be  compelling  circumstances 
for  the  withholding  of  requested  information  from  Congress,  a  con- 
gressional committee,  or  the  General  Accounting  Office,  would  be  re- 
quired to  gain  the  assent  first  of  the  Attorney  General,  and  then  of 
the  President,  before  executive  privilege  could  be  invoked. 

Should  the  Attorney  General  fail  to  agree  with  the  agency  head 
on  the  need  of  secrecy,  or  should  the  President  decline  to  invoke 
executive  privilege,  the  requested  information  would  be  made  avail- 
able immediately. 

Finally,  the  bill  provides  that,  if  within  60  days  the  Executive  has 
neither  provided  the  requested  information  nor  invoked  executive 
privilege,  funds  will  be  cut  off  from  the  agency  concerned  until 
either  the  information  is  provided  or  executive  privilege  invoked. 

I.  THE  WHITE  HOUSE  FOREIGN  POLICY  BUREAU 

Contrary  to  the  intent  of  Congress,  the  spirit  of  the  Constitution 
and  democratic  principle,  there  has  grown  up  within  our  govern- 
ment a  whole  new  bureau  or  department,  vested  with  the  most  crucial 
decisionmaking  power  on  matters  of  war  and  peace  but  responsible 
to  neither  the  Congress  nor  the  people.  The  new  bureau  is  more  than 
the  National  Security  Council,  although  that  is  its  heart  and  core. 
Functionally  it  consists  of  the  entire  organization  which  has  grown 
up  around  the  President,  nominally  in  the  capacity  of  personal  ad- 
visers and  assistants  but  actually,  because  of  their  number  and  orga- 
nization, constituting  a  new  superbureau,  separate  from  and  superior 
to  the  regular  Cabinet  departments  and  shielded  from  Congress  and 
the  people  behind  a  barricade  of  executive  privilege. 

No  one  questions  the  propriety  or  desirability  of  allowing  the 
President  to  have  confidential,  personal  advisers.  President  Wilson 
relied  heavily  on  the  advice  and  friendship  of  Colonel  House,  and 
President  Roosevelt  relied  similarly  on  Harry  Hopkins.  President 
Nixon  is  certainly  entitled  to  the  private  and  personal  counsel  of 
Mr.  Kissinger,  but  Mr.  Kissinger  in  fact  is  a  great  deal  more  than 
a  personal  adviser  to  the  President.  Unlike  Colonel  House  and  Harry 
Hopkins,  who  had  no  staffs  of  their  own,  and  even  unlike  Mr.  Rostow, 
who  at  the  end  of  1968  had  a  substantive  staff  of  no  more  than  12 
persons,  Mr.  Kissinger  presides  over  a  staff  of  54  "substantive  offi- 
cers" and  a  total  staff  of  140  employees. 

In  addition,  Mr.  Kissinger  serves  as  chairman  of  six  interagency 
committees  dealing  with  the  entire  range  of  foreign  policy  and  na- 
tional security  issues  and  is  also  in  charge  of  "Working  groups" 
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which  prepare  the  staff  studies  on  which  high  level  policy  discus- 
sions are  based.  The  National  Security  Council  staff  budget,  which 
includes  funds  for  outside  consultants,  stood  at  $2.2  million  in  fiscal 
year  1971,  which  is  more  than  triple  Mr.  Kostow's  budget  in  1968. 
Mr.  Kissinger's  role  is  comparable  to  that  of  Colonel  House  in  about 
the  same  way  that  a  moon  rocket  is  comparable  to  the  Wright 
Brothers'  airplane;  both  could  fly  but  there  all  meaningful  comes 
to  an  end. 

Mr.  Kissinger's  principal  function — so  we  are  told — is  to  dehne 
"options"  for  the  President.  On  its  face  this  might  be  taken  for  a 
disinterested,  more  or  less  clerical  activity.  But  as  people  with  ex- 
perience in  government  know  very  well,  the  power  to  "define"  options 
is  the  power  to  choose  some  and  eliminate  others,  and  that  is  a  signifi- 
cant power  indeed.  .    . 

One  official  has  been  quoted  as  saying  that  it  gives  Mr.  Kissinger 
a  "hammerlock"  on  foreign  policy.  Or,  in  the  words  of  one  reporter 
who  has  made  a  study  of  the  Nixon  administration's  foreign  policy 
methods,  "Mr.  Kissinger  has  become  the  instrument  by  which  Presi- 
dent Nixon  has  centralized  the  management  of  foreign  policy  in  the 
White  House  as  never  before.  *  *  *" 5 

I  do  not  consider  Mr.  Kissinger's  influence,  or  that  of  his  new  for- 
eign policy  bureau,  as  being  in  any  way  sinister,  illegitimate,  or  even 
inappropriate — except  in  one  respect :  their  immunity  from  account- 
ability to  Congress  and  the  country  behind  a  barricade  of  executive 
privilege.  The  President  is  entitled,  within  the  limits  of  the  law,  to 
organize  his  advisers  and  delegate  authority  among  them  as  he  sees 
fit.  He  is  not,  however,  at  liberty  to  create — nor  is  Congress  at  liberty 
to  accept — a  policymaking  system  which  undercuts  congressional 
oversight  and  the  advisory  role  of  the  Senate  in  the  making  of  for- 
eign policy. 

Were  the  President  disposed  to  dismantle  the  elaborate  National 
Security  Council  staff  and  retain  the  services  of  Mr.  Kissinger  as  a 
personal  adviser,  I  would  see  no  reason  to  challenge  the  invocation 
of  executive  privilege  on  Mr.  Kissinger's  behalf.  That,  however,  is 
not  the  case,  nor  does  such  an  arrangement  seem  likely  to  commend 
itself  to  the  present  administration. 

As  matters  stand,  Mr.  Kissinger  appears  on  television  shows,  pro- 
vides "background"  briefings  for  invited  members  of  the  press — who 
are  permitted  to  ask  questions — and  on  few  occasions  has  asked  the 
leadership  to  provide  special  facilities  so  that  he  can  provide  brief- 
ings to  selected  Senators  under  his  own  rules.  At  the  same  time  Mr. 
Kissinger  and  members  of  this  staff  have  steadfastly  refused  to  ap- 
pear before  any  congressional  committee,  either  in  public  or  execu- 
tive session. 

As  one  reporter  has  sardonically  commented : 

"Presidential  aides  are  talking  nonstop  to  just  about  every  group 
except  official  committees  of  Congress."  ° 

The  result  is  that  the  people's  representatives  in  Congress  are  de- 
nied direct  access  not  only  to  the  President  himself  but  to  the  indi- 
vidual who  is  the  President's  chief  foreign  policy  adviser,  the  princi- 

5  Hedrick  Smith,  "Foreign  Policy :  Kissinger  at  Hub,"  New  York  Times,  January  19, 
1971,  p.   1. 

•Alan  L.  Otten,  "Too  Much  Privilege?"  Wall  Street  Journal,  March  18,  1971,  p.  18. 
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pal  architect  of  his  war  policy  in  Indochina,  and  the  emissary  for  his 
forthcoming  trip  to  China.  ■'  — 

The  China  visit  provides  a  striking  example  of  the  way  in  which 
the  new  foreign  policy  apparatus  in  the  White  House  circumvents 
the  Congress.  Although  not  technically  essential,  it  would  have  been 
useful  and  appropriate  for  the  President,  through  his  National  Se- 
curity Adviser,  to  have  consulted  with  the  Foreign  Relations  Com- 
mittee in  executive  session  prior  to  Mr.  Kissinger's  secret  visit  to 
Peking,  all  the  more  since  the  committee  has  recently  held  a  series 
of  highly  illuminating  hearings  on  China  policy.  It  would  now  be 
useful  and  appropriate  for  Mr.  Kissinger  to  report  to  the  Foreign 
Relations  Committee  on  his  trip  to  Peking  and  to  consult  on  sub- 
stantive matters,  the  recognition  of  China  or  the  status  of  Taiwan, 
as  these  pertain  to  the  President's  forthcoming  "journey  for  peace." 

The  elaborate  new  foreign  policy  apparatus  in  the  White  House  is 
not  an  oddity  or  innovation  of  the  present  administration  but  rather 
the  consummation  of  a  long-term  trend  toward  the  centralization  of 
foreign  policy  powers  in  a  small  elite  of  experts  and  intellectuals 
surrounding  the  President.  One  of  the  most  striking  revelations  to 
emerge  from  the  Pentagon  papers  was  the  extraordinary  secrecy  with 
which  the  inner  circle  of  the  Johnson  administration  made  their  fate- 
ful decisions  of  1964  and  1965.  Mr.  George  Reedy,  who  is  scheduled 
to  testify  before  this  subcommittee,  is  well  qualified  to  tell  how  far 
this  concealment  was  carried. 

For  my  own  part,  reading  the  excerpts  from  the  Pentagon  papers 
published  in  the  press,  I  was  struck  by  the  almost  total  exclusion  of 
Congress  from  the  policymaking  process.  Insofar  as  Congress  is  men- 
tioned at  all  in  the  Pentagon  papers  as  published  in  the  press — and 
that  is  not  often — it  is  referred  to  as  an  appropriate  object  of  manip- 
ulation, or  as  a  troublesome  nuisance  to  be  disposed  of. 

The  issue  is  not  one  of  the  character  or  honesty  of  the  foreign  pol- 
icy experts  surrounding  the  President  but  of  their  lack  of  account- 
ability— and  the  resulting  lack  of  Presidential  accountability.  Con- 
gressmen and  Senators  usually  do  not  possess  specialized  or  expert 
knowledge,  but  they  do  have  that  single  indispensable  attribute  which 
the  experts  do  not  have:  accountability.  Like  the  businessman  who 
has  to  meet  a  "payroll,"  the  Congressman  or  Senator  has  to  respond 
to  the  wishes  and  whims,  the  prejudices  and  preferences,  of  his  elec- 
torate. This  anchor  in  reality  is  the  elected  Representative's  one  in- 
dispensable credential  for  participation  in  the  policymaking  process. 

The  barrier  to  participate  is  secrecy.  It  is  in  order  to  breach  that 
barrier  that  I  commend  to  the  subcommittee  this  legislation  relating 
to  executive  privilege,  both  as  it  relates  to  the  withholding  of  infor- 
mation and  as  it  has  been  extended  to  shield  individual  officials  from 
the  give  and  take  of  face-to-face  discussion.  As  matters  now  stand, 
and  until  a  legislative  remedy  is  adopted,  Congress  has  neither  the 
information  it  required  in  order  to  discharge  its  constitutional  re- 
sponsibilities nor  the  opportunity  to  question  and  consult  with  the 
ranking  figures  in  the  new  super-bureau  of  foreign  affairs. 

n.  THE  ROOTS  OF  PRIVILEGE 

"Privilege"  is  the  right  word  for  unrestricted  executive  secrecy, 
because  there  is  no  basis  in  law  or  history  for  the  elected  representa- 
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tives.  A  review  of  past  usage  and  precedent  shows  that  "executive 
privilege"  is  not  a  legal  or  constitutional  principle  but  simply  a  cus- 
tom, a  survival  of  the  royalist  principle  that  "the  king  can  do  no 
wrong."  Legal  scholars  regard  the  claim  to  an  absolute  executive  dis- 
cretion in  matters  of  providing  or  withholding  information  as  an 
anachronistic  survival  of  monarchical  privilege,  an  extension  from 
king  to  president  of  the  doctrine  of  sovereign  immunity.  As  currently 
invoked  and  practiced  in  our  country,  executive  privilege  represents 
a  gap — a  perilous  gap — in  the  rule  of  law,  placing  the  Government — 
or,  more  exactly,  its  executive  branch — in  a  position  of  immunity 
from  principles  of  law  which  are  binding  upon  ordinary  people. 

In  the  view  of  Prof.  Raoul  Berger  of  the  Berkeley  Law  School, 
who  has  made  an  exhaustive  study  of  the  origins  of  executive  privi- 
lege, there  is  "little  if  any  historical  warrant  *  *  *  for  the  notion  that 
executive  privilege  was  ever  intended  to  be  among  the  checks  on  the 
legislative  power  of  inquiry."  7 

That  however,  and  more,  are  exactly  what  recent  American  admin- 
istrations have  claimed.  Reading  into  the  past  a  greatly  revised,  if 
not  wholly  new,  conception  of  the  intent  of  the  Constitution,  recent 
administrations  have  contended  that  their  discretion  to  withhold  in- 
formation is  absolute,  plenary,  and  immune  from  either  congressional 
restriction  or  judicial  review.  In  the  Justice  Department's  memoran- 
dum of  1958,  Attorney  General  William  Rogers,  now  Secretary  of 
State,  went  so  far  as  to  contend  that : 

Congress  cannot,  under  the  Constitution,  compel  heads  of  departments  by 
law  to  give  up  papers  and  information ;  regardless  of  the  public  interest  in- 
volved ;  and  the  President  is  the  judge  of  that  interest. 

Withholding  information,  according  to  the  Rogers  memorandum, 
is  a  political  rather  than  a  legal  matter.  "By  the  Constitution,"  the 
memorandum  asserts: 

The  President  is  invested  with  certain  political  powers.  He  may  use  his  own 
discretion  in  executing  those  powers.  He  is  accountable  only  to  his  country  in 
his  political  character,  and  to  his  own  conscience  .  .  .  Questions  which  the 
Constitution  and  laws  leave  to  the  Executive,  or  which  are  in  their  nature 
political,  are  not  for  the  courts  to  decide,  and  there  is  no  power  in  the  courts  to 
control  the  President's  discretion  or  decision,  with  respect  to  such  questions. 
Because  of  the  intimate  relation  between  the  President  and  the  heads  of 
departments,  the  same  rule  applies  to  them.8 

The  evil  in  its  modern  form  was  born  of  honorable  intent,  the  de- 
sire of  the  Eisenhower  administration  to  protect  its  officials  from  the 
attacks  of  the  late  Senator  McCarthy.  The  "cure,"  however,  has 
proven  to  be  as  deadly  as  the  disease,  as  executive  privilege,  both 
formally  and  informally  invoked,  has  ripened  into  a  highly  effective 
means  of  nullifying  the  investigatory  function  of  Congress.  In 
neither  logic,  law,  or  practice  can  there  exist  simultaneously  an  effec- 
tive power  of  legislative  oversight  and  an  absolute  executive  discre- 
tion to  withhold  information.  Inevitably,  one  must  give  way  to  the 
other  and  the  only  question  is  which  one  is  to  be  dispensed  with. 


7  Raoul  Berber,  "Executive  Privilege  v.  Congressional  Inquiry,"  Part  I,  UCLA  Law 
Review,  May   1965,  p.   1044. 

8  The  Power  of  the  President  to  Withhold  Information  From  the  Congress — Memoranum 
of  the  Attorney  General,  compiled  by  the  Subcommittee  on  Constitutional  Rights  of  the 
Committee  on  the  Judiciary,  U.S.  Senate.  85th  Cong.,  2d  sess.,  pp.  3-4. 
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Despite  occasional  excesses,  the  congressional  power  of  investiga- 
tion has  proven  its  value  repeatedly  over  the  years.  As  Woodrow 
Wilson  summed  it  up  in  1885 : 

Unless  Congress  have  and  use  every  means  of  acquainting  itself  with  the  acts 
and  disposition  of  the  administrative  agents  of  the  government  the  country 
must  be  helpless  to  learn  how  it  is  being  served  .  .  .9 

To  state  the  matter  in  its  simplest  terms :  if  Congress  does  not  in- 
vestigate the  Executive,  there  is  no  one  to  do  it  but  the  executive 
itself.  One  can  easily  understand  that  the  executive  would  find  it 
comfortable  and  convenient  to  serve  as  its  own  judge  and  jury,  as  it 
so  frequently  volunteers  to  do  with  its  familiar  contention  that  some 
matter  or  other  is  being  "carefully  studied"  or  is  under  "continuing 
review,"  in  consequence  of  which — they  hope  to  persuade  us — no 
useful  purpose  would  be  served  by  a  congressional  inquiry.  I  am  re- 
minded, each  time  I  hear  this  claim,  of  Frank  Loesser's  character 
from  Guys  and  Dolls,  "Big  Julie,"  the  gangster  from  Detroit,  who 
forced  his  friends  at  gunpoint  to  shoot  crap  with  blank  dice,  because 
"I  remember  where  the  spots  formerly  were." 

In  foreign  as  in  domestic  affairs  there  can  be  no  question  of  the 
authority — indeed  of  the  responsibility — of  the  Congress  to  exercise 
legislative  oversight.  This  power  is  spelled  out  in  section  136  of  the 
Legislative  Reorganization  Act,  which  states  that  each  standing  com- 
mittee : 

Shall  exercise  continuous  watchfulness  of  the  execution  by  the  administrative 
agencies  concerned  of  any  laws,  the  subject  matter  of  which  is  within  the 
jurisdiction  of  such  committee ;  and,  for  that  purpose,  shall  study  all  pertinent 
reports  and  data  submitted  to  the  Congress  by  the  agencies  in  the  executive 
branch  of  the  Government. 

The  power  and  duty  of  legislative  oversight  are  in  fact,  rooted 
deeply  in  our  constitutional  history.  In  the  words  of  a  study  of  the 
congressional  power  of  investigation  prepared  for  the  Senate  Judi- 
ciary Committee  in  February  of  1954: 

A  legislative  committee  of  inquiry  vested  with  power  to  summon  witnesses 
and  compel  the  production  of  records  and  papers  is  an  institution  rivaling  most 
legislative  institutions  in  the  antiquity  of  its  origin.  Its  roots  lie  deep  in  the 
British  Parliament,  and  only  in  the  light  of  a  knowledge  of  these  origins  and 
subsequent  developments  does  it  become  possible   to   comprehend  its   limits.10 

The  same  general  proposition  was  endorsed  by  the  Supreme  Court 
in  McGrain  v.  Daugherty  in  1927,  in  which  the  Court  stated  that : 

The  power  of  inquiry — with  power  to  enforce  it — is  an  essential  and  ap- 
propriate auxiliary  to  the  legislative  function.  It  was  so  regarded  and  employed 
in   American   legislatures   before   the   Constitution    was   framed   and    ratified. 

The  principle  of  Executive  accountability  to  Congress  was  asserted 
from  the  outset  of  our  history.  In  1789  Congress  adopted,  and  Presi- 
dent Washington  signed,  a  statute  stating  that  it : 

Shall  be  the  duty  of  the  Secretary  of  the  Treasury  ...  to  make  report,  and 
give  information  to  either  branch  of  the  legislature  in  person  or  in  writing 
(as  he  may  be  required),  respecting  all  matters  referred  to  him  by  the  Senate 
or  House  of  Representatives,  or  which  shall  appertain  to  his  office  (emphasis 
added). 


"Quoted  by  Berger,  ibid,  p.  1050. 
n7niPonsre8sional    Power    of    Investigation,    study    prepared    at    the    request    of    Senator 
William  Langer,  Chairman  of  the  Committee  on  the  Judiciary,  by  the  Legislative  Refer- 
?TDC,e  Service  of  the  Library  of  Congress,  U.S.   Senate,  83d  Cong.,   2d  sess.    (Washington  : 
U.S.  Govt.  Printing  Office,  1954),  p.  23. 
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In  the  congressional  debate  on  this  measure,  Roger  Sherman  ob- 
served that : 

As  we  want  information  to  act  upon,  we  must  procure  it  where  it  is  to  be 
had,  consequently  we  must  get  it  out  of  this  officer,  and  the  best  way  of 
doing  so  must  be  by  making  it  his  duty  to  bring  it  forward." 

The  omission  of  similar  requirements  to  provide  information  from 
the  act  establishing  the  Department  of  State — or  the  "Department  of 
Foreign  Affairs"  as  it  was  first  called — was  first  interpreted  by  At- 
torney General  Rogers  in  1958  as  proof  that  "the  founders  of  our 
Government,  and  those  who  sat  in  the  first  Congress,  meant  to  give 
no  power  to  the  Congress  to  see  secret  data  in  the  executive  depart- 
ments against  the  wishes  of  the  President.12 

In  fact,  Professor  Berger  points  out  the  congressional  debate  about 
the  proposed  "Department  of  Foreign  Affairs"  contained  not  a  single 
word  about  the  congressional  right  to  require  information,  secret  or 
otherwise,  and  from  this  "the  Attorney  General  might  with  equal 
plausibility  have  concluded  that  the  right  to  require  information  had 
gone  by  default."  13 

In  complete  contrast  with  the  Rogers  claim  of  unlimited  Executive 
license  for  secrecy,  an  earlier  Attorney  General,  Cushing,  advised 
President  Pierce  in  1854  that : 

By  express  provision  of  law,  it  is  made  the  duty  of  the  Secretary  of  the 
Treasury  to  communicate  information  to  either  House  of  Congress  when  de- 
sired ;  and  it  is  practically  and  by  legal  implication  the  same  with  the  secre- 
taries, and  with  the  Postmaster  and  the  Attorney  General." 

In  the  tradition  of  the  Treasury  Act  of  1789  many  other  require- 
ments of  information  have  been  enacted  into  law  over  the  years.  Sec- 
tion 313  of  the  act  of  1921  establishing  the  General  Accounting  Office 
directs  every  agency  of  the  Government  to  furnish  to  the  Comptroller 
General : 

Such  information  regarding  the  powers,  duties,  activities,  organization, 
financial  transactions,  and  methods  of  business  of  their  respective  offices  as 
he  may  from  time  to  time  require  of  them. 

The  language  of  the  statute  is  clear :  It  refers  to  such  information 
as  the  Comptroller  General  may  "require"  not  to  such  information 
as  the  Comptroller  General  may  desire  and  the  agency  involved 
choose  to  provide.  Indeed,  in  1925  President  Coolidge's  Attorney 
General  acknowledged  that  the  papers  to  which  the  Comptroller  Gen- 
eral was  entitled,  under  the  act  of  1921,  "would  seem  to  be  a  matter 
solely  for  his  determination."  15 

In  the  name  of  executive  privilege  agency  heads  have  taken  the 
extraordinary  position  that  they  are  at  liberty  to  ignore  this  provi- 
sion of  law.  To  cite  one  recent,  striking  example :  In  1969  the  General 
Accounting  Office  was  asked  by  the  Foreign  Relations  Committee  to 
conduct  a  review  of  the  training  of  foreign  military  personnel  under 
the  military  assistance  program.  This  is  purely  within  the  long-term 
national  interest  and  is  a  very  expensive  program  of  the  Foreign 
Relations  Committee. 


11  Quoted  by  Berger,  ibid.,  p.   1061. 

12  Quoted  by  Berger,  ibid.,  p.   1063. 
w  Ibid. 

14  Quoted  by  Berger,  ibid.,  p.  1064. 

15  Quoted  by  Berger,  ibid.,  p.  1112. 
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For  purposes  of  this  study  the  General  Accounting  Office  thereupon 
requested  of  the  Department  of  Defense  copies  of  its  5-year  plan  tor 
military  assistance,  performance  evaluation  reports  on  Korea  and 
possibly  other  countries,  and  a  Defense  Department  stall  report  on 
the  status  of  foreign  military  training  systems.  All  were  refused,  the 
5-year  plan  on  the  ground  that  it  was  only  a  "tentative  planning 
document,"  the  Korean  report  on  the  ground  that  it  was  not  avail- 
able at  the  present  time,"  the  status  reports  on  the  ground  that  they 
contained  the  "opinions"  of  American  military  advisers  the  release 
of  which  might  provoke  "adverse  reactions"  on  the  part  of  the  for- 
eign governments  concerned.16 

These,  Mr.  Chairman,  parallel  the  same  examples  you  have  already 
given  in  your  statement,  but  continuously  through  here  the  depart- 
ments are  much  more  sensitive  as  to  how  disclosure  would  affect  a 
foreign  government  that  they  are  as  to  how  it  affects  Congress.  It 
demonstrates  to  me  more  conclusively  than  anything  the  contempt  of 
the  President  with  regard  to  the  Congress,  even  in  respect  to  some 
foreign  governments.  Many  of  them  are  small  in  many  ways,  but 
this  kind  of  reaction  is  one 'that  cannot  be  tolerated.  They  cannot  tell 
the  Congress  as  to  what  it  should  know  about  such  programs  as  this 
military  training  program. 

The  General  Accounting  Office  submitted  its  report  on  the  military 
assistance  training  program  in  early  1971  but  was  unable  to  comply 
fully  with  the  Foreign  Relations  Commitee's  request,  pointing  out 
that  officials  of  both  the  State  Department  and  the  Department  of 
Defense  had  "withheld  or  delayed  the  release  of  Military  Assistance 
Program  reports  and  records  essential  to  a  full  and  complete  review 
*  *  *"  The  denial  of  access  to  records,  the  General  Accounting  Office 
report  pointed  out,  was  not  a  new  problem  but  "a  continuation  of 
similar  problems  the  General  Accounting  Office  has  encountered  over 
the  years  in  reviewing  Department  of  Defense  programs,  particularly 
evaluations  of  the  military  assistance  programs."  17 

My  own  view  is  that  military  assistance  programs  is  one  of  the 
worst  abuses  we  have  encountered,  and  an  enormous  drain  upon  our 
resources. 

Since  last  winter  I  have  made  repeated  efforts  to  secure  access  to 
the  5-year  plan  for  military  assistance  for  use  by  the  Foreign  Rela- 
tions Committee  in  its  consideration  of  military  assistance  under  the 
foreign  aid  authorization  bill.  On  two  separate  occasions  I  have  asked 
the  Defense  Department  either  to  provide  the  5-year  plan  or  to  make 
a  formal  claim  of  executive  privilege.  All  I  have  received  in  reply 
was  a  brief  note  over  4  months  ago  from  an  aide  to  the  Secretary  of 
Defense  advising  me  that  my  request  was  "receiving  careful  con- 
sideration." The  Defense  Department,  it  appears,  refuses  either  to 
provide  the  information  requested  or  to  make  a  formal  claim  of  exec- 
utive privilege. 

This  is  only  one  of  many  examples  I  could  cite  of  the  willingness 
of  executive  branch  officials  to  withhold  information  in  defiance  of 
the  law.  Executive  privilege.  Professor  Berger  recalls,  was  originally 
justified  as  a  means  of  assisting  the  Executive  to  "take  care  that  the 

18  Letter  from  Secretary  of  Defense  Laird  to  Senator  Fulbright,  June  26,  1969. 
17  General  Accounting  Office  report  to  the  Committee  on  Foreign  Relations,   "Problems 
in  the  Administration  of  the  Military  Assistance  Training  Program,"  p.  94. 


-287   O  -  71  -  3 


28 

laws  be  faithfully  executed,"  and  he  comments:  "It  is  a  feat  of  splen- 
did illogic  to  wring  from  a  duty  faithfully  to  execute  the  laws  a 
power  ±o  defy  them  *  *  *" 

This  reminds  me  of  the  Chairman's  comment  that,  despite  the  re- 
quirement in  the  Presidential  oath  of  office  to  uphold  the  laws,  after 
the  law  has  been  passed,  he  still  takes  the  attitude  that  he  can  deny 
the  law. 

Professor  Berger  goes  on  to  cite  a  Supreme  Court  pronouncement 
of  1838 : 

To  contend  that  the  obligation  imposed  upon  the  President  to  see  the  laws 
faithfully  executed  implies  a  power  to  forbid  their  execution,  is  a  novel 
construction  of  the  Constitution,  and  entirely  inadmissible.18 

The  courts  have  not  yet  considered  the  Executive's  claim  that  its 
invocation  of  executive  privilege  is  unreviewable  when  invoked 
against  Congress.  The  courts  have  left  no  doubt,  however,  that  they 
will  review  such  claims  when  they  are  invoked  when  military  secrets 
are  involved.  The  United  States  v.  Reynolds  in  1953,  the  Supreme 
Court  rejected  the  specific  pleas  for  disclosure  of  military  informa- 
tion as  of  "dubious"  necessity  in  that  case  but  went  on  to  assert  that 
executive  privilege  was  "not  to  be  lightly  invoked,"  that  "the  Court 
itself  must  determine  whether  the  circumstances  are  appropriate  for 
the  claim  of  privilege,"  and  that  "judicial  control  over  the  evidence 
in  a  case  cannot  be  abdicated  to  the  caprice  of  executive  officers." 

Can  Congress'  rights  be  less  than  those  of  a  private  individual? 
Can  Congress  be  expected  to  abdicate  to  "executive  caprice"  in  deter- 
mining whether  or  not  the  Congress  will  be  permitted  to  know  what 
it  needs  to  know  in  order  to  discharge  its  constitutional  responsibili- 
ties? As  James  Madison  said  in  The  Federalist  No.  49,  neither  the 
Executive  nor  the  Legislature  "can  pretend  to  an  exclusive  or  supe- 
rior right  of  settling  the  boundaries  between  their  respctive  powers." 
The  Supreme  Court  has  ruled  not  only  that  the  judiciary  may  review 
an  Executive  decision  to  withhold  information  sought  by  an  indi- 
vidual but  has  also  held  that  under  certain  circumstances  the  courts 
might  require  the  disclosure  to  court  personnel  of  classified  informa- 
tion. In  Half  em  v.  United  States  in  1958  the  U.S.  Court  of  Appeals 
(2  Cir.)  stated  that: 

The  privilege  relating  to  state  secrets  is  inapplicable  when  disclosure  to 
court  personnel  in  an  in  camera  proceeding  will  not  make  the  information 
public  or  endanger  the  national  security. 

It  would  be  grotesque  indeed  if  security  grounds  could  be  invoked 
to  deny  Congress  information  which  was  available  both  to  executive 
and  judicial  officials. 

III.  LEGISLATIVE  REMEDY 

If  the  matter  of  accountability  were  to  come  to  a  final  test — and 
it  is  much  preferable  that  it  does  not — there  seems  little  doubt  of  the 
legal  authority  of  Congress,  or  of  a  congressional  committee,  to  sub- 
poena documents  and  Government  officials,  just  as  it  can  subpoena 
private  individuals  to  appear  and  give  testimony,  and  to  hold  an 
individual  in  contempt  should  he  fail  to  comply.  Under  section  134a 
of  the  Legislative  Reorganization  Act  of  1946,'  every  standing  com- 
mittee and  subcommittee  of  the  Senate  is  authorized: 

19  Kendall  v.  United  States. 
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To  require  by  subpoena  or  otherwise  the  attendance  of  such  witnesses  and 
the  production  of  such  correspondence,  books,  papers,  and  documents,  to  take 
such  testimony  and   to  make  such  expenditures  ...   as  it  deems  advisable. 

Legislative  oversight  is  of  course  impossible  without  pertinent  in- 
formation. Insofar  as  the  Executive  is  at  liberty  to  withhold  informa- 
tion, he  is  also  at  liberty  to  nullify  the  ability  of  the  Congress  to 
exercise  legislative  oversight,  As  Professor  Berger  comments: 

Dress  it  decorously  as  you  will,  in  the  last  analysis  executive  discretion  to 
determine  what  Congress  shall  see  empowers  the  executive  branch  to  determine 
how  far  it  needs  to  be  investigated.20 

Although  the  issue  is  largely  untested  and  in  need  of  legislative 
clarification,  authorities  agree  that  Congress  is  not  without  resources 
to  require  the  disclosure  of  pertinent  information  and  the  appearance 
of  appropriate  witnesses.  A  study  of  congressional  inquiry  into  mili- 
tary affairs  prepared  for  the  Foreign  Relations  Committee  in  1968 
by  the  Library  of  Congress  points  out  that  contempt  of  Congress  by 
reason  of  the  failure  of  a  witness  to  testify  or  produce  papers  is  pun- 
ishable by  law  as  a  misdemeanor.  Furthermore,  there  is  no  necessity 
for  Congress  or  a  congressional  committee  to  rely  on  the  Department 
of  Justice  to  act  in  a  contempt  case.  As  an  agent  of  the  executive,  the 
Attorney  General  might  be  less  than  wholehearted  in  the  prosecution 
of  a  recalcitrant  witness.  But,  as  the  military  affairs  study  points  out : 

There  can  be  no  doubt  that  either  House  of  Congress  has  the  power  to  seize 
a  recalcitrant  witness,  try  him  before  the  bar  of  the  House,  and  punish  him 
for  contempt  by  imprisoning  him  in  the  Capitol.21 

One  legal  authority  has  asserted  that: 

Congress  undoubtedly  has  power  to  punish  contempts  without  invoking  the 
aid  of  the  executive  and  the  judiciary,  by  the  simple  forthright  process  of 
causing  the  Sergeant  at  Arms  to  seize  the  offender  and  clap  him  in  the  common 
jail   of  the   District   of  Columbia   or   the   guardroom   of   the   Capitol   Police.22 

There  have  in  fact  been  instances  in  which  witnesses  in  contempt 
have  been  brought  to  trial  before  the  House  of  Representatives,  and 
there  has  been  at  least  one  instance  in  which  the  Senate  has  ordered 
the  confinement  of  a  contumacious  witness  in  the  common  jail  of  the 
District  of  Columbia. 

Nor  for  a  moment  would  I  wish  to  impose  so  drastic  a  procedure 
on  Mr.  Kissinger  or  any  other  official  of  our  Government.  It  does 
seem  to  me  of  the  greatest  importance,  nonetheless,  that  appropriate 
action  be  taken  to  provide  the  Congress  with  a  reliable  and  continu- 
ing flow  of  information.  For  these  purposes  I  commend  to  this  sub- 
committee the  bill  before  it  pertaining  to  the  right  of  Congress  to 
require  testimony  by  individual  officials  of  the  executive  branch  and 
the  bill  which  I  plan  to  introduce  for  purposes  of  spelling  out  statu- 
tory guidelines  for  the  invocation  of  executive  privilege.  In  the  latter 
bill  an  attempt  is  made  to  codify  the  commitment  made  by  each  of 
the  last  three  Presidents  that  executive  privilege  would  be  invoked 

20  Berger,  ibid.,  p.  1332. 

21  Congressional  Inquiry  into  Military  Affairs,  a  study  prepared  at  the  request  of  the 
Committee  on  Foreign  Relations,  U.S.  Senate,  90th  Cong.,  2d  sess.  (Washington :  U.S. 
Govt.  Printing  Office,  196S),  p.  7.  Pertinent  rulings  were  made  by  the  Supreme  Court  in 
Jurney  v.  MacCracken  (1935)  and  McGrain  v.  Daughtery  (1927). 

--Joseph  W.  Bishop,  Jr.,  The  Executive's  Right  of  Privacy:  An  Unresolved  Constitu- 
tional Question,  66  Yale  Law  Journal  477  (1957)    p.  484 
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only  by  the  President  and  would  not  be  used  without  specific  Presi- 
dential approval.23 

This  commitment,  as  members  of  the  subcommittee  are  well  aware, 
has  been  reduced  to  nullify  bv  the  simple  device  of  withholding  in- 
formation without  formal  invocation  of  executive  privilege.  I  have 
already  cited  the  difficulties  encountered  by  the  Foreign  Relations 
Committee  and  the  General  Accounting  Office  in  their  efforts  to  ob- 
tain copies  of  the  5-year  plan  for  the  military  assistance  program. 
There  have  been  many  other  instances  over  the  years  in  which  docu- 
ments pertinent  to  a' congressional  committee's  legislative  or  over- 
sight functions  have  been  withheld  on  vague  or  spurious  grounds. 
Tn  the  case,  for  example,  of  the  history  of  the  U.S.  decisionmaking 
process  on  Vietnam  policy,  now  known  to  the  world  as  the  "Pentagon 
Papers,"  repeated  requests  for  access  by  the  Foreign  Relations  Com- 
mittee were  dismissed  on  the  alleged  ground  that  "it  would  be  clearly 
contrary  to  the  national  interest"'  to  disseminate  the  study  "more 
widely."  24  In  these  and  other  instances  the  Department  of  Defense 
has  not  only  declined  to  invoke  executive  privilege  but  has  also  sought 
to  evade  accountability  by  long  delays  in  responding  to  congressional 
requests. 

Such  tactics  of  delay  and  evasion,  permit  the  executive  to  exercise 
executive  privilege  without  actually  invoking  it  and  without  honoring 
the  commitment  of  three  Presidents  that  only  the  President  would 
invoke  executive  privilege.  As  matters  now  stand,  that  commitment 
has  been  reduced  to  a  meaningless  technicality :  Only  the  President 
may  invoke  executive  privilege  but  just  about  any  of  his  subordinates 
may  exercise  it — they  simply  do  not  employ  the  forbidden  words.  In 
order  to  remedy  this  situation  it  seems  to  me  most  important  that 
legislation  restricting  executive  privilege  contain  specific  time  limits 
within  which  the  eqecutive  would  be  obligated  either  to  provide  the 
information  requested  or  to  invoke  executive  privilege.  More  impor- 
tant still,  it  should  be  specified  in  the  legislation  that  information 
can  be  withheld  from  Congress  by  no  means  other  than  a  formal 
invocation  of  executive  privilege. 

In  his  memorandum  to  agency  heads  of  March  24,  1969,  outlining 
a  procedure  for  compliance — or  noncompliance — with  Congressional 
requests  for  information.  President  Nixon  refers  in  passing — as  if  it 
were  axiomatic — to  the  executive  branch's  responsibility  of  withhold- 
ing certain  information  the  disclosure  of  which  would  be  incompati- 
ble with  the  public  interest."  Until  and  unless  legislation  is  adopted 
by  Congress  to  restrict  executive  privilege  both  as  it  applies  to  in- 
formation and  as  it  has  been  extended  to  shield  individuals  in  high 
policy  positions,  the  executive  will  continue  to  be  the  sole  judge  of 
that  amorphous  category  called  the  public  interest  and  of  what  is 
compatible  or  incompatible  with  it.  It  will  still  retain  the  power  to 
decide  for  itself  whether  and  to  what  extent  it  will  be  investigated. 
It  will  still  be  the  judge  and  jury  in  cases  of  its  own  malfeasance  and 
failures  of  judgment,  of  which  there  have  been  a  great  many  in  re- 
cent years. 

23  The  commitment  was  made  in  letters  addressed  to  Representative  John  E.  Moss, 
Chairman,  House  Foreign  Operations  and  Government  Information  Subcommittee,  dated 
Apr.  7,  1969,  from  President  Nixon  ;  Apr.  2,  1965,  from  President  Johnson  ;  and  Mar.  7, 
1962,  from  President  Kennedy. 

24  Letters  from  Secretary  of  Defense  Laird  to  Senator  Fulbright,  dated  Dec.  20,  1969. 
and  July  21,   1970. 
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For  over  a  century  executives  upon  occasion  have  refused  informa- 
tion to  Congress,  and  Congress,  for  the  most  part,  has  acquiesced. 
No  doubt,  as  in  the  case  of  Presidential  use  of  the  war  power,  these 
unwarranted  denials  of  information  will  be  cited  as  precedents  con- 
ferring legitimacy  on  the  claim  to  a  right  of  unrestricted  and  un- 
reviewable executive  privilege.  My  own  view — which  I  believe  to  be 
an  accepted  principle  of  jurisprudence — is  that  usurpation  is  not 
legitimized  simply  by  repetition,  nor  is  a  valid  power  nullified  by 
failure  to  exercise  it.* The  valid  power  involved  is  that  of  legislative 
oversight,  which  cannot  survive  in  the  face  of  an  absolute  and  un- 
restricted executive  privilege. 

No  one  questions  the  propriety  of  executive  privilege  under  certain 
circumstances;  what  is  and  must  be  contested  is  the  contention  that 
the  President  alone  may  determine  the  range  of  its  application  and. 
in  so  doing,  also  determine  the  range  of  the  Congress'  power  to  in- 
vestigate. As  Senator  George  Norris  once  said: 

Whenever  you  take  away  from  the  legislative  body  of  any  country  in  the 
world  the  power  of  investigation,  the  power  to  look  into  the  executive  depart- 
ment and  every  other  department  of  the  government,  you  have  taken  a  full 
step  that  will  eventually  lead  into  absolute  monarchy  and  destroy  any 
government  such  as  ours. 

Mr.  Chairman,  with  the  permission  of  the  subcommittee  I  should 
like  to  insert  several  documents  in  the  record  of  these  hearings :  first, 
the  two  bills  which  I  have  discussed,  the  one,  S.  1125,  pertaining  to 
the  appearance  of  executive  branch  employees  before  congressional 
committees,  and  the  other,  which  I  intend  to  introduce  in  the  immedi- 
ate future,  outlining  specific  guidelines  for  the  invocation  of  executive 
privilege;  second,  the  exchanges  of  letters  between  Representatives 
Moss  on  the  one  hand  and  Presidents  Kennedy,  Johnson,  and  Nixon 
on  the  other  relating  to  the  invocation  of  executive  privilege,  along 
with  President  Nixon's  memorandum  for  agency  heads  regarding 
congressional  requests  for  information;  third,  a  series  of  letters  be- 
tween Secretary  of  Defense  Laird  and  myself  pertaining  to  the  ef- 
forts of  the  Foreign  Relations  Committee  and  the  General  Account- 
ing Office  to  secure  access  to  certain  documents;  and  finally,  a  two- 
part  article,  from  which  I  have  drawn  in  the  preparation'  of  my 
statement,  by  Professor  Raoul  Berger  entitled  "Executive  Privilege 
v.  Congressional  Inquiry,"'  which  was  published  in  the  UCLA  Laic 
Review  in  May  and  August  1965.  I  also  commend  to  the  subcommit- 
tee's attention  the  study  entitled  "Congressional  Inquiry  into  Military 
Affairs,"  which  was  written  by  Mr.  Vincent  Doyle  of  the  American 
Law  Division  of  the  legislative  reference  service  and  published  by 
the  Senate  Foreign  Relations  Committee  in  March  1968. 

(The  documents  referred  to  follow)  : 

APPENDIX  1 

[S.  1125,  92d  Cong,  first  sess.] 

A  BILL  To  amend  title  5,  United  States  Code,  with  regard  to  the  exercise 

of  executive  privilege 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  (a)  chapter  3  of  title  5,  United 
States  Code,  is  amended  by  adding  at  the  end  thereof  the  following  new 
section  :  "i  306.  Executive  privilege 

"(a)  An  employee  of  the  executive  branch  summoned  or  requested  to  testify 
or  produce  documents  before  Congress,  any  joint  committee  of  the  Congress, 
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any  committee  of  either  House  of  the  Congress,  or  any  subcommittee  of  any 
such  committee,  who  intends  to  exercise  executive  privilege  as  to  the  whole  or 
any  portion  of  the  matter  about  which  he  was  summoned,  requested  to  testify, 
or  produce  documents,  shall  not  refuse  to  appear  on  the  grounds  that  he 
intends  to  assert  executive  privilege. 

"(b)  In  no  case  shall  an  employee  of  the  executive  branch  appearing  before 
the  Congress,  any  joint  committee  of  the  Congress,  any  committee  of  either 
House  of  the  Congress,  or  any  subcommittee  of  any  such  committee,  in  response 
to  a  summons  or  request,  assert  executive  privilege  unless  the  employee 
presents,  at  the  time  executive  privilege  is  asserted  in  response  to  any  testimony 
or  document  sought,  a  statement  signed  personally  by  the  President  requiring 
that  the  employee  assert  executive  privilege  as  to  the  testimony  or  document 
sought". 

(b)  The  analysis  of  such  chapter  is  amended  by  adding  at  the  end  thereof 
the  following  new  item : 

"306.  Executive  privilege.". 

[S.  ,  92d  Cong,  first  sess.] 

A  BILL  To  amend  title  5,  United  States  Code,  with  regard  to  the  exercise 

of  executive  privilege 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

That  chapter  3  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  section  : 

"§  306.  Availability   of  information   to   Congress   and   the   General   Accounting 
Office 
"(a)   The  Congress  declares  that  information  of,   or  under  the  custody  or 
control   of,   any   agency   of   the   Government   is   to   be   made  available   to   the 
Congress    so    that    the    Congress    may    exercise,    in    an    informed    manner,    the 
authority   conferred   upon  it   by   article   I    of   the   Constitution   to   make   laws 
necessary  and  proper  to  carry  into  execution  the  powers  vested  in  the  Congress 
and  all  other  powers  vested  in  that  Government  or  any  department  or  officer 
thereof. 
"(b)   For  the  purpose  of  this  section — 
"(1)    'agency'  means — 

"(A)   an  Executive  agency; 
"(B)   a  military  department;  and 
"(C)   the  government  of  the  District  of  Columbia  ; 
"(2)    'employee'  means — 

"  ( A)   an  employee  in  or  under  an  agency  ;  and 
"(B)   a  member  of  the  uniformed  services ; 
"(3)    'Government'  means  the  Government  of  the  United  States  and 
the  government  of  the  District  of  Columbia  :  and 

"(4)  'information'  includes  any  information,  paper,  record,  report,  or 
document. 
"(c)  Any  information  of,  or  under  the  custody  or  control  of,  any  agency  or 
employee  of  that  agency  shall  be  made  available  to  any  joint  committee  of  the 
Congress,  any  committee  of  either  House  of  the  Congress,  any  subcommittee  of 
any  such  committee,  or  the  General  Accounting  Office,  upon  request  of  any 
such  committee,  subcommittee,  or  Office  for  information  relating  to  matters 
within  the  jurisdiction  of  the  committee,  subcommittee,  or  Office  making  the 
request,  unless  executive  privilege  is  invoked  with  respect  to  that  information 
and  is  invoked  in  accordance  with  this  section. 

"(d)  Executive  privilege  shall  be  invoked  with  respect  to  any  information  so 
requested  only  if  the  President  signs  a  statement  invoking  such  privilege  with 
respect  to  that  information  requested. 

"(e)  (1)  Any  information  requested  by  such  committee,  subcommittee,  or 
Office  shall  be  furnished  immediately  unless  the  head  of  the  agency  which 
receives  the  request  determines,  as  soon  as  practicable  after  receiving  the 
request,  that  the  information  requested  is  information  with  respect  to  which  the 
head  of  the  agency  believes  there  are  compelling  circumstances  for  invoking 
executive  privilege.  If  the  head  of  the  agency  so  determines,  he  shall  im- 
mediately inform  the  committee,  subcommittee,  or  Office  requesting  the 
information  of  his  belief  and  shall  consult  with  the  Attorney  General  or  his 
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designee  to  obtain  advice  on  the  question  whether  to  seek  invocation  of  the 
privilege  by  the  President. 

"(2)  If,  after  a  prompt  and  thorough  consideration,  the  head  of  the  agency 
and  the  Attorney  General  or  his  designee  agree  that  compelling  circumstances 
do  not  exist  for  invoking  executive  privilege,  the  information  requested  shall 
be  made  available  immediately  to  the  committee,  subcommittee,  or  Office  re- 
questing that  information.  If  the  head  of  the  agency  and  the  Attorney  General 
or  his  designee  believe  that  compelling  circumstances  exist  for  invoking  execu- 
tive privi.ege,  they  shall  recommend  to  the  President  in  writing  that  the 
privilege  be  invoked.  If  30  days  after  an  agency  has  received  a  request  for 
information,  no  such  recommendation  has  been  transmitted  to  the  President, 
such  information  shall  be  made  available  immediately  to  the  committee, 
subcommittee,  or  Office  requesting  the  information. 

"(3)  If  the  President  invokes  executive  privilege  with  respect  to  any  in- 
formation requested,  such  committee,  subcommittee,  or  Office  requesting  the 
information  shall  be  furnished  promptly  with  a  statement  by  the  President 
in  writing  giving  his  reasons  for  invoking  executive  privilege  with  respect 
to  the  information  so  requested.  If  the  President  does  not  invoke  executive 
privilege  with  respect  to  information  so  requested  within  30  days  after  a 
recommendation  seeking  invocation  of  the  privilege  has  been  transmitted  to  the 
President,  such  information  shall  be  made  available  immediately  to  the 
committee,  subcommittee,  or  Office  requesting  that  information. 

"(f)  If  the  General  Accounting  Office  determines  that  any  information  re- 
quested of  an  agency  by  any  such  committee,  subcommittee,  or  Office  has  not 
been  made  available  within  a  period  of  60  days  after  the  request  has  been 
received  by  that  agency,  and  if  during  such  period  the  President  has  not 
signed  a  statement  invoking  executive  privilege  with  respect  to  that  information, 
no  funds  made  available  to  that  agency  shall  be  obligated  or  expended  com- 
mencing on  the  70th  day  after  such  request  is  received  by  such  agency  or 
employee  of  that  agency,  unless  and  until  such  information  is  made  available 
or  the  President  invokes  executive  privilege  with  respect  to  such  information." 

(b)  The  analysis  of  such  chapter  3  is  amended  by  adding  at  the  end  thereof 
the  following  new  item  : 

"306.    Availability   of   information   to   Congress   and   the   General   Accounting 
Office." 

APPENDIX  2 

Special  Government  Information  Subcommittee, 

of  the  Committee  on  Government  Operations, 

Washington,  D.C.,  February  15,  1962. 
Hon.  John  F.  Kennedy, 
President  of  the  United  States, 
The  White  House, 
Washington,  D.C. 

Dear  Mr.  President  :  In  your  letter  of  February  8,  1962  to  Secretary  Mc- 
Namara  you  directed  him  to  refuse  certain  information  to  a  Senate  Subcom- 
mittee. The  concluding  paragraph  of  your  letter  stated : 

"The  principle  which  is  at  stake  here  cannot  be  automatically  applied  to 
every  request  for  information.  Each  case  must  be  judged  on  its  merits." 

A  similar  letter  from  President  Eisenhower  on  May  17,  1954  also  refused  in- 
formation to  a  Senate  Subcommittee,  setting  forth  the  same  arguments  covered 
in  your  letter.  President  Eisenhower  did  not,  however,  state  that  future  ques- 
tions of  availability  of  information  to  the  Congress  would  have  to  be  answered 
as  they  came  up. 

I  know  you  are  aware  of  the  result  of  President  Eisenhower's  letter.  Time 
after  time  Executive  Branch  employees  far  down  the  administrative  line  from 
the  President  fell  back  on  his  letter  of  May  17,  1954  as  authority  to  withhold 
information  from  the  Congress  and  the  public. 

Some  of  the  cases  are  well  known — the  Dixon-Yates  matter  and  the  investi- 
gation of  East-West  trade  controls,  for  instance — but  many  of  the  refusals 
based  on  President  Eisenhower's  letter  of  May  17,  1954  received  no  public 
notice.  A  report  of  the  House  Committee  on  Government  Operations  covering 
the  five  years  from  June,  1955  through  June.  1960  lists  44  cases  of  Executive 
Branch  officia's  refusing  information  on  the  basis  of  the  principles  set  forth 
in  the  May  17,  1954  letter. 
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I  am  confident  that  you  share  my  belief  that  your  letter  of  February  8,  1962 
to  Secretary  MeNamara  should  not  be  seized  upon  by  Executive  Branch  em- 
ployees— many  of  them  holding  the  same  policy-making  positions  of  responsi- 
bility they  did  under  the  Eisenhower  Administration — as  a  new  claim  of  au- 
thority to  withhold  information  from  the  Congress  and  the  public.  A  Subcom- 
mittee staff  study  indicates  that  during  the  year  between  the  time  you  took 
office  and  February  8,  1962,  the  claim  of  an  "executive  privilege"  to  withhold 
government  information  was  not  used  successfully  once,  compared  to  the  dozens 
of  times  in  previous  years  administrative  employees  held  up  "executive  privi- 
lege" as  a  shield  against  public  and  Congressional  access  to  information. 

Although  your  letter  of  February  8,  1962  stated  clearly  that  the  principle  in- 
volved could  not  be  applied  automatically  to  restrict  information,  this  warning 
received  little  public  notice.  Clarification  of  this  point  would,  I  believe,  serve 
to  prevent  the  rash  of  restrictions  on  government  information  which  followed 
the  May  17,  1954  letter  from  President  Eisenhower. 
Sincerely, 

(s)     John  E.  Moss,  Chairman. 

The  White  House, 
Washington,  March  7,  1962. 
Hon.  John  E.  Moss, 

Chairman,  Special  Government  Information  Subcommittee  of  the 
Committee  on  Government  Operations 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  last  month  inquiring 
generally  about  the  practice  this  Administration  will  follow  in  invoking  the 
doctrine  of  executive  privilege  in  withholding  certain  information  from  the 
Congress. 

As  your  letter  indicated,  my  letter  of  February  8  to  Secretary  McNamara 
made  it  perfectly  clear  that  the  directive  to  refuse  to  make  certain  specific  in- 
formation available  to  a  special  subcommittee  of  the  Senate  Armed  Services 
Committee  was  limited  to  that  specific  request  and  that  "each  case  must  be 
judged  on  its  merits". 

As  you  know,  this  Administration  has  gone  to  great  lengths  to  achieve  full 
cooperation  with  the  Congress  in  making  available  to  it  all  appropriate  docu- 
ments, correspondence  and  information.  That  is  the  basic  policy  of  this  Ad- 
ministration, and  it  will  continue  to  be  so.  Executive  privilege  can  be  invoked 
only  by  the  President  and  will  not  be  used  without  specific  Presidential  ap- 
proval. Your  own  interest  in  assuring  the  widest  public  accessibility  to  govern- 
mental information  is,  of  course,  well  known,  and  I  can  assure  you  this  Ad- 
ministration will  continue  to  cooperate  with  your  subcommittee  and  the  entire 
Congress  in  achieving  this  objective. 
Sincerely, 

(s)     John  F.  Kennedy. 


March  31,  1965. 
Hon.  Lyndon  B.  Johnson, 
President  of  the  United  States, 
The  White  House, 
Washington,  D.C. 

Dear  Mr.  President  :  The  use  of  the  claim  of  "executive  privilege"  to  with- 
hold government  information  from  the  Congress  and  the  public  is  an  issue  of 
importance  to  those  who  recognize  the  need  for  a  fully  informed  electorate  and 
for  a  Congress  operating  as  a  co-equal  branch  of  the  Federal  Government. 

In  a  letter  dated  May  17,  1954,  President  Eisenhower  used  the  "executive 
privilege"  claim  to  refuse  certain  information  to  a  Senate  Subcommittee.  In  a 
letter  dated  February  8.  1962.  President  Kennedy  also  refused  information  to 
a  Senate  Subcommittee.  There  the  similarity  ends,  for  the  solutions  of  "execu- 
tive privilege"  problems  varied  greatly  in  the  two  Administrations. 

Time  after  time  during  his  Administration,  the  May  17,  1954  letter  from 
President  Eisenhower  was  used  as  a  claim  of  authority  to  withhold  information 
about  government  activities.  Some  of  the  cases  during  the  Eisenhower  Admin- 
istration involved  important  matters  of  government,  but  in  the  great  majority 
of  cases  Executive  Branch  employees  far  down  the  administrative  line  from 
the  President  claimed  the  May  17,  1954  letter  as  authority  for  withholding  in- 
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formation  about  routine  developments.  A  report  by  the  House  Committee  on 
Government  Operations  lists  44  cases  of  Executive  Branch  officials  refusing 
information  on  the  basis  of  the  principles  set  forth  in  President  Eisenhower's 
letter. 

President  Kennedy  carefully  qualified  use  of  the  claim  of  "executive  priv- 
ilege". In  a  letter  of  February  8,  1962  refusing  information  to  a  Senate  Sub- 
committee, he  stated  that  the  "principle  which  is  at  stake  here  cannot  be  auto- 
matically applied  to  every  request  for  information."  Later,  President  Kennedy 
clarified  his  position  on  the  claim  of  "executive  privilege",  stating  that — 

".  .  .  this  Administration  has  gone  to  great  lengths  to  achieve  full  co- 
operation with  the  Congress  in  making  available  to  it  all  appropriate  docu- 
ments,  correspondence  and  information.   That  is  the  basic  policy   of  this 
Administration,  and  it  will  continue  to  be  so.  Executive  privilege  can  be 
invoked  only  by  the  President  and  will  not  be  used  without  specific  Presi- 
dential approval." 
As  a  result  of  President  Kennedy's  clear  statement,  there  was  no  longer  a 
rash  of  "executive  privilege"  claims  to  withhold  information  from  the  Congress 
and  the  pub-ic.  I  am  confident  you  share  my  views  on  the  importance  to  our 
form  of  government  of  a  free  flow  of  information,   and  I   hope  you  will  re- 
affirm the  principle  that  "executive  privilege"  can  be  invoked  by  you  alone  and 
will  not  be  used  without  your  specific  approval. 
Sincerely, 

John  E.  Moss,  Chairman. 


The  White  House, 
Washington,  April  2,  1965. 
Hon.  John  E.  Moss, 
Chairman,  Foreign  Operations  and  Government 

Information  Subcommittee  of  the 
Committee  on  Government  Operations, 
House  Office  Building, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  I  have  your  recent  letter  discussing  the  use  of  the 
claim  of  "executive  privilege"  in  connection  with  Congressional  requests  for 
documents  and  other  information. 

Since  assuming  the  Presidency,  I  have  followed  the  policy  laid  down  by 
President  Kennedy  in  his  letter  to  you  of  March  7,  1962,  dealing  with  this 
subject.  Thus,  the  claim  of  "executive  privilege"  will  continue  to  be  made  only 
by  the  President. 

This  administration  has  attempted  to  cooperate  completely  with  the  Congress 
in  making  available  to  it  all  information  possible,  and  that  will  continue  to  be 
our  policy. 

I  appreciate  the  time  and  energy  that  you  and  your  Subcommittee  have  de- 
voted to  this  subject  and  welcome  the  opportunity  to  state  formally  my  policy 
on  this  important  subject. 
Sincerely, 

(s)  Lyndon  B.  Johnson. 

Foreign  Operations  and  Government  Information  Subcommittee, 

of  the  Committee  on  Government  Operations, 

Washington,  D.C.,  January  28,  1969. 
Hon.  Richard  M.  Nixon, 
President  of  the  United  States, 
The  White  House, 
Washington,  B.C. 

Dear  Mr.  President  :  The  claim  of  "executive  privilege"  as  authority  to  with- 
hold government  information  has  long  been  of  concern  to  those  of  us  who  sup- 
port the  principle  that  the  survival  of  a  representative  government  depends  on 
an  electorate  and  a  Congress  that  are  well  informed. 

As  you  know,  some  administrations  in  the  past  made  it  a  practice  to  pass 
along  to  Executive  branch  subordinates  a  discretionary  authority  to  claim 
"executive  privilege"  as  a  basis  to  refuse  information  to  the  Congress.  The 
practice  of  delegating  this  grave  Presidential  responsibility  was  ended  by 
President  John  F.  Kennedy  when  he  restored  a  policy  similar  to  that  which 
existed  under  previous  strong  administrations,   including  those   of  Presidents 
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George  Washington,  Thomas  Jefferson  and  Theodore  Roosevelt.  In  a  letter  to 
the  Foreign  Operations  and  Government  Information  Subcommittee,  dated 
March  7,  1962,  he  enunciated  the  policy  as  follows : 

".  .  .  this  Administration  has  gone  to  great  lengths  to  achieve  full  co- 
operation  with   the   Congress   in   making   available   to   it   all   appropriate 
documents,   correspondence  and  information.  That  is  the  basic  policy   of 
this  Administration,  and  it  will  continue  to  be  so.  .Executive  privilege  can 
be  invoked  only  by  the  President  and  will  not  be  used  without  specific 
Presidential  approval." 
President  Lyndon  B.  Johnson  informed  the   Subcommittee  by  letter,   dated 
April  2,  1965,  he  would  continue  the  policy  enunciated  by  President  Kennedy. 
He  stated: 

"Since  assuming  the  Presidency,  I  have  followed  the  policy  laid  down  by 
President  Kennedy  in  his  letter  to  you  of  March  7,  1962,  dealing  with  this 
subject.  Thus,  the  claim  of  'executive  privilege'  will  continue  to  be  made 
only  by  the  President." 
In  view  of  the  urgent  need  to  safeguard  and  maintain  a  free  flow  of  infor- 
mation to  the  Congress,  I  hope  you  will  favorably  consider  a  reaffirmation  of 
the  policy  which  provides,  in  essence,  that  the  claim  of  "executive  privilege" 
will  be  invoked  only  by  the  President. 
Sincerely, 

(s)     John  E.  Moss,  Chairman. 

The  White  House, 
Washington,  April  7,  1969. 
Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Knowing  of  your  interest,  I  am  sending  you  a  copy  of 
a  memorandum  I  have  issued  to  the  heads  of  executive  departments  and  agen- 
cies spelling  out  the  procedural  steps  to  govern  the  invocation  of  "executive 
privilege"  under  this  Administration. 

As  you  well  know,  the  claim  of  executive  privilege  has  been  the  subject  of 
much  debate  since  George  Washington  first  declared  that  a  Chief  Executive 
must  "exercise  a  discretion." 

I  believe,  and  I  have  stated  earlier,  that  the  scope  of  executive  privilege 
must  be  very  narrowly  construed.  Under  this  Administration,  executive  privilege 
will  not  be  asserted  without  specific  Presidential  approval. 

I  want  to  take  this  opportunity  to  assure  you  and  your  committee  that  this 
Administration  is  dedicated  to  insuring  a  free  flow  of  information  to  the  Con- 
gress and  the  news  media — and,  thus,  to  the  citizens.  You  are,  I  am  sure, 
familiar  with  the  statement  I  made  on  this  subject  during  the  campaign.  Now 
that  I  have  the  responsibility  to  implement  this  pledge,  I  wish  to  reaffirm  my 
intent  to  do  so.  I  want  open  government  to  be  a  reality  in  every  way  possible. 

This  Administration  has  already  given  a  positive  emphasis  to  freedom  of 
information.  I  am  committed  to  ensuring  that  both  the  letter  and  spirit  of  the 
Public  Records  Law  will  be  implemented  throughout  the  Executive  Branch  of 
the  government. 

With  my  best  wishes. 
Sincerely, 

(s)     Richard  Nixon. 

March  24,  1969. 

Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

(Establishing  a  Procedure  to  Govern  Compliance  with 
Congressional  Demands  for  Information^) 

The  policy  of  this  Administration  is  to  comply  to  the  fullest  extent  possible 
with  Congressional  requests  for  information.  While  the  Executive  branch  has 
the  responsibility  of  withholding  certain  information  the  disclosure  of  which 
would  be  incompatible  with  the  public  interest,  this  Administration  will  invoke 
this  authority  only  in  the  most  compelling  circumstances  and  after  a  rigorous 
inquiry    into   the   actual    need   for   its   exercise.    For   those    reasons    Executive 
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privilege  will  not  be  used  without  specific  Presidential  approval.  The  following 
procedural  steps  will  govern  the  invocation  of  Executive  privilege : 

1.  If  the  head  of  an  Executive  department  or  agency  (hereafter  referred  to 
as  "department  head")  believes  that  compliance  with  a  request  for  information 
from  a  Congressional  agency  addressed  to  his  department  or  agency  raises  a 
substantial  question  as  to  the  need  for  invoking  Executive  privilege,  he  should 
consult  the  Attorney  General  through  the  Office  of  Legal  Counsel  of  the  De- 
partment of  Justice. 

2.  If  the  department  head  and  the  Attorney  General  agree,  in  accordance 
with  the  policy  set  forth  above,  that  Executive  privilege  shall  not  be  invoked 
in  the  circumstances,  the  information  shall  be  released  to  the  inquiring  Con- 
gressional agency. 

3.  If  the  department  head  and  the  Attorney  General  agree  that  the  circum- 
stances justify  the  invocation  of  Executive  privilege,  or  if  either  of  them  be- 
lieves that  the  issue  should  be  submitted  to  the  President,  the  matter  shall  be 
transmitted  to  the  Counsel  to  the  President,  who  will  advise  the  department 
head  of  the  President's  decision. 

4.  In  the  event  of  a  Presidential  decision  to  invoke  Executive  privilege,  the 
department  head  should  advise  the  Congressional  agency  that  the  claim  of 
Executive  privilege  is  being  made  with  the  specific  approval  of  the  President. 

5.  Pending  a  final  determination  of  the  matter,  the  department  head  should 
request  the  Congressional  agency  to  hold  its  demand  for  the  information  in 
abeyance  until  such  determination  can  be  made.  Care  shall  be  taken  to  indicate 
that  the  purpose  of  this  request  is  to  protect  the  privilege  pending  the  determi- 
nation, and  that  the  request  does  not  constitute  a  claim  of  privilege. 

Richabd  Nixon. 


APPENDIX  3 

[Set  I— The  "Pentagon  Papers"] 

November  11,  1969. 
Hon.  Melvtn  R.  Laird, 
Secretary  of  Defense, 
Washington,  B.C. 

Dear  Mb.  Secretary  :  It  is  my  understanding  that  the  Department  of  De- 
fense prepared  a  seventeen-volume  history  of  the  decision-making  process  on 
Vietnam  policy  covering  the  period  from  1940  to  April  1968.  The  project,  I  was 
informed,  began  under  Secretary  McNamara  and  was  completed  under  Secre- 
tary Clifford  and  was  confined  to  a  study  of  written  data.  It  appears  that  this 
study  would  be  of  significant  value  to  the  Committee  in  its  review  of  Vietnam 
policy  issues,  and  I  would  appreciate  your  making  it.  as  well  as  any  later 
studies  of  a  similar  nature,  available  to  the  Committee. 
Sincerely  yours, 

J.  W.  Fulbbight,  Chairman. 

Handwritten  P.S. — I  appreciate  your  making  the  contingency  plan  available. 
It  was  interesting. 

The  Secbetaby  of  Defense, 
Washington,  B.C.,  Becember  20,  1969. 
Hon.  J.  W.  Fulbbight, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  B.C. 

Deab  Mb.  Chatbman  :  This  will  acknowledge  receipt  of  your  letter  with 
respect  to  the  "history  of  the  decision-making  process"  in  connection  with  Viet- 
nam. 

In  1967,  Secretary  McNamara  initiated  a  detailed  history  of  the  evolution  of 
the  present-day  situation  in  Vietnam.  It  was  conceived  as  a  compilation  of 
raw  materials  to  be  used  at  some  unspecified,  but  distant,  future  date.  On  the 
basis  of  the  understanding  that  access  and  use  would  be  restricted,  the  docu- 
ments were  designed  to  contain  an  accumulation  of  data  of  the  most  delicate 
sensitivity,  including  NSC  papers  and  other  Presidential  communications  which 
have  always  been  considered  privileged.  In  addition,  the  papers  included  a 
variety  of  internal  advice  and  comments  central  to  the  decision-making  process. 
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Many  of  the  contributions  to  this  total  document  were  provided  on  the  basis 
of  an  expressed  guarantee  of  confidentiality. 

As  intended  from  the  start,  access  to  and  use  of  this  document  has  been  ex- 
tremely limited.  It  would  clearly  be  contrary  to  the  national  interest  to  dis- 
seminate it  more  widely.  However,  the  Department  of  Defense  is  naturally 
prepared  to  provide  the  Committee,  information  with  respect  to  Executive 
Branch  activities  in  Vietnam  for  any  portion  of  the  period  covered  by  this 
compendium. 

I  hope  you  will  appreciate  the  reasons  why  we  are  unable  to  comply  literally 
with  your  request. 
Sincerely, 

Melvin  R.  Laibd. 

Januabt  19,  1970. 
Hon.  Melvin  R.  Laibd, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  I  wish  to  acknowledge  your  letter  of  December  20 
refusing  the  Committee's  request  for  a  copy  of  the  history  of  the  decision- 
making process  on  Vietnam  policy. 

I  regret  that  the  Department  has  taken  this  position  and  I  urge  that  it  be 
reconsidered.  I  had  hoped  that  the  solution  to  the  problem  about  access  to  the 
Thai  contingency  plan  marked  the  beginning  of  a  more  cooperative  attitude 
within  the  Executive  Branch  on  problems  of  this  nature. 

The  issue  involved  here  is  not  merely  that  of  allowing  Committee  members 
access  to  the  documents  but  is  far  more  fundamental,  going  to  the  heart  of 
the  continuing  problem  of  striking  the  proper  Constitutional  balance  between 
the  Legislative  and  Executive  branches,  particularly  on  foreign  policy  matters. 
If  the  Senate  is  to  carry  out  effectively  its  Constitutional  responsibilities  in 
the  making  of  foreign  policy,  the  Committee  on  Foreign  Relations  must  be 
allowed  greater  access  to  background  information  which  is  available  only 
within  the  Executive  Branch  than  has  been  the  case  over  the  last  few  years. 

The  history  of  the  decision  making  on  Vietnam  policy  would  be  of  great 
value  to  the  Committee  in  appraising  the  policy-making  machinery  of  our 
government  and  in  studying  ways  to  insure  that  the  mistakes  of  the  past  are 
not  repeated.  Since  this  study  was  not  initiated  by  President  Nixon  but  by 
former  Secretary  McNamara  and  the  doctrine  of  Executive  Privilege  has  not 
been  invoked,  I  again  urge  that  you  provide  the  Committee  with  these  materials. 
Sincerely  yours, 

J.  W.  Fttlbright,  Chairman. 


The  Secretaby  of  Defense, 
Washington,  February  18,  1970. 
Hon.  J.  W.  Fulbbight, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Deab  Mr.  Chaibman  :  I  have  received  your  letter  of  January  19,  1970  asking 
that  I  reconsider  the  position  taken  in  my  letter  of  December  20,  1969  regard- 
ing the  request  of  your  Committee  for  a  copy  of  the  history  of  the  decision- 
making process  on  Vietnam  policy. 

I  will  be  back  in  touch  with  you  on  this  matter  as  soon  as  practicable. 
Sincerely, 

Melvin  R.  Laibd. 

Apbil  20,  1970. 
Hon.  Melvin  R.  Laibd. 
Secretary  of  Defense, 
Washington,  D.C. 

Deab  Mb.  Secretary  :  On  January  19.  I  asked  that  you  reconsider  the  Com- 
mittee's request  for  a  copy  of  the  Department  of  Defense  prepared  history  of 
the  decision-making  process  on  United  States  policy  toward  Vietnam.  Thus  far, 
I  have  not  received  a  reply  and  I  hope  that  it  will  be  possible  for  a  decision 
to  be  reached  on  this  soon. 
Sincerely  yours, 

J.  W.  Fulbbight,  Chairman. 
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July  10,  1970. 
Hon.  Melvin  R.  Latrd, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  I  have  not  received  a  reply  to  the  Committee's  request 
of  January  19  that  you  review  the  decision  to  deny  the  Committee  a  copy  of 
the  Department  of  Defense  prepared  history  on  United  States  policy  toward 
Vietnam,  or  to  the  follow-up  letter  of  April  20.  It  seems  to  me  that  the  De- 
partment has  had  ample  time  to  consider  this  matter  and  I  would  appreciate 
your  advising  the  Committee  as  to  whether  these  materials  will  be  made 
available. 

Sincerely  yours, 

J.  W.  Fulbright,  Chairman. 

The  Secretary  of  Defense, 
Washington,  D.  C,  July  21,  1910. 
Hon.  J.  W.  Fulbright, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  have  received  your  letter  of  July  10,  1970,  reiterating 
your  request  for  a  decision  regarding  the  request  of  your  committee  for  a  copy 
of  the  history  of  the  decision-making  process  on  Vietnam  policy.  As  noted  in 
my  18  February  acknowledgement,  your  request  for  reconsideration  of  the  De- 
partment's earlier  position  on  this  matter  has  also  been  received. 

My  letter  of  December  20,  1969,  indicated  that  access  to  and  use  of  this  docu- 
ment, as  intended  from  the  start,  has  been  and  remains  extremely  limited.  For 
the  reasons  expressed  in  that  letter,  I  have  again  concluded  that  it  would  be 
clearly  contrary  to  the  national  interest  to  disseminate  the  compendium  more 
widely. 

May  I  again  express  the  hope  that  you  will  appreciate  the  reasons  why  we 
are  unable  to  comply  with  your  request  and  reiterate  that  the  Department  of 
Defense  is  prepared  to  provide  the  committee  information  with  respect  to 
Executive  Branch  activities  in  Vietnam  for  any  portion  of  the  period  covered 
by  this  compendium. 
Sincerely, 

Melvin  R.  Laird. 


April  30,  1971. 
Hon.  Melvin  R.  Latrd, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  As  a  former  member  of  the  Legislative  Branch,  I  am 
sure  that  you  understand  the  need  for  Congress  to  have  access  to  reports, 
records,  and  other  information  in  the  possession  of  Executive  Branch  depart- 
ments and  agencies  to  enable  it  to  carry  out  its  Constitutional  responsibilities. 

President  Nixon,  as  did  Presidents  Kennedy  and  Johnson  before  him,  recog- 
nized the  importance  of  Congress's  right  to  obtain  such  information  to  the 
proper  working  of  our  system  of  checks  and  balances.  On  April  7,  1969,  he 
wrote  to  Congressman  John  E.  Moss,  Chairman  of  the  Foreign  Operations  and 
Government  Information  Subcommittee  of  the  House  Government  Operations 
Committee,  that  his  "...  Administration  was  dedicated  to  insuring  a  free  flow 
of  information  to  the  Congress  .'...,"  and  stated  that  the  doctrine  of  "executive 
privilege  "must  be  very  narrowly  construed"  and  "will  not  be  asserted  without 
specific  Presidential  approval."  I  enclose,  for  your  convenience,  a  copy  of  that 
letter  and  his  memorandum  which  spelled  out  the  procedural  steps  for  in- 
voking "executive  privilege." 

On  a  number  of  occasions  in  recent  years  the  Department  of  Defense  has 
refused  to  supply  the  Committee  on  Foreign  Relations  with  specific  reports  and 
other  information,  such  as  the  following : 

Item,  Date  of  Refusal  and  Reason 

Command  Control  Study  of  the  Gulf  of  Tonkin  Incident,  April  4,  1968,  March 
5,  1969,  January  16,  1971.  "Considered  to  be  a  privileged  Executive  document" — 
"inappropriate  to  disseminate  it  outside  the  Executive  Branch." 
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Five-Tear  Plan  for  the  Military  Assistance  Program,  June  26,  1969.  Re- 
garded as  a  "tentative  planning  document." 

History  of  U.S.  Decision  Making  Process  on  "Vietnam  Policy,  December  20, 
1969,  July  21,  1970.  ".  .  .  be  contrary  to  the  national  interest  to  disseminate  it 
more  widely." 

In  none  of  the  instances  where  the  Committee  has  been  denied  access  to 
reports  or  documents  has  the  doctrine  of  "executive  privilege"  been  formally 
invoked  through  the  procedures  outlined  by  President  Nixon.  The  growing 
practice  of  departments  and  agencies  to  refuse  to  provide  information  to  Con- 
gressional committees,  without  the  President  claiming  executive  privilege,  is  a 
dangerous  trend  which  erodes  the  authority  of  Congress  and  threatens  to 
exacerbate  further  relations  between  the  two  branches.  I  do  not  believe  that  a 
no-man's  land  concerning  Congress's  right  to  access  should  exist.  I,  therefore, 
respectfully  request  that  either  the  Committee  be  furnished  with  the  docu- 
ments listed  or  that  the  President  formally  invoke  "executive  privilege"  as 
authority  to  withhold  them. 

Another  facet  of  this  general  problem  relates  to  the  right  of  access  of  the 
General  Accounting  Office  to  records  and  information  from  departments  and 
agencies.  For  example,  last  year  the  Committee  asked  the  General  Accounting 
Office  to  make  a  detailed  study  of  the  use  of  excess  materials  in  the  Military 
Assistance  Program.  It  is  my  understanding  that  efforts  to  perform  the  study 
have  been  hampered  by  the  reluctance,  and  sometimes  refusal,  of  Department 
of  Defense  offices  in  Washington  and  overseas  to  give  the  GAO  access  to 
records  and  information  pertinent  to  the  study.  In  Greece,  for  example,  the 
GAO  sought  to  obtain  access  to  U.S.  force  objectives,  lists  of  Military  As- 
sistance Program  supported  units,  and  equipment  allowance  data,  all  of  which 
are  needed  to  comply  with  the  Committee's  request.  The  GAO  staff  was  ad- 
vised by  officials  of  the  Joint  United  States  Military  Aid  Group,  Greece,  that 
the  European  Command  had  prohibited  the  release  of  most  of  the  data  re- 
quested, and  that,  in  some  instances,  instructions  for  the  prohibition  came  from 
the  Office  of  the  Assistant  Secretary  of  Defense,  International  Security  Affairs. 
Furthermore,  I  was  advised  that  the  general  problem  of  GAO  access  to  De- 
partment of  Defense  records  and  information  has  worsened  in  the  past  year, 
especially  in  cases  where  the  GAO  has  been  on  assignments  requested  by  this 
Committee.  I  am  disturbed  by  the  fact  that  the  GAO's  review  efforts  have  been 
hampered  by  delays  and  refusals  by  officials  of  your  Department.  The  refusal 
of  departments  and  agencies  to  give  the  GAO  access  to  needed  information  is 
the  same  as  denying  that  information  to  the  Congress. 

I   would  appreciate  your  giving  the  Committee  your  views  on   the   access 
problem  in  general,  as  well  as  advising  me  if  executive  privilege  is  being  in- 
voked by  the  President  as  authority  to  withhold  the  documents  listed. 
Sincerely  yours, 

J.  W.  Fttlbright,  Chairman. 

[Set  II — GAO  Access  to  Department  of  Defense  Records] 

May  19,  1971- 
Hon.  J.  W.  Fulbright, 
Chairman,  Committee  on  Foreign  Relations, 
United  States  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Your  letter  of  April  30  requesting  Secretary  Laird's 
comments  concerning  GAO  access  to  Department  of  Defense  records  and 
executive  privilege  is  presently  receiving  detailed  consideration. 

We  will  be  in  further  touch  with  you  with  respect  to  this  matter  as  soon 
as  possible. 

Sincerely, 

Radt  A.  Johnson, 
Assistant  to  the  Secretary  for  Legislative  Affairs. 


May  21,  1969. 
Hon.  Melvin  R.  Laird, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary:  Sometime  ago  I  asked  the  General  Accounting  Office 
to  conduct  a  review  for  the  Committee  on  Foreign  Relations  of  the  training 
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of  foreign  military  personnel  under  the  military  assistance  program.  It  is  my 
understanding  that  GAO  personnel  have  not  been  given  access  to  certain  plan- 
ning information  and  other  documents  concerning  the  training  program.  I  hope 
that  you  will  look  into  this  matter  and  insure  that  the  GAO  investigators  are 
given  access  to  all  of  the  pertinent  information  necessary  to  comply  with  the 
Committee's  request. 
Sincerely  yours, 

J.  W.  Fulbright,  Chairman. 


The  Secret abt  of  Defense, 

Washington,  June  26,  1969. 
Hon.  J.  W.  Fulbbight, 

Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  have  your  letter  of  May  21  concerning  the  review 
being  conducted  at  your  request  by  the  General  Accounting  Office  of  the  train- 
ing of  foreign  military  personnel  under  the  Military  Assistance  Program  and 
the  delay  in  granting  access  to  GAO  personnel  to  certain  planning  information 
and  other  documents  concerning  the  training  program. 

I  understand  that  GAO  representatives  have  requested  copies  of  documents 
relating  to  the  training  program  as  follows : 

1.  "the  formal  Five  Year  Plan  for  the  Military  Assistance  Program,  the 
input  of  the  Military  Advisory  Groups  to  the  program  and  information  con- 
cerning changes  made  in  the  program  as  a  result  of  the  reviews  of  the  Unified 
Commands,  the  military  services  and  the  component  elements  of  the  Office  of 
the  Assistant  Secretary  of  Defense,  International  Affairs." 

2.  Performance  Evaluation  Group  (PEG)  reports  on  Korea  and  possibly 
other  countries ; 

3.  A  copy  of  a  report  prepared  by  your  staff  at  the  request  of  the  Honorable 
Ralph  Earle,  Assistant  Secretary  of  Defense,  concerning  the  status  of  foreign 
military  training  systems." 

I  understand  that  the  Military  Assistance  Program  for  the  current  fiscal 
year — 1970 — was  made  available  to  the  GAO  prior  to  receipt  of  your  letter.  In- 
formation concerning  the  current  fiscal  year  program  is  available,  as  in  the 
past,  to  the  GAO  after  the  President  submits  his  budget  to  the  Congress. 

With  respect  to  copies  of  the  entire  Five  Year  MAP  plan  (1970-1974),  I 
understand  that  in  the  past  copies  have  not  been  made  available  to  the  GAO, 
or  to  the  Chairman,  Commitee  on  Foreign  Affairs,  House  of  Representatives. 
I  also  understand  that  the  reason  the  entire  Five  Year  Plan  was  not  made 
available  is  because  it  is  regarded  as  a  staff  study,  on  entirely  tentative  plan- 
ning document  at  the  staff  level,  which  provides  in  a  uniform  format  certain 
outside  limits  to  be  used  by  MAAG's  and  the  Unified  Commands  in  the  develop- 
ment of  a  preliminary  annual  program.  It  is  published  as  a  basis  for  "further 
planning  only."  (A  detailed  description  of  the  Plan  is  attached.)  The  pre- 
liminary annual  program  is  usually  extensively  adjusted  when  the  President 
makes  his  decision  as  to  the  size  of  his  budget  submission.  It  has  been  con- 
sidered that  the  Congressional  presentation  is  the  official  Executive  Branch 
position  of  MAP  requirements  for  the  current  fiscal  year  which  should  be 
defended  and  judged  on  its  merits. 

The  release  outside  the  Executive  Branch  of  all  tentative  planning  docu- 
ments involving  the  next  five  years  on  a  program  such  as  the  Military  As- 
sistance Program,  which  is  particularly  subject  to  change  as  world  conditions 
and  political  considerations  may  dictate,  could  be  misleading  and  subject  to 
debate  outside  the  Executive  Branch  long  prior  to  the  time  when  the  Executive 
Branch  finalized  its  recommendations  to  the  President  for  the  next  fiscal  year. 
I  seriously  doubt  that  the  release  of  the  entire  Five  Year  Plan  would  be  in  the 
public  interest.  However,  since  the  Committee  is  particularly  interested  in  the 
training  program,  and  in  order  to  fully  cooperate  with  the  Committee,  I  would 
be  happy  to  have  responsible  officials  give  a  detailed  briefing  on  the  Five  Year 
Plan,  as  it  relates  to  training,  to  any  person  or  persons  designated  by  you. 

With  respect  to  the  request  for  the  reports  concerning  the  status  of  foreign 
military  training  systems,  some  of  these  contain  opinions  and  recommendations 
by  certain  Military  Assistance  Advisory  Groups,  the  release  of  which  outside 
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the  Executive  Branch  could  risk  adverse  reactions  from  some  of  the  govern- 
ments concerned  and  tend  to  inhibit  the  value  of  future  reports.  We  are,  how- 
ever, preparing  copies  of  the  factual  material  in  these  reports  without  state- 
ments of  opinions  and  these  will  be  made  available  to  the  GAO  representatives. 
The  Performance  Evaluation  Group  Report  on  Korea  is  not  available  at  the 
present  time.  However,  we  will  try  to  obtain  a  copy  of  this  and  communicate 
with  you  further. 

Sincerely, 

(Signed)     Mel  Laibd. 

The  Secretary  of  Defense, 
Washington,  November  21,  1969. 
Hon.  J.  W.  Fulbright, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  letter  of  21  May  1969 
regarding  GAO  access  to  documents  concerning  the  MAP  training  program. 

My  earlier  response  of  26  June  indicated  that  we  would  communicate  further 
with  you  regarding  GAO  access  to  the  CINCPAC  Performance  Evaluation 
Group  Reports  which  are  internal  inspection  reports  of  the  Pacific  Command. 
I  am  pleased  to  inform  you  that  our  review  of  this  matter  has  been  concluded 
and  that  CINCPAC  will  furnish  briefings  on  the  salient  training  facts  con- 
tained in  these  reports  at  GAO  request. 

I  trust  that  this  action  will  facilitate  completion  of  the  GAO  review  under- 
taken at  your  request. 
Sincerely, 

Melvin  R.  Laird. 


U.S.  Senate  Committee  on  Foreign  Relations, 

February  25,  1971. 
Hon.  Elmer  B.  Staats, 
Comptroller  General  of  the  United  States, 
Washington,  D.C. 

Dear  Mr.  Staats  :  The  Committee  has  received  the  General  Accounting 
Office's  report  of  its  investigation  of  the  military  assistance  training  program. 
As  usual,  the  report  is  very  thorough  and  informative  and  I  know  that  it  will 
be  of  much  help  to  the  Committee  during  its  work  on  military  aid  legislation. 

I  was  especially  interested  in  the  discussion  in  the  report  concerning  the 
problems  encountered  by  the  GAO  in  obtaining  access  to  Department  of  Defense 
materials.  The  authors  of  the  report  stated :  "We  believe  that  this  access  to 
records  problem  involves  a  matter  that  critically  affects  our  future  ability  to 
conduct  on  behalf  of  the  Congress  thorough  and  complete  review  of  the  MAP." 
This  problem  is,  however,  not  limited  to  the  military  aid  program  but  is  ap- 
plicable to  all  Federal  programs.  As  you  know,  the  Committee  in  recent  years 
has  been  denied  access  to  many  documents  and  other  materials  by  the  Executive 
Branch,  such  as  the  Five  Year  Plan  for  the  military  assistance  program  which 
would  enable  it  to  appraise  the  long-range  policy  underlying  annual  military 
aid  requests.  The  Committee  and  the  Congress  cannot  do  an  effective  job  of 
carrying  out  its  oversight  responsibilities  or  of  evaluating  Executive  Branch 
performance  in  general  as  long  as  this  situation  exists. 

As  the  investigative  arm  of  the  Congress,  the  General  Accounting  Office  can 
play  a  very  important  role  in  finding  a  solution  to  the  access  problem  by 
studying  the  problem  in  greater  depth  and  by  recommending  possible  legisla- 
tive remedies.  I  would  appreciate  it  if  the  General  Accounting  Office  would 
make  a  thorough  analysis  of  this  matter,  including  compilation  of  a  summary 
of  all  significant  instances  when  the  GAO  has  been  denied  access  to  Executive 
Branch  records  or  materials  during  recent  years.  I  would  also  like  to  have  the 
GAO  submit  to  the  Committee  its  recommendations  for  legislation  to  insure 
that  the  Congress  cannot  be  denied  access  to  Executive  Branch  documents 
unless  the  President  exercises  his  right  of  Executive  Privilege. 
Sincerely  yours, 

J.  W.  Fulbright,  Chairman. 
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[For  Release  A.M.  Sunday,  February  28,  1971] 

U.S.  Senate  Committee  on  Foreign  Relations 

Senator  J.  W.  Fulbright,  Chairman  of  the  Senate  Committee  on  Foreign  Re- 
lations, released  today  a  General  Accounting  Office  report  on  the  military  as- 
sistance training  program  which  was  prepared  at  the  Committee's  request. 

The  General  Accounting  Office  found  that  over  $92  million  was  spent  on  the 
training  of  foreign  military  personnel  in  the  1970  fiscal  year,  compared  with  a 
total  of  $46  million  allocated  to  government  programs  for  training  or  study  by 
foreign  civilians. 

Some  other  GAO  findings  were: 

There  are  no  established  criteria  or  systems  to  measure  the  effectiveness 
of  training  programs. 

No  efforts  were  made  to  correlate  military  and  civilian  training  pro- 
grams. 

Improvements  are  needed  in  management  of  the  program. 
Some  training  was  unnecessary  or  not  of  a  high  priority. 
Men  were  trained  for  equipment  or  aircraft  not  on  hand. 
Senator  Fulbright  noted  that  many  of  the  findings  were  the  same  as  those 
disclosed  in  previous  GAO  investigations  of  the  military   assistance  training 
program.  "Apparently,"  he  said,  "the  Defense  Department  ignored  the  results 
of  the  GAO  investigations  of  1961  to  1963." 

The  General  Accounting  Office  was  unable  to  comply  fully  with  the  Com- 
mittee's request  for  information  because  the  Department  of  Defense  did  not 
allow  GAO  investigators  access  to  many  pertinent  records  and  reports.  In 
discussing  the  access  problem  the  report  stated : 

"During  our  review  of  the  training  program  on  behalf  of  the  Senate 
Foreign  Relations  Committee,  representatives  of  the  Departments  of  De- 
fense and  State  have  withheld  or  delayed  the  release  of  MAP  reports  and 
records  essential  to  a  full  and  complete  review  and  evaluation  of  this  pro- 
gram which  is  financed  by  considerable  appropriated  funds.  The  access-to- 
records  problems  experienced  by  our  staffs  during  this  review  are  a  con- 
tinuation of  similar  problems  the  GAO  has  encountered  over  the  years  in 
reviewing  DOD  programs,  particularly  evaluations  of  military  assistance 
programs." 

"We  believe  that  this  access-to-records  problem  involves  a  matter  that 

critically  affects  our  future  ability  to  conduct  on  behalf  of  the  Congress 

thorough  and  complete  reviews  of  the  MAP.  In  order  for  GAO  to  carry 

out  its  legal  authority  to  make  independent  reviews  of  MAP,  it  must  have 

access  to  and  make  appropriate  review  and  analysis  of  all  DOD  reports 

and  records  which  evidence  the  expenditure  of  appropriated  funds." 

Senator  Fulbright,  in  commenting  on  the  issue,  said :  "There  is  a  significant 

lesson  here  which  goes  to  the  heart  of  what  is  wrong  with  relations  between 

the  Legislative  and  the  Executive  Branches  today.  Slamming  the  door  in  the 

face  of  GAO  investigators  is  the  same  as  slamming  it  in  the  face  of  Congress. 

But  the  refusal  of  an  Executive  Branch  agency  to  cooperate  with  the  Foreign 

Relations  Committee  is  nothing  new.    It   has  become   routine.   This   arrogant 

attitude  illustrates  the  vast  growth  of  Presidential  power  at  the  expense  of 

Congress.  Congress  has  the  authority  to  correct  the  balance  of  power  if  it  will 

only  act.  I  hope  that  this  session  it  will  enact  legislation  dealing  with  the  access 

and  other  fundamental  problems  of  Legislative-Executive  relations." 

Senator  Fulbright  also  released  a  letter  he  sent  to  the  Comptroller  General  of 
the  United  States  asking  for  further  study  of  the  problem  and  recommendations 
for  legislative  remedies. 


February  26,  1971. 
Hon.  Melvin  R  Laird, 
Secretary  of  Defense, 
Washington,  B.C. 

Dear  Mr.  Secretary:  I  refer  to  my  letter  of  May  21,  1969,  and  your  reply  of 
June  26,  1969,  concerning  the  General  Accounting  Office's  request,  on  the  Com- 
mittee's behalf,  for  access  to  the  Five  Year  Plan  for  the  military  assistance 
program.  You  stated  that  "the  reason  the  entire  Five  Year  Plan  was  not  made 
available  is  because  it  is  regarded  as  a  staff  study,  an  entirely  tentative  plan- 
ning document  at  the  staff  level  which  provides  in  a  uniform  format  certain 
outside  limits  to  be  used  by  MAAG's  and  the  Unified  Commands  in  the  develop- 
ment of  a  preliminary  annual  program." 
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As  you  know,  Section  252(a)  (i)  (A)  of  the  Legislative  Reorganization  Act 
of  1970  requires  that  each  report  of  a  Senate  committee  include  "An  estimate, 
made  by  such  committee,  of  the  cost  which  would  be  incurred  in  carrying  out 
such  bill  or  joint  resolution  in  the  fiscal  year  in  which  it  is  reported  and  in 
each  of  the  five  fiscal  years  following  such  fiscal  year  .  .  ."  In  view  of  this 
requirement,  it  is  necessary  that  the  Committee  be  provided  with  a  copy  of  the 
Five  Year  Plan  and  similar  long-range  planning  materials  relating  to  the 
military  assistance  program.  It  will  be  impossible  for  the  Committee  to  arrive 
at  realistic  estimates  of  the  long-range  cost  of  the  military  aid  program  unless 
it  has  access  to  these  materials. 

I  ask  that  the  Committee  be  supplied  with  a  copy  of  the  Five  Year  Plan  and 
a  listing  of  all  other  planning  materials  which  would  be  helpful  to  the  Com- 
mittee in  evaluating  long-range  cost  estimates  of  the  military  assistance  and 
sales  programs. 

Sincerely  yours, 

J.  W.  Fulbeight,  Chairman. 

[Set  III — Five  Year  Plan  for  Military  Assistance  Program] 

Office  of  the  Secretary  of  Defense, 

Washington,  D.C.,  March  10,  1971. 
Hon.  J.  W.  FtJLBRIGHT, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Secretary  Laird  has  asked  that  I  acknowledge  your 
letter  of  February  26  requesting  that  the  Senate  Foreign  Relations  Committee 
be  provided  a  copy  of  the  Five  Year  Plan  and  similar  long-range  planning 
materials  relating  to  the  military  assistance  program. 

Your  request  is  receiving  careful  consideration  and  we  will  be  in  further 
touch  with  you  as  soon  as  possible. 
Sincerely, 

Richard  G.  Capen,  Jr., 
Assistant  to  the  Secretary  for  Legislative  Affairs. 


July  12,  1971. 
Hon.  Melvin  R.  Laird. 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  As  you  know,  the  Committee  on  Foreign  Relations  has 
on  several  occasions  requested  that  your  Department  furnish  it  with  a  copy 
of  the  Five  Year  Plan  for  the  Military  Assistance  Program. 

I  enclose  for  your  information  a  copy  of  my  letter  to  you  of  February  26, 
1971  concerning  the  need  for  the  document  in  order  to  comply  with  the  re- 
quirements of  the  Legislative  Reorganization  Act  of  1970.  That  letter  was 
acknowledged  on  March  10.  After  receiving  no  further  response  I  wrote  to  you 
again  on  April  30,  asking  either  that  a  formal  claim  of  executive  privilege  be 
invoked  as  the  reason  for  refusing  to  furnish  the  Committee  with  the  Plan,  the 
History  of  the  Decision  Making  Process  on  Vietnam  Policy,  and  the  Command 
and  Control  Study  or  that  the  documents  be  provided  to  the  Committee.  After 
recent  disclosures  in  the  press,  the  History  and  the  Command  and  Control 
Study  documents  have  now  been  made  available  to  the  Committee.  But  there 
has  been  no  response  to  the  Committee's  request  for  the  Five  Year  Plan  for 
the  Military  Assistance  Program. 

As  you  may  know,  the  Committee  has  not  yet  begun  its  mark-up  of  foreign 
aid  legislation.  The  information  contained  in  the  Five  Year  Plan  will  be  of 
assistance  to  the  Committee  in  evaluating  the  Administration's  request  for 
military  aid  and  I  believe  that  this  issue  shou'd  be  resolved  before  the  Com- 
mittee begins  its  mark-up  of  foreign  aid  legislation.  I  would  appreciate  an 
early  reply  stating  whether  the  document  will  be  made  available  or  a  claim  of 
executive  privilege  made. 
Sincerely  yours, 

J.  W.  Fulbright,  Chairman. 

Enclosure. 
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July  28,  1971. 
Hon.  Melvin  R.  Laibd, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mb.  Secretary:  As  you  know,  on  the  Committee's  behalf,  I  have  asked 
the  Department  of  Defense  on  several  occasions  for  a  copy  of  the  Five  Year 
Plan  for  the  Military  Assistance  Program  to  assist  the  Committee  in  con- 
sidering foreign  aid  legislation  and  in  overseeing  the  military  aid  program. 
On  April  30,  1971  and  July  12,  1971,  following  the  Department's  earlier  refusal 
to  furnish  it,  I  wrote  to  you  and  asked  that  either  the  document  be  furnished 
or  that  the  President  formally  invoke  executive  privilege  as  a  reason  to  with- 
hold it.  There  has  been  no  substantive  reply  to  either  letter. 

I  had  hoped  that,  in  the  interests  of  better  relations  between  the  Congress 
and  the  Executive  Branch,  your  Department  would  be  more  cooperative  and 
not  force  the  Committee  to  use  the  authority  of  Section  634(c)  of  the  Foreign 
Assistance  Act  of  1961.  Under  the  circumstances,  you  have  left  the  Committee 
with  no  alternative.  As  you  know,  this  section  provides  that  foreign  assistance 
funds  shall  be  cut  off  for  any  activity  thirty-five  days  after  the  Committee 
requests  a  document  relating  to  the  foreign  assistance  program  unless  either 
the  document  has  been  provided,  as  requested,  or  the  President  certifies  that 
he  has  forbidden  that  it  be  furnished  and  gives  his  reasons  for  refusing  to  do 
so.  The  section  is  quoted  below  for  ready  reference : 

"(c)   None  of  the  funds  made  available  pursuant  to  the  provisions  of 
this  Act  shall  be  used  to  carry  out  any  provision  of  this  Act  in  any  coun- 
try or  with  respect  to  any  project  or  activity,  after  the  expiration  of  the 
thirty-five-day  period   which  begins  on  the  date   the   General  Accounting 
Office  or  any  committee  of  the  Congress  charged  with  considering  legisla- 
tion, appropriations  or  expenditures  under  this  Act,  has  delivered  to  the 
office  of  the  head  of  any  agency  carrying  out  such  provision,  a  written  re- 
quest that  it  be  furnished  any  document,  paper,  communication,  audit,  re- 
view, finding,  recommendation,  report,  or  other  material  in  its  custody  or 
control  relating  to  the  administration  of  such  provision  in  such  country  or 
with  respect  to  such  project  or  activity,  unless  and  until  there  has  been 
furnished  to  the  General  Accounting  Office,  or  to  such  committee,  as  the 
case  may  be,  (1)  the  document,  paper,  communication,  audit,  review,  find- 
ing,  recommendation,    report,   or   other   material   so   requested,    or    (2)    a 
certification  by  the  President  that  he  has  forbidden  the  furnishing  thereof 
pursuant  to  request  and  his  reason  for  so  doing." 
Today  the  Committee  on  Foreign  Relations  voted  to  invoke  this  authority. 
Pursuant  to  that  provision,  this  letter  is  to  request  formally  that  you  furnish 
the  Committee  with  the  current  Five  Year  Plan  for  the  Military  Assistance 
Program  for  all  countries.  In  view  of  the  fact  that  the  document  requested  in- 
volves all  countries  receiving  military  aid,  the  Committee  is  of  the  view  that 
under  this  provision  funds  for  the  entire  military  assistance  program  shall  be 
suspended  thirty-five  days  from  this  date  until  one  of  the  conditions  specified 
is  met.  The  Committee  has  decided  to  defer  further  action  on  foreign  aid  legis- 
lation until  this  matter  has  been  resolved. 
Sincerely  yours, 

J.  W.  Fulbright,  Chairman. 

The  White  House, 
Washington,  August  SO,  1971. 

Memorandum  for  the  Secretary  of  State,  the  Secretary  of  Defense 

It  has  been  brought  to  my  attention  that  the  Senate  Foreign  Relations  Com- 
mittee has  requested  various  internal  working  papers,  and  planning  data  of 
the  Executive  Branch  relating  to  the  Military  Assistance  Program. 

As  you  know,  the  policy  of  this  Administration,  as  directed  in  my  memoran- 
dum for  the  Heads  of  Executive  Departments  and  Agencies,  dated  March  24, 
1969,  is  to  comply  to  the  fullest  extent  possible  with  Congressional  requests  for 
information.  In  pursuance  of  this  policy,  the  Executive  Departments  and 
Agencies  have  provided  to  the  Congress  an  unprecedented  volume  of  informa- 
tion. In  addition.  Administration  witnesses  have  appeared  almost  continuously 
before  appropriate  Committees  of  the  Congress  to  present  pertinent  facts  and 
information  to  satisfy  Congressional  needs  in  its  oversight  function  and  to 
present  the  views  of  the  Administration  on  proposed  legislation. 
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The  precedents  on  separation  of  powers  established  by  my  predecessors  from 
first  to  last  clearly  demonstrate,  however,  that  the  President  has  the  responsi- 
bility not  to  make  available  any  information  and  material  which  would  impair 
the  orderly  function  of  the  Executive  Branch  of  the  Government,  since  to  do 
so  would  not  be  in  the  public  interest.  As  indicated  in  my  memorandum  of 
March  24,  1969,  this  Administration  will  invoke  Executive  Privilege  to  with- 
hold information  only  in  the  most  compelling  circumstances  and  only  after  a 
rigorous  inquiry  into  the  actual  need  for  its  exercise.  I  have  accordingly  con- 
ducted such  an  inquiry  with  regard  to  the  Congressional  requests  brought  to 
my  attention  in  this  instance. 

The  Senate  Foreign  Relations  Committee  has  requested  "direct  access  to  the 
Executive  Branch's  basic  planning  data  on  Military  Assistance"  for  future 
years  and  the  several  internal  staff  papers  containing  such  data.  The  basic 
planning  data  and  the  various  internal  staff  papers  requested  by  the  Senate 
Foreign  Relations  Committee  do  not,  insofar  as  they  deal  with  future  years, 
reflect  any  approved  program  of  this  Administration,  for  no  approved  program 
for  Military  Assistance  beyond  the  current  fiscal  year  exists.  Furthermore,  the 
basic  planning  data  requested  reflect  only  tentative  intermediate  staff  level 
thinking,  which  is  but  one  step  in  the  process  of  preparing  recommendations  to 
the  Department  Heads,  and  thereafter  to  me,  for  one-year  programs  to  be  ap- 
proved for  the  ensuing  budget  year. 

I  am  concerned,  as  have  been  my  predecessors,  that  unless  privacy  of  pre- 
liminary exchange  of  views  between  personnel  of  the  Executive  Branch  can  be 
maintained,  the  full  frank  and  healthy  expression  of  opinion  which  is  essential 
for  the  successful  administration  of  Government  would  be  muted. 

I  have  determined,  therefore,  that  it  would  not  be  in  the  public  interest  to 
provide  to  the  Congress  the  basic  planning  data  on  military  assistance  as  re- 
quested by  the  Chairman  of  the  Senate  Foreign  Relations  Committee  in  his 
letters  of  July  28  and  August  6,  1971,  to  the  Secretary  of  Defense. 

I,  therefore,  direct  you  not  to  make  available  to  the  Congress  any  internal 
working  documents  which  would  disclose  tentative  planning  data  on  future 
years  of  the  military  assistance  program  which  are  not  approved  Executive 
Branch  positions. 

I  have  noted  that  you  and  your  respective  Departments  have  provided  much 
information  and  have  offered  to  provide  additional  information  including 
planning  material  and  factors  relating  to  the  military  assistance  program  to 
the  Senate  Foreign  Relations  Committee.  These  planning  materials  and  factors 
will  enable  the  Congress  to  consider  current  year  approved  programs  in  light 
of  considerations  bearing  on  the  future  which  can  now  be  foreseen.  In  ac- 
cordance with  my  general  policy  to  provide  the  fullest  possible  information  to 
the  Congress,  I  will  expect  you  and  the  Secretaries  of  other  Executive  Depart- 
ments to  continue  to  make  available  to  that  Committee  all  information  relating 
to  the  military  assistance  program  not  inconsistent  with  this  letter. 

Richard  Nixon. 
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January  27,  1971. 
Hon.  Melvin  R.  Laibd, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  As  you  know,  at  the  request  of  the  Committee  on 
Foreign  Relations  the  Department  of  Defense  has,  for  some  time,  been  supply- 
ing it  with  monthly  statistical  data  relating  to  the  situation  in  Vietnam.  This 
information  has  proved  to  be  extremely  valuable  in  following  developments 
there. 

The  Committee  is  finding  it  increasingly  difficult  to  keep  abreast  of  the  rapid 
developments  in  Cambodia,  Laos,  and  North  Vietnam,  and  I  believe  that  a 
monthly  report  containing  data  relating  to  those  countries  would  be  helpful. 
The  Committee  would,  therefore,  appreciate  the  Department's  cooperation  in 
supplying,  on  a  monthly  basis,  the  information  requested  on  the  enclosed  list. 

I,  of  course,  have  no  objection  to  your  making  this  information  available  to 
other  interested  congressional  committees,  as  was  done  in  the  case  of  the 
Vietnam  reports. 

Sincerely  yours, 

J.  W.  Fulbright,  Chairman. 
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Assistant  Secretaby  of  Defense, 

Washington,  D.C.,  April  10,  1971. 
Hon.  J.  W.  Fulbright, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Secretary  Laird  has  asked  me  to  respond  to  your  letter 
of  27  January  in  which  you  requested  that  the  Senate  Committee  on  Foreign 
Relations  be  furnished,  on  a  continuing  basis,  a  detailed  monthly  report  on 
military  operations  in  Southeast  Asia. 

I  regret  that  we  are  unable  to  comply  with  your  request  in  this  instance. 
Deputy  Secretary  Packard's  letter  to  Senator  Symington  of  11  June  1970,  a  copy 
of  which  Senator  Symington  forwarded  to  you,  pointed  out  that  it  would  not 
be  at  all  appropriate  to  discuss  or  disclose  outside  the  Executive  Branch  highly 
sensitive  information  on  military  combat  operations  of  the  kind  which  your 
questions  would  elicit  if  answers  were  to  be  provided. 
Sincerely, 

G.  Warren  Nutter. 


The  Deputy  Secretary  of  Defense, 

Washington,  D.C,  June  11,  1970. 
Honorable  Stuart  Symington, 
Chairman,  Subcommittee  on  U.S.  Security  Agreements 

and  Commitments  Abroad, 
Senate  Committee  on  Foreign  Affairs, 
Washington,  D.C. 

Dear  Senator  Symington  :  I  understand  that  when  Generals  Burchinal  and 
Polk  appeared  as  witnesses  before  your  Subcommittee  in  late  May,  they  were 
requested  to  make  available  to  the  Subcommittee  copies  of  written  instructions 
they  had  received  both  in  connection  with  the  European  trip  of  staff  members 
Pincus  and  Paul  and  with  reference  to  their  testimony  before  your  Subcom- 
mittee. 

1  am  sure  you  will  appreciate  that  those  instructions,  by  definition,  were 
documents  intended  solely  for  internal  use  within  the  Department  of  Defense 
and  I  would  hope  that  you  would  agree  with  me  that  such  documents  should 
not  be  distributed  outside  the  Executive  Branch. 

From  your  personal  experience  as  a  former  Secretary  of  the  Air  Force,  you 
are  well  acquainted  with  the  fact  that,  on  the  basis  of  custom,  tradition,  usage 
and  precedent,  the  Legislative  and  Executive  Branches  have  come  to  accept  and 
recognize  that  there  are  certain  matters  which,  for  varying  reasons,  are  not 
normally  discussed  outside  the  Executive  Branch.  The  instructions  in  question 
contained  topics  meeting  that  general  description  for  the  most  part  and  in- 
cluded such  items  as  military  contingency  plans.  National  Security  Council 
documents,  Inspector-General  Reports  of  Investigations,  matters  still  in  the 
planning,  proposal  stage  upon  which  no  decision  has  been  reached,  operational 
procedures  and  methods  involving  the  risk  of  life  or  safety  of  military  person- 
nel, and  so  forth. 

Early  in  the  Subcommittee  hearings,  a  misunderstanding  apparently  devel- 
oped in  connection  with  the  handling  or  manner  of  treatment  of  information 
on  nuclear  weapons,  a  misunderstanding  which,  as  I  understand  it,  has  been 
resolved  by  the  briefing  given  to  the  Senate  Committee  on  Foreign  Relations 
on  27  May  1970. 

These  categories  of  information  are  those  which  have  become  widely  ac- 
cepted and  generally  recognized  as  topics  which  in  the  national  interest,  should 
be  strictly  limited  in  either  dissemination  or  discussion.  Be  assured  that  any 
prohibitilons  against  discussing  such  topics  apply  to  all  testimony  and  were 
not.  of  course,  restrictive  solely  to  witnesses  appearing  before  your  Subcom- 
mittee. 

Secertary  Laird  asked  me  to  convey  his  apology  for  the  delay  in  responding 
to  your  request,  a  delay  which  was  occasioned  by  the  urgency  of  preparing  for 
his  trip  to  Europe. 

I  trust  that  you  will  find  this  responsive  to  your  Subcommittee's  interest  in 
this  matter. 

Sincerely, 

David  Packard. 
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EXECUTIVE  PRIVILEGE  V. 
CONGRESSIONAL  INQUIRY 

Raoul  Berger* 

PART  I 

For  more  than  a  century  Congress  and  the  President  have  been 
stubbornly  engaged  in  a  boundary  dispute  bottomed  on  irreconcil- 
able claims  to  constitutional  power.  Pitted  against  a  claimed  absolute 
executive  discretion  to  withhold  information  is  a  claimed  plenary 
congressional  power  to  demand  it.  Although  boundary  disputants 
are  notoriously  unwilling  to  relinquish  their  claims  it  is  yet  remark- 
able that  the  issue  has  never  been  submitted  to  the  courts,  for  ours 
is  a  land,  as  de  Tocqueville  early  observed,  where  "scarcely  any 
political  question  arises  .  .  .  that  is  not  resolved,  sooner  or  later,  into 
a  judicial  question."1 

The  preference  of  the  disputants  for  the  recurrent  skirmishing 
of  a  Cold  War,  some  suggest,  may  be  attributable  to  uncertainty 
as  to  their  respective  rights,  or  to  an  expression  of  the  American 
genius  for  political  compromise,  an  outgrowth  of  the  "system  of 
checks  and  balances."2  There  is  little  if  any  historical  warrant,  I 
propose  to  show,  for  the  notion  that  executive  privilege  was  ever 
intended  to  be  among  the  checks  on  the  legislative  power  of  inquiry. 
And  in  evaluating  the  "compromise,"  one  should  consider  not  only 
the  historical  validity  of  the  respective  positions  but  also  the  cost 
of  the  dispute  in  terms  of  impaired  governmental  efficiency.  As  one 
watches  the  legislative  process  grind  to  a  halt  for  long-drawn 
bickering  about  the  congressional  right  to  often  innocuous  informa- 
tion, one  is  led  to  ask  with  Senator  Neely  whether  the  time  has 
not  come  to  submit  the  "intolerably  prolonged  controversy"  to  the 
courts.3 


*  Visiting  Professor,  University  of  California  Law  School,  Berkeley;  former 
General  Counsel  to  the  Alien  Property  Custodian;  former  Chairman,  Section  of 
Administrative  Law,  ABA.  The  related  question  of  what  information  the  public, 
as  distinguished  from  the  Congress,  is  entitled  to  obtain,  is  not  discussed  in  this 
article.  The  writer  is  indebted  to  Dean  Edward  L.  Barrett  and  Professor  Albert 
Ehrenzweig  for  criticism. 

The  volume  of  citations  makes  it  necessary  to  employ  abbreviations  for  frequently 
cited  authorities.  See  Appendix  for  key. 

1  1  De  Tocqueville  280.  See  also  Frankfurter,  Chief  Justices  I  Have  Known, 
39  Va.  L.  Rev.  883,  895  (1953)  ("By  the  very  nature  of  our  Constitution,  practically 
every  political  question  eventually,  with  us,  turns  into  a  judicial  question"). 

2  Bishop  477,  491;  Kramer  &  Marcuse  916;  Younger  784. 

8  Kramer   &   Marcuse   867.    Republican   Senator   Carlson   agreed   with    Senator 

1044 
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Each  generation  tends  to  read  history  in  the  focus  of  its  own 
preoccupations;  each  thinks  that  it  enjoys  a  special  vantage  point. 
So  it  is  that  a  contemporary  reevaluation  of  the  historic  controversy 
must  be  colored  by  two  important  events  of  our  time.  The  first  of 
these  was  an  elaborate  memorandum  delivered  to  the  Senate  by 
Attorney  General  Rogers  during  the  Eisenhower  Administration, 
pressing  the  claim  of  "executive  privilege"  to  its  utmost  extreme: 
" 'uncontrolled  discretion"  to  withhold.4  And  the  reduction  of  that 
claim  to  practice,  happily  illustrated  by  a  "casebook"  of  examples 
for  the  1954-1957  period,  facilitates  an  evaluation  of  the  practical 
consequences  which  flowed  from  the  exercise  of  such  discretion.5 
The  second  event  was  the  Draconian  edict  issued  by  President 
Kennedy  to  the  executive  branch  whereby,  but  for  one  instance,  he 
cut  off  all  resort  to  executive  privilege.0  His  action  may  once  and 
for  all  have  exorcised  a  ghost:  the  idea  that  free  congressional 
inspection  of  executive  documents  would  cause  the  executive  branch 
to  "disappear  from  our  polity,  leaving  in  its  place  another  unfortu- 
nate example  of  government  by  legislature."7  For  executive  towers 
have  not  toppled,  nor  have  prophecies  of  doom  been  realized. 

Neely.  Ibid.  In  1956  a  Senate  Committee  recommended  that  "steps  be  taken  by  the 
several  committees  to  provide  a  test  in  the  courts  to  determine  the  respective  powers 
of  Congress  and  the  executive  agencies."  Id.  at  877. 

For  similar  subsequent  utterances,  see  Gov't  Info.  Memo.  48. 

4  Att'y  Gen.  Memo. 

B  Kramer  &  Marcuse.  And  "this  discussion,  lengthy  as  it  may  appear,  does  not 
and  cannot  possibly,  include  all  the  incidents  which  occurred  from  1953  to  1960." 
Id.  at  898.  Although  the  article  professes  to  cover  the  years  1953-1960,  id.  at  624, 
the  vast  bulk  of  it  is  devoted  to  the  years  1954-1957,  being  largely  based  on  agency 
replies  to  congressional  requests  for  a  compilation  of  refusals.  Id.  at  628.  The  authors 
list  one  refusal  in  1958,  id.'&t  877;  two  in  1959,  id.  at  849-52;  and  the  U-2  incident 
in  1960,  id.  at  891.  One  may  conjecture  that  the  years  1957-1960  would  yield 
as  rich  a  harvest  as  the  1954-1957  period. 

6  Gov't  Info.  Memo.  43.  See  also  note  548  infra. 

I  would  not  suggest  that  President  Kennedy's  retreat  from  the  broad  with- 
holdings of  the  Eisenhower  period  reflects  a  peculiar  Democratic  tenderness  for 
congressional  sensibilities,  for  Democratic  Presidents  Cleveland,  Franklin  D.  Roosevelt 
and  Truman  too  have  withheld  information  from  Congress.  Att'y  Gen.  Memo.  14-16, 
23-30.  President  Kennedy's  drastic  curtailment  of  claims  of  executive  privilege 
is  possibly  attributable  to  his  first  hand  familiarity  as  a  member  of  both  houses 
with  congressional  inquiries,  and  to  Attorney  General  Robert  Kennedy's  earlier 
frustrations  as  chief  counsel  to  a  Senate  investigating  committee.  Kramer  &  Marcuse 
831.  Assistant  Attorney  General  Norbert  A.  Schlei,  testifying  before  a  Senate  Sub- 
committee on  Oct.  31,  1963,  said  that:  "The  Attorney  General  [Kennedy],  in  part 
as  a  result  of  his  experience  here  on  Capitol  Hill,  has  an  intense  and  abiding  interest 
in  the  matter  of  public  access  to  official  information."  Moss  Hearings  195. 

Similarly,  the  frequent  references  herein  to  practices  during  the  Eisenhower 
Administration  are  without  political  motivation  but  are  based  instead  on  the  fact 
that  it  was  his  Attorney  General  who  first  advanced  a  claim  to  "uncontrolled 
discretion"  and  the  fact  that  the  Kramer  and  Marcuse  "casebook"  massively 
illustrates  the  practices  during  the  1954-1957  period,  thereby  facilitating  consideration 
of  how  the  claim  operated  in  practice. 

7  Kramer  &  Marcuse  906;  Younger  771.  Bishop  486,  opined  that  whereas  the 
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As  might  be  expected,  the  sharpened  executive-legislative  con- 
flict which  characterized  the  Eisenhower  era  produced  a  flood  of 
commentary,  ranging  through  Aristotle  and  Montesquieu  to  Pres- 
ident Truman,  from  the  implications  of  the  separation  of  powers 
and  our  democratic  system  to  practicalities  of  government.8  Adher- 
ents of  executive  privilege  have  argued  chiefly  from  the  separation 
of  powers,9  apparently  viewing  it  as  a  self-defining  concept  on 
which  one  may  confidently  erect  a  logical  system.  They  have  largely 
disregarded  parliamentary  and  colonial  history  prior  to  the  adoption 
of  the  Constitution,  without  which  "the  language  of  the  Constitution 
cannot  be  interpreted  safely."10  For  the  threshold  question  is: 
What  does  the  separation  of  powers  separate?  What  were  the 
attributes  and  powers  of  the  separate  branches  created  by  the 
I  Framers?  On  this  issue,  in  Holmes'  phrase,  "a  page  of  history  is 
worth  a  volume  of  logic."11 

The  appeal  to  history  is  itself  the  subject  of  wide-ranging 
debate,  of  which  only  the  barest  hint  can,  and  yet  must,  here  be 
given.  For  the  function  of  history  in  the  construction  of  the 
Constitution  is  central  to  the  role  of  the  Court  in  our  democratic 
system.  Behind  the  insistence  of  Jefferson  and  Madison  that  the 


withholding  practiced  by  the  Eisenhower  administration  was  "quite  tolerable, 
unlimited  congressional  access  to  executive  information  .  .  .  would  almost  certainly 
be  intolerable."  For  further  discussion,  see  notes  555-59  infra. 

8  Proponents  of  "executive  privilege"  are  generally  either  past  or  present 
members  of  the  executive  branch.  Att'y  Gen.  Memo.;  Bishop;  Kramer  &  Marcuse; 
Philos;  Wolkinson.  A  private  proponent  of  the  privilege  is  Younger. 

The  congressional  view  has  been  espoused  by  a  counsel  to  a  congressional  com- 
mittee; e.g.,  Mitchell;  by  a  former  counsel,  Schwartz;  by  a  scholar,  Collins;  and 
by  a  newspaper  editor,  Wiggins.  For  additional  authority,  see  Geixhorn  &  Byse  615. 

The  present  writer  was  one  of  a  panel  with  Dean  Frank  C.  Newman  and  Pro- 
fessor Kenneth  Culp  Davis  which  was  retained  in  1959  to  advise  the  Comptroller 
General  as  to  his  right  to  insist  on  delivery  of  an  Inspector  General's  report  in  light 
of  the  Air  Force's  refusal  to  furnish  it  as  required  by  statute.  Now,  after  a  lapse  of 
six  years,  a  sojourn  in  the  Groves  of  Academe  has  afforded  an  opportunity  to  restudy 
the  entire  matter,  to  do  further  research  and  to  make  a  fresh  and  disinterested 
appraisal. 

e  Younger;  Att'y  Gen.  Memo.  3.  Cj.  Kramer  &  Marcuse  899,  90S. 

10  Ex  parte  Grossman,  267  U.S.  87,  108  (1925).  "The  language  of  the  Consti 
lution  cannot  be  interpreted  safely  except  by  reference  to  the  common  law  and 
to  British  institutions  as  they  were  when  the  instrument  was  framed  and  adopted. 
The  statesmen  and  lawyers  of  the  Convention  who  submitted  it  to  the  ratification 
of  the  Convention  of  the  Thirteen  States,  were  born  and  brought  up  in  the 
atmosphere  of  the  common  la.v  and  thought  and  spoke  in  its  vocabulary.  They 
were  familiar  with  other  forms  of  government,  recent  and  ancient,  and  indicated 
in  their  discussions  earnest  study  and  consideration  of  many  of  them,  but  when  they 
came  to  put  their  conclusions  into  the  form  of  a  fundamental  law  in  a  compact 
draft,  they  expressed  them  in  terms  of  the  common  law,  confident  that  they  could 
be  shortly  and  easily  understood."  Id.  at  108-09.  See  also  Popovici  v.  Agler,  280 
U.S.  379,  383-84  (1930);  South  Carolina  v.  United  States,  199  U.S.  437,  450,  456 
(1905). 

11  New  York  Trust  Co.  v   Eisner,  256  U.S.  345,  349  (1921). 
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sense  in  which  the  Constitution  was  adopted  is  the  only  safe 
mooring12  lurked  the  fear  that  a  Court  freed  of  the  restraints  of 
that  "meaning"13  would  be  free  to  give  effect  to  its  personal 
predilections  and  to  become  a  super-legislature.14  Were  the  American 
people  to  be  persuaded  that  controversial  decisions  proceed  from 
just  such  predilections  rather  than  from  constitutional  imperatives, 
the  place  of  the  Court  in  the  scheme  of  things  would  be  dangerously 
undermined.15  Opposed  to  the  Madisonian  "strait  jacket"  approach 
is  Marshall's  view  that  an  expanding  nation  requires  a  Constitution 
that  can  be  "adapted  to  the  various  crises  of  human  affairs."16 
When  "adaptation"  has  been  thought  to  approach  "amendment" 
there  have  not  been  wanting  voices  to  remind  us  that  the  Constitu- 
tion provided  a  special  machinery  for  amendment.17  If  it  is  "cumber- 

12  In  the  very  first  Congress,  Madison  said:  "The  decision  that  is  at  this 
time  made,  will  become  the  permanent  exposition  of  the  constitution;  and  on  a 
permanent  exposition  of  the  constitution  will  depend  the  genius  and  character  of 
the  whole  Government."  1  Annals  of  Cong.  514  (1789-1791).  Later  he  wrote  with 
respect  to  "the  sense  in  which  the  Constitution  was  accepted  and  ratified  by  the 
Nation":  "In  that  sense  alone  it  is  the  legitimate  Constitution.  And  if  that  be  not 
the  guide  in  expounding  it,  there  can  be  no  security  for  a  consistent  and  stable 
government,  more  than  for  a  faithful  exercise  of  its  powers."  9  Writings  of  Madison 
191,  372  (Hunt  ed.  1906). 

Jefferson  said:  "'Our  peculiar  security  is  in  the  possession  of  a  written  consti- 
tution. Let  us  not  make  it  a  blank  paper  by  construction.' "  Patterson  70. 

Professor  Bickel  remarks  about  Chief  Justice  Taney's  "meticulous  adherence 
to  original  intent"  in  Dred  Scott  v.  Sanford,  19  How.  (60  U.S.)  393,  426  (1856), 
that  "such  views,  when  they  prevail,  threaten  disaster  to  government  under  a 
written  constitution."  Bickel,  The  Original  Understanding  3.  Taney's  "history"  was 
at  best  debatable.  McLaughlin  559,  561-62.  And  it  was  not  resort  to  this  history 
but  the  misguided  attempt,  expressing  a  conviction  shared  by  Justice  Curtis,  to 
"quiet  all  agitation  on  the  question  of  slavery  in  the  territories,"  Hockett  239,  which 
propelled  the  Court  into  an  area  for  which  the  judicial  process  was  utterly  unsuited. 
No  judicial  oil  upon  the  waters  could  quell  a  dispute  that  shortly  was  to  tear 
the  nation  apart. 

But,  as  Professor  Bickel  states,  "it  is  a  long  way  from  rejection"  of  the  Taney 
doctrine  "to  the  proposition  that  the  original  understanding  is  simply  not  relevant. 
For  arguments  based  on  that  understanding  have  a  strong  pull.  .  .  .  And  they 
have  been  relied  on  by  judges  well  aware  that  it  is  a  constitution  they  were  ex- 
pounding." Bickel,  The  Original  Understanding  3-4. 

13  For  an  acute  analysis  of  the  pitfalls  that  beset  the  search  for  historical 
meaning,  see  Wofford. 

14  Professor  Bickel  justly  remarks  that  were  the  ultimate  "reality"  that  judicial 
review  spells  nothing  more  than  "personal  preference,"  then  judicial  "authority  over 
us  is  totally  intolerable  and  totally  irreconcilable  with  the  theory  and  practice  of 
political  democracy."  Bickel,  Least  Dangerous  Branch  80.  See  also  id.  at  93. 

16  The  people  "are  unwilling  to  admit  that  the  Constitution  is,  as  Charles  Evans 
Hughes  said,  'what  the  judges  say  it  is.' "  Tweed  38. 

Compare  the  recoil  from  the  laissez  faire  reading  of  the  1920's  and  1930's.  Bickel, 
Least  Dangerous  Branch  45. 

i«  McCulloch  v.  Maryland,  4  Wheat.  (17  U.S.)  316,  414  (1819).  Charles  Curtis 
maintained  that,  "only  present  meanings  are  pertinent.  We  cannot  have  our  govern- 
ment run  as  if  it  were  stuck  in  the  end  of  the  eighteenth  century  when  we  are 
in  the  middle  of  the  twentieth."  Curtis  64,  68. 

17  Cf.  the  dissenting  opinion  of  Mr.  Justice  Black,  who  was  joined  by  Justices 
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some,"18  it  was  made  so  in  order  to  brake  hasty  majority  action  that 
might  imperil  minorities.19  But  whatever  the  merits  of  the  appeal  to 
history,  it  has  been  the  almost  invariable  practice;  of  the  Court, 
with  varying  degrees  of  conviction,  to  turn  to  history  for  guidance.20 
For  present  purposes,  it  suffices  to  regard  historical  evidence,  not 
as  conclusive,  but  as  a  necessary  beginning  upon  which  we  can  rely 
until,  in  Holmes'  phrase,  "we  have  a  clear  reason  for  change."21  The 
clinical  materials  for  the  1954-1957  period  afford  a  convenient 
means  of  assaying  the  practical  "reasons  for  change." 

One  who  would  espouse  the  claim  of  Congress  to  be  fully 
informed  must  face  up  to  the  fact  that  the  rampant  excesses  of  the 
McCarthy  Senate  investigations  left  the  process  in  bad  odor.22 
McCarthyism  was  itself  but  the  full  blown  exemplar  of  an  earlier 
practice,  of  which  the  Supreme  Court  gently  stated  that  "following 
World  War  II,  there  appeared  a  new  kind  of  Congressional  inquiry 

Harlan  and  White  in  Bell  v.  Maryland,  84  Sup.  Ct.  1814,  1864,  1877  (1964):  "And 
in  recalling  that  it  is  a  Constitution  'intended  to  endure  for  age;  to  come,'  we  also 
remember  that  the  Founders  wisely  provided  for  the  means  of  that  endurance. 
Changes  in  the  Constitution,  when  thought  necessary,  are  to  be  proposed  by  Congress 
or  conventions  and  ratified  by  the  States.  The  Founders  gave  no  such  amending 
power  to  this  Court." 

18  Cf.  Bickel,  Least  Dangerous  Branch  106. 

19  In  the  Virginia  Ratification  Convention,  Patrick  Henry  pointed  out  that: 
"A  bare  majority  of  these  four  small  states  may  hinder  the  adoption  of  amendments; 
so  that  .  .  .  one  twentieth  part  of  the  American  people  may  prevent  the  removal 
of  the  most  grievous  inconveniences  and  oppression,  by  refusing  to  accede  to  the 
most  salutary  amendments."  3  Elliot's  Debates  SO  (2d  ed.  1941).  But  the  ConsU- 
tution  was  designed  as  a  bulwark  for  minorities;  and  it  can  be  sapped  by  free- 
wheeling interpretation. 

20  In  Bell  v.  Maryland,  supra  note  17,  where  Mr.  Justice  Black  condemned 
judicial  "amendment,"  Mr.  Justice  Goldberg,  whose  substantne  views  were  dia- 
metrically opposed  to  those  of  Mr.  Justice  Black,  agreed  with  him  that,  "of  course  our 
constitutional  duty  is,  to  construe,  not  to  rewrite  or  amend,  the  Constitution !  .  .  .  Our 
sworn  duty  to  construe  the  Constitution  requires,  however,  that  we  read  it  to 
effectuate  the  intent  and  purposes  of  the  Framers."  84  Sup.  Ct.  at  1849.  See  also 
United  States  v.  Barnett,  376  U.S.  681  (1964),  where  both  the  majority  and 
dissenters  appealed  to  history  for  confirmation  of  opposing  views.  As  Professor 
Bickel  says,  historical  materials  "are  of  crucial  significance  to  any  conceivable  process 
of  judicial  review  and  in  one  fashion  or  another,  and  to  one  end  or  another,  they 
have  been  consulted  throughout  the  recorded  experience  of  the  Supreme  Court." 
Bickel,  Least  Dangerous  Branch  98.  For  additional  reflections  on  the  subtle 
problems  presented  see  id.  at  86,  90,  94,  99-110,  236-37.  See  also  Hurst,  The  Role 
of  History  55. 

21  Holmes  290.  Or,  as  a  vigorous  critic  of  the  appeal  to  history  has  recently 
put  it,  historical  "inquiry  may  well  lead  the  judge  to  view  the  historical  evidence  as 
a  kind  of  hurdle — not  something  binding,  but  something  which  only  a  strong  modern 
justification  can  overcome."  Wofford  532.  On  any  theory  it  is  incompatible  with  the 
lofty  role  of  the  Constitution  to  "expand"  it  as  waywardly  as  an  accordion. 

22  For  details  see  Barth  26,  40-65,  83,  154-55;  Taylor  122-35,  266-69,  184-85. 
Taylor  wisely  counsels  that  "we  must  not  allow  general  conclusions  about  Con- 
gressional investigations  to  be  determined  by  our  personal  approval  or  disapproval 
of  individual  investigators,  be  they  Senator  McCarthys  or  Ferdinand  Pecoras." 
Id.  at  83. 
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unknown  in  prior  periods  of  American  history."23  Even  the  once 
perfervid  admirer  of  the  investigatory  function,  Mr.  Justice  Frank- 
furter,24 was  constrained  to  say  that  "we  would  have  to  be  [a]  ... 
'blind'  Court .  .  .  not  to  know  that  there  is  wide  concern,  both  in  and 
out  of  Congress,  over  some  aspects  of  the  exercise  of  Congressional 
power  of  inquiry."25  The  McCarthean  effrontery  left  the  more 
enduring  impress  because  the  Senate  never  saw  fit  to  curb  or  censure 
him  for  his  perversion  of  the  investigatory  function.26  Closer  over- 
sight by  Congress  of  its  less  responsible  committees  would  go  far  to 
restore  sympathy  for  its  claim  to  be  informed.27  And  Congress 
might  profitably  emulate  the  self-discipline  of  Parliament,  which 
made  possible  the  sharing  of  the  most  vital  secrets  in  the  midst 
of  World  War  II.28 

But  "if  Congressional  use  of  the  power  to  investigate  produced 
occasional  excesses,  it  also  produced  tremendous  boons."29  We  need 
only  recall  the  benefits  which  flowed  from  the  Senate  investigation  of 
the  Teapot  Dome  scandals.30  Corruption  and  mismanagement  have 


23  Watkins  v.  United  States,  354  U.S.  178,  195  (1957).  An  historian  recently 
stated  that  "after  generations  of  orderly  and  stable  government,  the  greatest  nation 
in  the  world,  victorious  in  a  global  conflict  but  terrified  by  strange  fantasies, 
hounded  and  harassed  a  handful  of  domestic  Communists.  Long  instructed  in  the 
way  of  freedom,  powerful  and  united,  the  United  States  gave  way  in  the  twentieth 
century  to  panic  fears,  enacting  legislation  in  the  name  of  'internal  security'  that 
later  historians  may  well  judge  far  more  harshly  than  the  Alien  and  Sedition  Acts." 
2  Page  Smith  977. 

24  "The  power  of  investigation  should  be  left  untrammeled."  Frankfurter,  Hands 
Off  the  Investigations,  38  New  Republic  329,  331  (1924).  This  was  said  of  the 
Teapot  Dome  investigation  which  struck  pay  dirt.  See  note  31  infra. 

25  United  States  v.  Rumely,  345  U.S.  41,  44  (1953). 

26  "It  is  especially  noteworthy,  as  Senator  Monroney  pointed  out  on  the 
closing  day  of  debate,  that  Senator  McCarthy  was  not  censured  for  his  misuse  of 
the  Senate's  investigatorial  prerogatives,  for  his  attack  against  the  Executive  Branch, 
or  for  his  treatment  of  anyone  other  than  his  fellow-senators.  He  was  censured  only 
for  his  sulphurous  reaction  to  the  Senate's  undertaking  to  investigate  and  judge  him 
— i.e.,  for  obstructing  rather  than  for  abusing  the  Senate's  power."  Taylor  134. 

27  A  Special  Committee  of  the  American  Bar  Association  reported  in  1954  that 
"the  whole  history  of  investigations,  confirmed  by  current  examples,  shows  that  it 
is  not  enough  to  create  committees  and  let  them  proceed  as  they  see  fit,  often  at  the 
whim  of  the  chairman.  The  scope  of  their  operations  should  be  subjected  to  con- 
tinuing congressional  scrutiny  by  the  whole  of  the  particular  House,  through  a 
specific  group  to  which  is  delegated  the  express  duty  of  supervision  of  the  com- 
mittees." Barth  201-02. 

28  See  note  534  infra. 
2»  Barth  14. 

so  See  Professor  Frankfurter's  remarks,  infra  note  31.  Clark  R.  Mollenhoff 
stated  that:  "Past  history  should  pretty  well  demonstrate  that  the  executive  branch 
does  not  do  a  good  job  of  investigating  itself.  This  is  particularly  true  of  the 
Military  Establishment.  It  was  the  Congress  that  revealed  the  scandals  involving 
Gen.  Benny  Meyers.  It  was  the  Congress  that  pulled  loose  the  scandals  involving 
Harry  (the  Hat)  Lev  and  the  New  York  procurement  office.  It  was  the  Congress  that 
produced  the  'Chamber  of  Horrors'  on  military  buying  practices  gencr:  'ly.  It 
was  the  Congress  that  revealed  the  details  of   the  classic  military   corruption  and 


56 
1050  UCLA  LAW  REVIEW  [Vol.  12:  1043 

repeatedly  come  to  light  over  strenuous  executive  opposition  only 
because  of  congressional  investigation.81  Well  could  Woodrow  Wil- 
son, a  student  of  government  and  history,  say  in  1885 :  "Unless  Con- 
gress have  and  use  every  means  of  acquainting  itself  with  the  acts 
and  disposition  of  the  administrative  agents  of  the  government,  the 
country  must  be  helpless  to  learn  how  it  is  being  served.  .  .  .',32 

The  starting  point,  therefore,  must  be  a  congressional  function 
which  has  proven  its  value  repeatedly  over  the  years.  Growing 
resort  by  the  executive  branch  to  "uncontrolled  discretion"  to  with- 
hold information  from  Congress  must  in  time  rob  the  country  of 
the   benefits   which   flow   from   legislative  inquiry   into   executive 

mismanagement  in  the  construction  of  an  airstrip  at  Fort  Lee,  Va.  These  scandals 
were  actually  being  hidden  or  disregarded  by  the  Pentagon  until  the  Congress  stepped 
in.  .  .  .  We  should  remember  that  the  Symington  Armed  Services  Subcommittee 
has  demonstrated  that  several  billions  of  dollars  were  wasted  in  the  stockpiling  of 
strategic  and  critical  material.  A  vast  curtain  of  secrecy  covered  the  stockpile 
purchasing  and  the  political  letters  and  questionable  decisions  that  went  into  the 
creation  of  that  $9  billion  stockpile."  109  Cong.  Rec.  3204  (1963)  (Address  of 
Clark  R.  MoUenhoff). 

31  Writing  in  1924  of  the  Teapot  Dome  investigations,  Professor  Frankfurter 
stated  that  "the  bills  filed  by  the  government  against  the  Sinclair  and  Doheny 
leases  are  based  upon  the  findings  of  the  Walsh  committee,  namely,  corruption  and 
conspiracy  rendered  possible  through  Secretary  Fall's  corruption  and  Secretary 
Denby's  guileless  incompetency;  the  disgrace  of,  and  pending  grand  jury  inquiry 
into  a  recent  member  oi  the  Cabinet — Fall,  the  dismissal  of  a  third  member — the 
Attorney  General  [Harry  Daugherty] — because  of  an  enveloping,  malodorous  at- 
mosphere." Frankfurter,  supra  note  24,  at  329-30.  All  of  this  in  face  of  the  fact  that: 
"For  nearly  two  years  the  efforts  to  uncover  wrongdoing  in  the  disposal  of  our 
public  domain  were  hampered  by  every  conceivable  obstruction  on  the  part  of  those 
in  office."  Id.  at  330. 

Compare  this  with  President  Coolidge's  blocking  of  a  Senate  investigation  of 
Secretary  of  the  Treasury  Andrew  Mellon's  corporate  holdings.  The  Senate  had 
appointed  a  committee  to  investigate  the  Bureau  of  Internal  Revenue  in  order 
"to  obtain  information  upon  which  to  recommend  to  the  Senate  reforms  in  law 
and  in  administration  of  the  Bureau."  Coolidge  said:  "Seemingly  the  request  for  a 
list  of  the  companies  in  which  the  Secretary  of  the  Treasury  was  alleged  to  be 
interested,  for  the  purpose  of  investigating  their  tax  returns,  must  have  been 
dictated  by  some  other  motive  than  a  desire  to  secure  information  for  the 
purpose  of  legislation  .  .  ."  and  therefore  refused  the  list.  Att'y  Gen.  Memo.  19-20. 
(Emphasis  added.)  But  "motives  alone  would  not  vitiate  an  investigation  ...  if 
that  assembly's  legislative  purpose  is  being  served  .  .  .  [even  where  the]  true 
objective  of  the  Committee  .  .  .  was  purely  'exposure.' "  Barenblatt  v.  United 
States,  360  U.S.  109,  132  (1959).  The  Senate  justifiably  could  be  interested  in 
Mellon's  vast  corporate  empire  and  its  impact  on  his  Treasury  activities. 

32  Quoted  in  United  States  v.  Rumely,  345  U.S.  41,  43  (1953).  Judge  Wyzanski 
stated:  "Congressional  investigations  are  only  one,  if  an  extreme  example  of  our 
belief  that  exposure  is  the  surest  guard  .  .  .  against  official  corruption  and  bureau- 
cratic waste,  inefficiency  and  rigidity.  .  .  .  That  this  confidence  in  legislative 
investigations  as  a  prophylactic  is  not  absurd  is  demonstrated  to  some  extent  by 
the  difference  in  the  strengtn  and  survival  quality  of  democracy  in  English-speaking 
countries  where  such  inv  .stigations  are  encouraged  and  Continental  countries 
where  they  have  been  heM  within  close  bounds.  .  .  .  Perhaps  fiance  would  have 
been  better  off  if  the  Stavisky  scandal  had  been  investigated  rather  than  hushed  up." 
Wyzanski  102. 
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conduct.-13  Few  would  deny  that,  as  a  practical  matter,  resort  to 
unlimited  executive  privilege  could  cripple  the  Congress  and  render 
it  impotent  to  carry  out  its  functions.34  That  information  is  far  more 
frequently  furnished  than  withheld35  is  beside  the  point,  because 
investigation  is  hobbled  at  the  outset  if  the  executive  branch  may 
determine  what  Congress  shall  see  and  hear.  How  can  that  determina- 
tion safely  be  left  to  the  object  of  investigation?  In  measuring  on 
practical  grounds  the  assertion  of  executive  power  to  determine  what 
Congress  may  safely  see,  we  do  well  to  bear  in  mind  the  words  of 
Mr.  Justice  Jackson,  who  knew  from  the  inside  the  power  and  lever- 
age of  the  executive  establishment: 

I  cannot  be  brought  to  believe  that  this  country  will  suffer  if  the  Court 
refuses  further  to  aggrandize  the  presidential  office,  already  so  potent 
and  so  relatively  immune  from  judicial  review,  at  the  expense  of  the 
Congress.30 

If  the  relative  immunity  of  the  executive  departments  from  judicial 
review  is  not  as  extensive  as  that  afforded  the  President,  it  has  yet 
become  so  broad  in  practical  effect  as  to  give  pause  before  adding  to 
it  immunity  from  congressional  inquiry  except  by  executive  leave.37 
That  way  lies  the  road  to  bureaucratic  irresponsibility. 

33  The  fact  that  the  Johnson  Administration  presently  is  exercising  commendable 
restraint  merely  postpones  the  problem  whether  the  legislature's  crucial  need  for 
information  can  be  left  to  executive  mercies.  The  point  is  made  by  the  1963  Memo, 
of  the  House  Government  Operations  Subcommittee  under  the  sympathetic  Chairman- 
ship of  Congressman  John  E.  Moss:  "The  powerful  genie  of  executive  privilege 
momentarily  is  confined  but  can  be  uncorked  by  future  Presidents."  Gov't  Info. 
Memo.  49. 

34  Recent  privilege  proponents  say  that  "undue  secrecy  may  seriously  cripple 
the  legislature  and  promote  official  arrogance  and  inefficiency  as  well  as  fiscal 
laxity  .  .  .  government  without  investigation  might  easily  turn  out  to  be  democratic 
government  no  longer."  Kramer  &  Marcuse  915-16.  See  also  note  779  infra;  Taylor 
97;  Younger  775.  Acting  Director  Saccio  of  the  International  Cooperation  Adminis- 
tration, testifying  with  respect  to  a  refusal  to  furnish  an  ICA  evaluation  of  its 
Vietnam  program,  said:  "[I]f  ICA  wanted  to  apply  the  'executive  privilege'  GAO 
[General  Accounting  Office]  would  not  see  one  thing  because  practically  every  docu- 
ment in  our  agency  has  an  opinion  or  a  piece  of  advice."  Kramer  &  Marcuse  852. 
That  possibility  had  been  foreseen  by  Taylor  when  he  said:  "A  very  large  part  of 
administrative  work  consists  of  advice  and  communication  between  and  among  gov- 
ernment officials.  If  President  Eisenhower's  directive  [of  May  17,  1954,  responding 
to  the  McCarthy-Army  controversy]  were  applied  generally  in  line  with  its  literal 
and  sweeping  language,  Congressional  committees  would  frequently  be  shut  off 
from  access  to  documents  to  which  they  are  clearly  entitled  by  tradition,  common 
sense,  and  good  governmental  practice."  Taylor  133.  As  will  appear  below,  the 
executive  branch  has  more  than  once  flaunted  "tradition  and  common  sense." 

35  Kramer  &  Marcuse  623;  Bishop  489. 

3<5  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  654  (1952)  (con- 
curring opinion).  For  the  views  of  the  Founding  Fathers,  sec  text  accompanying 
notes  132-42  infra. 

37  Warner  Gardner  remarked  that  in  many  cases  "the  administrative  discretion 
is  in  practical  effect  final  and  beyond  revision  by  the  courts,  the  Congress  or  the 
Executive,"  Gellhorn  &  Byse  24,  and  that  the  agencies  "are  usually   beyond  any 
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Nor  need  an  absolute  congressional  power  to  demand  be  sub- 
stituted for  an  absolute  executive  power  to  withhold  information. 
Constitutional  absolutes  are  justly  regarded  with  skepticism; scarcely 
a  right  or  power  asserted  under  the  Constitution  is  free  from  the  need 
to  be  accommodated  with  another.  The  powers  of  Congress  and  the 
executive,  as  former  Assistant  Attorney  General  Kramer  said,  "are 
neither  absolute  nor  mutually  exclusive,"  rather  "both  powers  are 
of  equal  dignity.""8  But  apparently  the  executive,  to  borrow  Orwell's 
phrase,  is  "more  equal"  than  Congress.  The  absence  of  privilege, 
argued  Mr.  Kramer,  would  render  Congress  "superior"  because  the 
executive  would  have  to  surrender  all  information  demanded  by 
Congress.80  By  opting  for  executive  discretion  to  determine  what 
Congress  may  see,  however,  he  would  make  the  executive  superior. 
What  Mr.  Kramer  leaves  implicit  was  unabashedly  asserted  by 
Attorney  General  Rogers:  "the  President  and  heads  of  departments 
must  and  do  have  the  last  word."40  Tested  by  history  or  practical 
dictates  of  government  this  assertion  is  dubious  in  the  extreme.'*1  And 
it  would  be  disadvantageous  to  leave  either  branch  at  the  mercy  of 
the  other  in  the  demarcation  of  their  constitutional  boundaries. 
This  raises  a  key  question:  Arc  the  courts — the  traditional  arbiters 
of  constitutional  boundaries — authorized  to  settle  disputes  between 
the  legislative  and  executive  branches  as  to  the  scope  of  their 


systematic  control  by  the  legislature  or  the  executive,  while  judicial  review  of  most 
agencies  can  operate  only  on  the  edges  and  not  at  the  center  of  the  administrative 
process."  Id.  at  31.  This  can  be  said  with  equal  justice  of  administration  by  the 
departments.  Senator  Paul  Douglas  has  remarked  that  "out  of  a  deep  instinctive 
wisdom,  the  American  people  have  never  been  willing  to  confide  their  individual 
or  collective  destinies  to  civil  servants  over  whom  they  have  little  control." 
Id.  at  182-83.  It  is  not  enough  that  the  increasingly  broad  legislative  delegations 
have  aroused  uneasiness  because  of  the  trend  from  "representative  government 
toward  bureaucratic  ascendancy,"  Griffith  2:  now  the  bureaucracy  would  censor 
what  Congress  may  sec. 

88  Kramer  &  Marcuse  915. 

80  Id.  at  910. 

40  Att'y  Gen.  Memo.  46.  Indeed,  he  all  but  warned  the  courts  to  keep  their 
hands  off  the  execuUve.  See  text  accompanying  note  321  infra.  Sec  also  note  316 
infra. 

"What  could  be  better  evidence  of  complete  dependence  than  to  subject  the 
validity  of  the  decision  of  one  'Department'  as  to  its  authority  on  a  given  occasion 
to  review  and  reversal  by  another  whose  own  action  was  conditioned  upon  the  answer 
to  the  same  issue?  Such  a  doctrine  makes  supreme  the  'Department'  that  has  the  last 
word."  Hand  4.  The  view  that  "prevailed,"  said  Judge  Hand,  was  "that  it  was 
a  function  of  the  courts  to  decide  which  'Department'  was  right,  and  that  all  were 
bound  to  accept  the  decision  of  the  Supreme  Court."  Id.  at  3. 

41  Moreover,  to  leave  to  the  President  the  determination  in  any  particular 
case  whether  the  public  interest  permits  disclosure  is  to  "leave  open  the  possibility 
that  the  President  may  abuse  his  prerogaUve,  especially  in  instances  where  the 
information  would  reflect  unfavorably  on  him  or  his  administration  of  the  nation's 
affairs."  Tayi-or  101.  The  realization  of  this  possibility  during  the  Eisenhower  Ad- 
ministration is  hereafter  discussed. 
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respective  powers?  Or  are  such  disputes  nonjusticiable  "political 
questions,"  as  has  been  generally  assumed?42  It  is  time  to  inquire 
whether  the  "political  question"  cases  sustain  the  assumption  that 
the  colliding  claims  of  Congress  to  demand  and  of  the  executive 
branch  to  withhold  information  arc  nonjusticiable,  the  more  so  since 
other  comfortable  assumptions  have  been  swept  away  by  the 
thundering  avalanche  that  was  Baker  v.  Carr.43 

v  It  has  been  observed,  not  unjustly,  that  there  has  been  a 
"plethora  of  ipse  dixits  on  both  sides  of  the  [executive  privilege] 
question."44  The  unhappy  alternative  to  ex  cathedra  utterance  is 
exposition  and  refutation  in  detail.  What  follows  is  an  attempt  to 
grasp  the  nettle,  sift  competing  views,  and  frame  issues  in  order  to 
present  a  coherent  panorama  of  the  field. 

I.    History  of  Legislative  Power  to  Inquire  Into  Executive 

Conduct 

The  broad  power  of  Congress  to  inquire  into  executive  conduct 
is  deeply  rooted  in  parliamentary  and  colonial  history  and  was 
immediately  asserted  by  the  first  Congress.  So  much  has  received 
express  recognition  by  the  Supreme  Court  in  McGrain  v.  Daugh- 
crty.4*  The  narrow  issue  in  McGrain  was  whether  a  private  person, 


42  See  note  708  infra. 

43  369  U.S.  186  (1962). 

44  Bishop  483.  Consider  the  Attorney  General's  statement  that  "courts  have 
uniformly  held  that  the  President  and  heads  of  departments  have  an  uncontrolled 
discretion  to  withhold.  .  .  ."  Att'y  Gen.  Memo.  1.  Sec  also  id.  at  32.  This  has  been 
termed  a  "remarkable  and  inexact  assertion,"  Bishop  478  n.5,  and  "utterly  un- 
supported by  any  case."  Schwartz  13.  Cf.  text  accompanying  notes  308-09  infra. 
Though  the  author  concurs  in  these  views,  the  Attorney  General's  collection  of 
"authorities"  for  this  proposition  requires  more  than  out-of-hand  dismissal  if  only 
because  of  the  weight  that  ordinarily  attaches  to  an  opinion  (here  furnished  to  the 
Senate)    of  the  chief  law  officer  of  the  United  States. 

In  an  address  before  the  Massachusetts  Historical  Society  Wiggins  said  that: 
"Unless  historians  bestir  themselves  ...  the  lawyers'  [i.e.,  the  Attorney  General's] 
summary  that  has  placed  170  years  of  history  squarely  behind  the  assertion  of 
unlimited  executive  power  to  withhold  information,  threatens  to  get  incorporated 
into  that  collecUon  of  fixed  beliefs  and  settled  opinions  that  governs  the  conduct 
of  affairs.  History  may  thereafter  become  what  the  lawyers  mistakenly  said  it  was 
theretofore."  Wiggins,  Lawyers  as  Judges  of  History,  75  Mass.  Hist.  Soc.  Proc. 
84,    104    (1963). 

4ft  273  U.  S.  135  (1927).  "In  actual  legislative  practice  power  to  secure  needed 
information  by  such  [invcsUgatory  means]  has  long  been  treated  as  an  VUribute 
of  the  power  to  legislate.  It  was  so  regarded  in  the  BriUsh  Parliament  and  in  the 
Colonial  legislatures  before  the  American  Revolution.  .  .  .  This  power  was  both 
asserted  and"  exerted  by  the  House  of  Representatives  in  1792,  when  it  appointed 
a  select  committee  to  inquire  into  the  St.  Clair  expedition.  .  .  ."  Id.  at  161. 

At  the  time  of  McGrain,  it  was  not  yet  fashionable  to  cite  law  review  articles, 
but  internal  evidence  discloses  heavy  reliance  on  the  then  recenUy  published  historical 
studies  by  Potts  and  Landis.  Cf.  Taylor  61-62. 
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the  brother  of  the  Attorney  General,  could  be  summoned  by  the 
Senate  in  an  investigation  into  the  Attorney  General's  conduct  of 
the  Department  of  Justice.  But  the  determination  that  "the  adminis- 
tration of  the  Department  of  Justice  .  .  .  and  particularly  whether 
the  Attorney  General  and  his  assistants  were  performing  or  neglect- 
ing their  duties  .  .  ."  was  within  Congress'  jurisdiction  carries 
analysis  a  long  way.40  It  is  now  established  that  the  investigatory 


Potts  is  cited  in  Jurncy  v.  McCracken,  294  U.S.  125,  149  (1935),  and  Landis 
in  Barcnblatt  v.  United  States,  360  U.S.  109,  112  (1959)  (for  proper  perspective 
of  "Congressional  power  of  inquiry"). 

40  273  U.S.  at  177.  The  Attorney  General  astonishingly  misconceives  the 
effect  of  McGrain  v.  Dougherty.  Att'y  Gen.  Memo.  71.  In  the  interest  of  clarity 
each  of  his  propositions  will  be  treated  separately.  Regrettably,  refutation  of  error 
requires  more  space  than  its  propagation.  The  Attorney  General  states:  "How  is 
the  United  States  Supreme  Court  likely  to  decide  the  issue  concerning  the  with- 
holding of  confidential  papers  by  the  executive  branch  from  Congress  and  its  com- 
mittees? The  case  of  McGrain   v,  Daugherty   points  to   the   following  conclusions: 

(a)  The  Houses  of  Congress  have,  in  the  past  exceeded  their  powers,  both  with 
respect  to  their  attempted  punishment  for  contempt  of  private  persons  and  of  a 
United  States  official,  and  the  Supreme  Court  did  not  hesitate  to  reject  the  im- 
proper assertions  of  congressional  power."  Ibid.  (Citing  Kilbourn  v.  Thompson,  103 
U.S.  168  (1881)  and  Marshall  v.  Gordon,  243  U.S.  521  (1917)). 

In  fact,  McGrain  rejected  Kilbourn's  historically  unsound  intimations  that  "nei- 
ther house  of  Congress  has  power  to  make  inquiries  and  exact  evidence  in  aid  of 
contemplated  legislation."  273  U.S.  at  171.  Compare  id.  at  174.  McGrain  explained 
further  that  in  Kilbourn  "the  resolution  contained  no  suggestion  of  contemplated 
legislation;  that  the  matter  was  one  in  respect  to  which  no  valid  legislation  could 
be  had;  that  the  bankrupt's  estate  and  the  trustee's  settlement  were  still  pending 
in  bankruptcy  court,"  and  consequently,  that  the  House  had  exceeded  its  powers 
and  assumed  to  exercise  clearly  judicial  power.  Id.  at  171.  Mr.  Justice  Frankfurter 
remarked  in  United  States  v.  Rumely,  345  U.S.  41,  46  (19S3),  upon  the  "inroads" 
made  by  McGrain  upon  Kilbourn. 

Marshall  v.  Gordon,  243  U.S.  521  (1917),  is  even  further  afield.  McGrain 
explains  that  there  the  issue  was  whether  the  House  could  punish  for  contempt  a 
district  attorney  who  sent  an  "irritating"  letter  to  a  Committee  Chairman,  and  the 
Court  emphasized  that  the  "power  to  make  inquiries  and  obtain  information  by 
compulsory  process  was  not  involved."  273  U.S.  at  173.  All  that  was  decided  in 
Marshall  said  McGrain,  was  that  the  House  could  not  punish  for  contempt  because 
the  letter  "was  not  calculated  or  likely  to  affect  the  House  in  any  of  its  proceedings 
or  in  the  exercise,  of  any  of  its  functions.  .  .  ."  Ibid.  Both  Kilbourn  and  Gordon  are 
therefore  totally  irrelevant  to  the  "withholding  of  confidential  papers  by  the  execu- 
tive branch  from  Congress"  when  it  seeks  information  in  aid  of  legislation,  appro- 
priation or  investigation  of  executive  conduct. 

The  Attorney  General  states:  "(b)  Ever  since  1796,  the  executive  branch  has 
asserted  the  right  to  say  'no'  to  the  Houses  of  Congress,  when  they  have  requested 
confidential  papers  which  the  President  or  the  heads  of  departments  felt  obliged 
to  withhold,  in  the  public  interest.  Since  1800,  court  decisions  have  uniformly  held 
that  the  president  or  heads  of  departments  need  not  give  testimony  or  produce  papers 
which,  in  their  judgment,  require  secrecy."  Att'y  Gen.  Memo.  71.  This  paragraph  sug- 
gests that  the  courts  have  "uniformly"  sustained  executive  refusals  to  furnish  in- 
formation to  Congress.  Certainly  the  case  of  McGrain  v.  Daugherty  contains  not  the 
slightest  intimation  to  this  effect.  No  case  has  so  held,  see  note  309  infra,  and  as  will 
appear,  no  case  cited  by  the  Attorney  General  supports  such  a  proposition.  There 
is  no  absolute  executive  privilege  to  withhold  even  from  private  litigants.  See  text 
accompanying  note  412  infra. 
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power  of  Congress  "comprehends  probes  into  departments  of  the 
Federal  Government  to  expose  corruption,  inefficiency  o  ■  waste."47 

Since  Congress  is  thus  empowered  to  investigate  ihe  Attorney 
General,  it  should  logically  follows  that  it  may  call  jpon  him  or 
any  of  his  assistants  for  information  or  documents.  Not  so,  intimates 
Attorney  General  Rogers: 

[T]he  reason  the  court  found  a  legislative  power  to  summon  private 
persons  for  inquiry,  in  connection  with  the  exercise  of  the  legislative 
function,  was  because  of  a  practice,  long  continued,  of  summoning 
private  persons  before  the  House  of  Congress  .  .  .  .48 

This  is  to  stage  Hamlet  without  the  Dane.  As  a  practical  matter,  the 
Attorney   General's   suggestion   that   executive   officers    themselves 


The  Attorney  General  states  that:  "(c)  Never  in  our  entire  history  has  either 
House  of  Congress  taken  any  steps  to  enforce  request  for  the  production  of  testimony 
or  documents  which  have  been  refused  by  the  executive  branch. 

"The  foregoing,  in  the  words  of  the  Supreme  Court  in  the  Daugherty  case,  point 
'to  a  practical  construction,  long  continued,  of  the  constitutional  provisions  respect- 
ing their  powers,'  by  th<>  executive  and  legislative  branches.  The  long-continued  prac- 
tice of  the  executive  branch,  and  the  passage  of  no  law  by  Congress  to  change 
that  practice  argue,  persuasively  for  the  possession  of  such  a  power,  under  the  Con- 
stitution by  the  executive.  The  United  States  Supreme  Court  is  not  likely  to  ignore 
more  than  150  years  of  legislative  acquiescence  in  the  assertion  of  that  power." 
Att'y  Gen.  Memo.  71.  (Emphasis  added.)  The  suggestion  that  McGrain  approves  a 
practical  construction  "by  the  executive  branch,"  perverts  its  meaning.  The  Supreme 
Court,  after  alluding  to  the  fact  that  both  houses  of  Congress  early  took  the 
Colonial  view  that  the  power  of  inquiry  was  an  "essential  auxiliary"  to  the  "legisla- 
tive function,"  concluded  that  the  Congressional,  not  the  Executive,  "practice  .  .  .  falls 
nothing  short  of  a  practical  construction,  long  continued,  of  the  constitutional  pro- 
visions respecting  their  powers,  and  therefore  should  be  taken  as  fixing  the  meaning 
of  those  provisions,  if  otherwise  doubtful."  273  U.S.  at  174.  (Emphasis  added.) 
Having  approved  this  "essential  auxiliary"  for  the  purposes  of  sustaining  the 
summoning  of  witnesses  in  an  investigation  of  the  Department  of  Justice,  McGrain 
scarcely  intended  to  approve  a  claim  of  executive  privilege  to  withhold  information 
that  would  abort  it. 

Again,  the  Attorney  General's  statement  that  Congress  has  passed  "no  law 
to  change  that  practice"  is  belied  by  the  facts.  See  text  accompanying  notes  349-53 
infra. 

For  comment  on  the  "150  years  of  legislative  acquiescence,"  see  text  accompany- 
ing notes  111-13  infra. 

<7  Watkins  v.  United  States,  354  U.S.  178,  187  (1957).  See  also  Barenblatt  v. 
United  States,  360  U.S.  109,  111  (1959).  Referring  to  a  House  Resolution  which  in 
part  related  to  "alleged  abuses  in  post  officers,  navy-yards,  public  buildings,  and 
other  public  works  of  the  United  States,"  President  Buchanan  stated  to  the  House 
in  a  Message  of  March  28,  1860:  "In  such  cases  inquiries  are  highly  proper  in  them- 
selves and  belong  equally  in  the  Senate  and  the  House,  as  incident  to  their  legis- 
lative duties  and  being  necessary  to  enable  them  to  discover  and  to  provide  the 
appropriate  legislative  remedies  for  any  abuses  which  may  be  ascertained."  5 
Richardson   614. 

48  Att'y  Gen.  Memo.  64.  (Emphasis  added.)  The  district  court,  however,  had 
held  the  inquiry  improper  because  it  saw  "no  reason  why  the  information  .  .  .  can- 
not be  obtained  without  calling  outsiders."  Ex  parte  Daugherty,  299  Fed.  620,  640 
(S.  D.  Ohio  1924).  (Emphasis  added.) 
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are  shielded  from  summons  has  little  to  commend  it.  To  restrict 
Congress  to  inquiry  of  "private  persons"  when  only  the  official 
himself  can  supply  information  shedding  light  on  public  expenditures 
or  mismanagement  is  to  hamstring  the  power.  The  first  one  in  line 
for  interrogation,  subject  to  protection  against  self-incrimination, 
is  properly  the  official  himself.  We  go  for  information  "to  those 
who  best  can  give  it  and  who  are  most  interested  in  not  doing  so";40 
consequently,  said  Roger  Sherman  in  1789,  "we  must  get  it  out  of 
this  officer,"  the  Secretary  of  the  Treasury.™  It  needs  therefore  to 
be  asked:  (a)  whether  historically  executive  officers  could  be 
summoned  by  legislative  investigators  of  executive  conduct,  and 
(b)  what  limits,  if  any,  were  placed  upon  inquiries  addressed  to 
them. 

A.    English  and  Colonial  Precedents 

In  1624,  Sir  Francis  Bacon,  wh~.  knew  something  of  govern- 
ment at  first  hand  as  Solicitor  General  and  Attorney  General  and 
later  Lord  Chancellor,  pungently  summarized  the  parliamentary 
practice  of  examining  into  executive  conduct.  "Congratulating  the 
Treasurer  on  his  advancement,"  Bacon  declared  that  "he  had  one 
rule  for  all  great  officers  of  the  Crown:  'Remember,  a  Parliament 
will  come.'  "r>1  Bowen  remarks  on: 

Parliament's  extraordinary  zeal  [during  this  period]  in  searching  out 
corruption  of  government  and  trade.  Between  March  and  June,  1621, 
monopolio  and  briberies  were  beaten  upon  the  anvil  every  day.  .  .  . 
President  Judge  Bennet  of  the  High  Commission  was  found  guilty, 
Attorney  General  Yelverton  .  .  .  Fleet  Warden  Harris  ...  'I  am 
ashamed,'  [King]  James  told  Parliament,  'and  it  makes  my  hair 
stand  upright. '°- 

A  few  examples  must  suffice  to  illustrate  the  English  and 
colonial  practices  of  summoning  executive  officers.03  Landis  tells 
us  that  "in  1604  Sir  Francis  Godwin's  Case,  the  following  entry 
[House  of  Commons]  is  to  be  found:  Tower  given  in  that  case  to 
send  for  an  Officer,  and  to  view  and  search  any  Record  or  other 


49  United  States  v.  Morton  Salt  Co.,  338  U.S.  632,  642  (1950);  McGrain  v. 
Daugherty,   273   U.S.    135,    163    (1927). 

50  See  text  accompanying  note  S6  infra.  For  a  similar  expression  in  the  First 
Congress  by  Mr.  Ames,  see  note  S6  infra. 

51  Bowen  462. 

52  Id.  at  435. 

53  These  practices  are  more  fully  documented  by  Potts  and  by  Landis.  See 
Taylor  61,  where  the  author  justly  calls  these  works  "formidable  historical  analyses 
of  the  investigative  power."  A  canvass  of  more  recent  colonial  studies,  which  are  not 
directed  to  this  issue,  turned  up  no  additional  examples.  Further  colonial  research 
might  prove  rewarding. 
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thing  of  that  kind.  .  .  .-'  "54  An  early  parliamentary  inquiry  (1666) 
into  whether  appropriated  funds  had  been  expended  for  authorized 
purposes  is  found  in  the  authorization  of  a  committee  "to  inspect  the 
several  Accounts  of  the  Officers  of  the  Navy,  Ordnance,  and  Stores," 
and  to  send  for  persons  and  papers/'5  Compare  the  1729  investigation 
of  prison  administration  and  the  authorization  "to  examine  any  Per- 
sons, they  shall  think  fit.  .  .  ."5U  Such  practices  were  boldly  summar- 
ized in  the  course  of  the  debate  which  preceded  the  Walpole  inquiry 
and  with  which,  as  will  appear,  Jefferson  was  familiar. 

When  Walpole  fell  from  power  in  1742,  his  opponents  in  the 
Commons  moved  for  a  committee  to  investigate  his  conduct  through- 
out the  previous  two  decades.57  Lord  Limerick  said  that  no  duty 
of  the  House  was  more  important  "than  that  of  inquiring  strictly 
and  impartially  into  the  Conduct  of  those  who  are  intrusted  by  the 
King  with  the  executive  Part  of  our  Government."58  The  times 
were  stormy;  England  was  at  war  with  Spain;  the  opposition  rattled 
the  bones  of  disrupted  continental  alliances;  they  raised  the  dread 
spectre  of  civil  war;  and  they  played  a  tattoo  on  the  multitudinous 
dangers  that  would  flow  from  a  parliamentary  inquiry.59  But  to  no 
avail.  Member  after  member  spoke  for  the  right  and  the  duty  to 
inquire  into  the  conduct  of  the  administration  and  its  ministers 
"from  the  lowest  to  the  highest."60  Said  one,  "shall  there  be  the 
least  Suspicion  of  Mismanagement,  and  a  British  House  of  Commons 
not  inquire  into  it?"61  Opposition  to  the  inquiry  was  not  based  on 
a  denial  of  the  power  but  on  injudicious  timing,62  and  an  opposition 
spokesman  confirmed  that  no  man  would  deny  that  "we  have  a 
Right  to  inquire  into  the  Conduct  of  our  publick  affairs."63  That  this 
right  included  the  power  to  bring  executive  officers  themselves  be- 
fore the  House  is  illustrated  by  the  examination  of  Nicholas  Paxton, 

54  Landis  160,  citing  Hale,  Original  Institution,  Power  and  Jurisdiction  of 
Parliaments  105   (1707). 

55  8  Comm.  Jour.  628  (1666),  cited  by  Landis  161.  Again,  "dissatisfaction  with 
the  conduct  of  the  war  in  Ireland  led  on  June  1,  1689,  to  the  creation  of  a  com- 
mittee 'to  inquire  who  has  been  the  occasion  of  the  Delays  in  sending  Relief  over  to 
Ireland,  and  particularly  to  Londonderry.' "  Landis  162. 

50  Id.  at  163.  The  rejection  of  parliamentary  precedent  as  "judicial"  in  Kilbourn 
v.  Thompson,  103  U.S.  168  (1881),  has  been  shown  to  be  unhistorical.  Landis  159-60; 
Potts  692-96.  United  States  v.  Rumely,  345  U.S.  41,  46  (1953),  notes  this  c.  iicism 
and  remarks  upon  the  "inroads"  made  by  McGrain  v.  Daugherty,  373  L.b.  135 
(1927),  upon  Kilbourn  v.  Thompson. 

57  13  Chandler  139. 

58  ibid. 

59  Id.  at  82,  86,  89,  99,  154,  195. 

60  Id.  at  157,  93,  94,  96,  101,  139-40,  150,  158,  161,  210. 

61  Id.  at  149. 

62  Id.  at  161,  192,  195. 

63  Id.  at  161.  For  a  similar  concession  by  Horatio  Walpole,  son  of  Robert 
Walpole,  see  id.  at  195. 
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Solicitor  of  the  Treasury,  who  refused  to  testify  on  the  ground  that 
he  should  not  be  compelled  to  "accuse"  himself,  and  was  thereupon 
imprisoned."4  The  twenty-year  proposal  was  defeated  but  the  Hou?-e 
then  instituted  an  inquiry  limited  to  the  prior  ten  years.05  It  was 
in  the  midst  of  this  debate  that  the  elder  William  Pitt,  after  pointing 
to  the  historical  precedents,  summed  up  the  matter:  "We  are  called 
the  Grand  Inquest  of  the  Nation,  and  as  such  it  is  our  Duty  to 
inquire  into  every  Step  of  public  Management,  either  Abroad  or  at 
Home,  in  order  to  see  that  nothing  has  been  done  amiss."™ 

Understandably,  colonial  practices  reflected  this  background. 
After  studying  colonial  examples,  Potts  concluded  that  "the  colonial 
assemblies  like  the  Ho\jse  of  Commons,  very  early  assumed,  usually 
without  question,  the  right  to  investigate  the  conduct  of  the  other 
departments  of  the  government  .  .  .  ."67  Among  the  examples  he  cited 
were  the  inquiry  in  1722  by  the  Massachusetts  House  of  Repre- 
sentatives into  the  failure  of  Colonel  Walton  and  Major  Moody  to 
carry  out  certain  operations  in  the  field,  resting  on  its  duty  "to 
demand  of  any  Officer  in  the  pay  and  service  of  this  government  an 
account  of  his  Management  while  in  the  Public  Imploy."08  Another 
was  the  action  of  the  Pennsylvania  Legislature  in   1770  when  it 


64  Id.  at  224-25;  Committee  Rept.  pp.  2-3,  appearing  in  id. 

«5  Id.  at  182,  1S9.  216. 

60  Id.  at  172.  The  House  was  reminded  of  a  prior  inquiry  by  a  "famous 
committee"  of  which  Sir  R.  Walpole  was  himself  chairman.  Id.  at  103.  Note  too  a 
prior  inquiry  into  "the  Conduct  of  the  Lord  Commissioners  of  our  Admiralty," 
who  were  censured  and  then  deprived  of  the  "Direction  of  that  Branch  of  *he 
publick  Business."  Id.  at   208. 

That  the  House  was  the  "Grand  Inquest"  had  been  earlier  asserted  by  Coke, 
4  Inst.  11,  and  was  confirmed  by  Justice  Coleridge  in  Howard  v.  Gossett,  10  Q.B. 
359,  379-80,  116  Eng.  Rep.  139,  147  (1845):  "That  the  Commons  are,  in  the  words 
of  Lord  Coke,  the  general  inquisitors  of  the  realm,  I  fully  admit:  ...  it  would 
be  difficult  to  define  any  limits  by  which  the  subject  matter  of  their  inquiry  can  be 
bounded.  ...  I  would  be  content  to  state  that  they  may  inquire  into  everything 
which  concerns  the  public  weal  for  them  to  know;  and  they  themselves,  I  think, 
are  entrusted  with  the  determination  of  what  falls  within  that  category."  (Emphasis 
added.)  This  was  in  essence  repeated  on  appeal  in  Gossett  v.  Howard,  10  Q.B.  411, 
451,  116  Eng.  Rep.   158   (1S45). 

There  appeared  to  be  no  judicial  limitations  in  England  on  the  broad  power 
of  inquiry  and  commitment.  When  the  Lord  Mayor  of  London  was  committed 
by  the  House  of  Commons  to  the  Tower  of  London  for  contempt,  the  court  held 
that  it  "hath  no  cognizance  of  contempts  and  breaches  of  privileges  of  the  House 
of  Commons:  they  are  the  only  judges  of  their  own  privileges."  Case  of  Brass 
Crosby,  3  Wilson  188,  203,  95  Eng.  Rep.  1005-13  (K.B.  1771).  See  also  id.  at  199, 
204,  95  Eng.  Rep.  at  1010.  1013.  Parliamentary  commitments  for  contempt  remain 
immune  from  judicial  interference.  Burdett  v.  Abbott,  14  East  1,  149,  104  Eng.  Rep. 
501,  558  (K.B.  1811),  aff'd.  5  Dow  165,  200  02,  3  Eng.  Rep.  12S9,  1302  (H.L.  1817); 
Fielding  v.  Thomas,  [1896]  A.C.  600,  609;  Stockdale  v.  Hansard,  L.R.  9  Ad.  &  E. 
1,  169,  223-24,  232,  112  Eng.  Rep.  1112,  117o,  1195-96,  1199  (Q.B.  1S39)  ;  Gossett 
v.  Howard,  10  Q.B.  411,  451,  116  Eng.  Rep.   15S,   172    (1945);   May  93. 

07  Potts    708. 

68  Ibid. 
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"ordered  the  assessors  and  collectors  of  Lancaster  Count}  to  appear 
before  the  audit  committee  and  to  bring  with  them  their  books  and 
records  for  the  preceding  ten  years."09  Such  practices  found  specific 
expression  in  the  Maryland  Constitution  of  1776,  which  by  Article 
X  empowered  the  house  to  "call  for  all  public  or  official  papers  and 
records,  and  send  for  persons,  whom  they  may  judge  necessary  in 
the  course  of  inquiries  concerning  affairs  relating  to  the  public 
interest.  .  .  ."70  And  Taylor  concurs  with  Potts  that  "similar  powers 
were  exercised  quite  as  freely,  and  without  objection,  in  the  states 
with  constitutions  which  were  silent  on  the  subject."71 

Finally,  the  Continental  Congress,  in  creating  a  Department 
of  Foreign  Affairs  presided  over  by  a  Secretary,  provided  that  "any 
member  of  Congress  shall  have  access  [to  'all  .  .  .  papers  of  his 
office'] :  provided  that  no  copy  shall  be  taken  of  matters  of  a  secret 
nature  without  the  special  leave  of  Congress."7-  Here  we  have  a 
clear  reflection  of  British  and  colonial  practices,  demonstrating  that 
not  even  "secret"  matters  pertaining  to  foreign  affairs  could  be 
withheld  from  the  legislature. 

Far  from  being  restricted  to  eliciting  information  from  private 
persons,  colonial  history  thus  evinces  a  sweeping  power  to  inquire 
into  executive  management  and  the  application  of  public  funds,  to 
inquire  into  official  conduct  of  the  officials  themselves  and  to  re- 
quire them  to  appear.  McGrain  v.  Dougherty  summarized  this  his- 
tory as  follows: 

The  power  of  inquiry — with  power  to  enforce  it — is  an  essential  and 
appropriate  auxiliary  to  the  legislative  function.  It  was  so  regarded  and 
employed  in  American  legislatures  before  the  Constitution  was  framed 
and  ratified.73 

Against  this  background  it  is  idle  to  dwell  interminably  on  the 
separation  of  powers.74  Even  Montesquieu,  the  Great  Cham  of 
separation,  declared  that  the  legislature  should  "  'have  the  means 


69  Id.  at  709.  For  still  another  instance  where  "the  Pennsylvania  body  asserted 
its  right  to  investigate  a  public  official,"  see  id.  at  710-12. 

70  Id.  at  714. 

71  Taylor  12;  Potts  713,  715. 

72  Wolkinson  328.  (Emphasis  added.) 

73  273  U.S.  at  174.  This  was  deemed  of  such  importance  as  to  be  reemphasized: 
"In  that  period  ['Before  and  when  the  Constitution  was  framed  and  adopted'] 
the  power  of  inquiry — with  enforcing  process — was  regarded  and  employed  as  a 
necessary  and  appropriate  attribute  of  the  power  to  legislate — indeed,  was  treated 
as  inhering  in  it.  Thus  there  is  ample  warrant  for  thinking,  as  we  do,  that  the 
constitutional  provisions  which  commit  the  legislative  functions  to  the  two  houses 
are  intended  to  include  this  attribute  to  the  end  that  the  function  may  be  effectively 
exercised."  Id.  at  175. 

74  Younger  Passim;  Att'y  Gen.  memo.  3,  45-46;  Kramer  &  Marcuse  906. 
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of  examining  in  what  manner  its  laws  have  been  e:  ecuted'  by  gov- 
ernment officials."75  What  underlies  that  separation  is  not  to  be 
discovered  by  resort  to  pure  logic76  but  by  turning  to  history.77 
History  delineates  a  virtually  unlimited  legislative  p  ower  to  demand 
information  from  the  executive  branch.  And  if  history,  traditionally 
the  index  of  constitutional  construction,  is  to  be  our  guide,  it  may 
be  concluded  that  the  federal  executive  power  came  into  being 
subject  to  the  established  power  of  the  legislature  to  demand  in- 
formation. It  cannot  therefore  constitute  an  invasion  of  the  tradi- 
tional executive  powers  to  demand  information  which  Parliament 
and  colonial  legislatures  had  long  been  accustomed  to  require. 

B.    Early  Congressional  Precedents 

Were  confirmation  of  the  investigatory  power  leeded,  we  have 
the  practical  construction  of  the  legislative  powrr  by  the  First 
Congress,78  forcibly  expressed  in  a  little  noticed  statute,  the  Act 
of  September  2,  1789: 

[I]t  shall  be  the  duty  of  the  Secretary  of  the  Treasury  ...  to  make 
report,  and  give  information  to  either  branch  of  the  legislature  in  person 
or  in  writing  (as  he  may  be  required),  respecting  all  matters  referred 
to  him  by  the  Senate  or  House  of  Representatives,  or  which  shall 
appertain  to  his  office.  .  .  ,79 

This  provision  was  drafted  by  Alexander  Hamilton  himself,  and 
whether  or  not  he  hoped  that  this  "sweeping  mandate  .  .  .  wholly 
without  limitation"  would  "fasten  onto  every  conceivable  activity 
of  the  Administration"80  he  yet  knew  well  enough  whether  a  duty 
to  give  information  to  either  branch  could  be  constitutionally  im- 
posed. Note  that  this  statute  makes  no  provision  for  executive  dis- 


75  Taylor  SO. 

70  For  example,  Kramer  and  Marcuse  argue  that:  "The  same  logic  which  holds 
that  Congress  has  the  power  to  investigate  so  that  it  may  effectively  exercise  its 
legislative  functions,  supports  the  proposition  that  the  President  has  the  power  to 
withhold  information  when  use  of  the  power  is  necessary  to  exercise  his  Executive 
powers  effectively."  Kramer  &  Marcuse  899.  The  Supreme  Court  did  not  derive 
the  legislative  power  of  inquiry  from  "logic"  but  from  history.  See  notes  45  and 
73  supra.  Where  is  the  historical  evidence  that  the  power  to  withhold  was  an 
"attribute"  of  executive  power?  In  Anderson  v.  Dunn,  6  Wheat  (19  U.S.)  204, 
233-34  (1821),  the  Court  met  the  argument  that  to  imply  a  contempt  power  for  the 
legislature  is  to  make  possible  a  similar  executive  claim  by  saying  "neither  analogy 
nor  precedent  would  support  the  assertion  of  such  powers  in  any  other  than  a 
legislative  or  judicial  body." 

77  See  note  10  supra. 

78  McGrain  v.  Daugherty,  273  U.S.  135,  174  (1927),  referring  to  early  in- 
vestigations. 

7»  1  Stat.  65-66  (1789)  (now  5  U.S.C.  §  242  (Supp.  V,  1959-1963)).  (Emphasis 
added.) 

80  Koenig  58. 
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cretion  to  withhold.  Not  only  was  this  a  constitutional  interpretation 
by  the  First  Congress,  of  which  Chief  Justice  Taft  said  that  its 
"constitutional  decisions  have  always  been  regarded,  as  they  should 
be  regarded,  as  of  the  greatest  weight  in  the  interpretation  of  that 
fundamental  instrument,"81  but  it  had  the  approval  of  President 
Washington. 

The  debate  on  this  measure,  in  which  James  Madison  and 
Roger  Sherman,  members  of  the  Constitutional  Convention,  par- 
ticipated, picks  up  much  that  earlier  history  had  made  familiar.  As 
originally  proposed,  the  bill  made  it  the  duty  of  the  Secretary  to 
"digest  and  report  plans  for  the  improvement  and  management  of 
the  revenue  and  support  of  the  public  credit."82  The  right  of  Con- 
gress to  require  information  was  repeatedly  recognized;83  but  op- 
ponents of  the  proposed  duty  to  "report  plans"  strongly  objected 
that  it  would  give  rise  to  an  executive  invasion  of  the  House's  ex- 
clusive prerogative  to  originate  revenue  matters,  "an  interference 
of  the  executive  with  the  legislative  powers."84  Objection  was  made 
to  creation  of  "a  legal  right  in  an  officer  to  obtrude  his  sentiments 
perpetually  on  this  body."85  But  the  need  for  information  was 
stressed,  among  others,  by  Roger  Sherman:  "[A]s  we  want  informa- 
tion to  act  upon,  we  must  procure  it  where  it  is  to  be  had,  conse- 
quently we  must  get  it  out  of  this  officer,  and  the  best  way  of  doing 
so  must  be  by  making  it  his  duty  to  bring  it  forward."88  Noting 
that  "no  gentlemen  .  .  .  had  objected  to  his  [the  Secretary]  prepar- 
ing a  plan,  and  giving  it  when  it  was  called  for,"  Mr.  Fitzsimons 

81  Myers  v.  United  States,  272  U.S.  52,  174-75  (1926).  For  the  effect  to  be 
given  this  act  see  note  186  infra.  Further  executive  recognition  of  this  legislative 
power  is  illustrated  by  Vice-President  Calhoun's  request  to  the  House  in  1826,  to 
investigate  charges  against  his  prior  administration  of  the  War  Department  as  "the 
grand  inquest  of  the  nation,"  saying  that  "the  conduct  of  public  servants  is  a  fair 
subject  of  the  closest  scrutiny  .  ..."  3  Hinds  97.  Compare  the  invitation  issued 
by  Secretary  of  the  Treasury  Wolcott  in  1800,  Landis  171,  and  that  of  Secretary  of 
War  Crawford  in  1850,  id.  at  184. 

82  1  Annals  of  Cong.  615  (1789-1791).  (Emphasis  added.) 

83  See,  e.g.,  remarks  of  Roger  Sheridan,  accompanying  note  86  infra;  1  Annals 
or  Cong.  619,  628,  630  (1789-1791). 

84  Id.  at  616-18,  621.  As  Mr:  Gerry  put  it:  "Do  gentlemen  .  .  .  consider  the 
importance  of  the  power  they  give  the  officer  by  the  clause?  Is  it  not  part  of  our 
legislative  authority?  And  does  not  the  Constitution  expressly  declare  that  the 
House  solely  shall  exercise  the  power  of  originating  revenue  bills?  Now  what  is 
meant  by  reporting  plans?  It  surely  includes  the  idea  of  originating  money 
bills  .  .  .  ."  Id.  at  625. 

85  Id.  at  624.  (Emphasis  added.)  Mr.  Tucker  recapitulated:  "However  useful  it 
may  be  to  obtain  information  from  this  officer,  I  am  by  no  means  for  making  it  a 
mailer  of  right  in  him  to  intrude  his  advice."  Id.  at  630.  (Emphasis  added.) 

80  Id.  at  631.  Mr.  Ames  had  earlier  said:  "The  Secretary  is  presumed  to  acquire 
the  best  knowledge  of  the  subject  of  finance  of  any  member  of  the  community.  Now, 
if  this  House  is  to  act  on  the  best  knowledge  of  circumstances,  it  seems  to  follow 
logically,  that  the  House  must  obtain  evidence  from  that  officer  .  .  .  ."  Id.  at  619. 
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suggested  that  "harmony  might  be  restored  ...  by  changing  the 
word  report  into  prepare,"  and  he  so  moved.87  His  motion  was  "car- 
ried by  a  great  majority."88 

This  history  in  part  explains  the  omissions  of  similar  "informa- 
tion" provisions  from  the  contemporary  acts  setting  up  the  Depart- 
ment of  Foreign  Affairs,80  before  long  converted  to  the  Department 
of  State,90  and  the  Department  of  War.91  The  "planning"  problem 
was  not  mooted  in  setting  up  those  departments  and  they  were  es- 
tablished in  the  most  casual  manner  imaginable,91'  without  discus- 
sion but  for  the  "removability"  problem  in  Foreign  Affairs.  In  con- 
trast, Mr.  Ames  said,  "the  present  situation  of  our  finances  .  .  . 
presents  ...  a  deep,  dark  and  dreary  chaos.  ...  It  is  with  an  inten- 
tion to  let  a  little  sunshine  into  the  business  that  the  present  arrange- 
ment is  proposed."93  It  was  the  felt  need  for  planning  to  cope  with 
these  problems  by  a  "clear  and  capacious"  mind94  that  was  the 
source  of  the  original  mandatory  submission  of  "report  plans," 
later  reduced,  because  of  violent  objection  to  executive  "intru- 
sion," to  the  familiar  call  for  information  when  required.  Hence 
the  acts  setting  up  the  War  and  Foreign  Affairs  Departments  do 
not  lend  themselves  to  a  congressional  disclaimer  of  power  to 
require  information. 

But  Attorney  General  Rogers  experiences  no  difficulty  on  this 
score;  indeed,  he  states: 

One  of  the  most  powerful  arguments  to  be  found  anywhere  for  the 
right  of  the  President  and  the  heads  of  departments  to  withhold  con- 
fidential papers  ...  in  their  discretion  ...  is  contained  in  the  history 
dealing  with  the  creation  of  the  Department  of  Foreign  Affairs  by  the 
Continental  Congress,  in  1782.95 


87  Id.  at  628.  (Emphasis  added.) 

88  Id.  at  631. 

89  1  Stat.   28    (1789). 

80  1   Stat.  68   (1789)    (Enacted  Sept.  IS,  1789). 

91  1  Stat.  49  (1789)    (Enacted  Aug.  7,  1789). 

92  Cf.  1  Annals  of  Cong.  630  (1789-1791).  An  illuminating  glimpse  is  afforded 
by  the  fact  that  when  the  name  of  the  Department  was  changed  about  six  weeks 
after  its  creation  from  Foreign  Affairs  to  State,  its  duties  were  expanded  to  include 
the  publication  of  enacted  l:\vs,  keeping  the  Great  Seal  and  affixing  it  to  commis- 
sions of  all  civil  officers.  1  Slat.  68  (1789).  Again,  the  debate  on  the  bill  establishing 
the  Department  of  War  occupies  less  than  a  page,  without  any  mention  of 
information.  1  Annals  of  Cong.  615   (1789-1791). 

93  Id.  at  619-20.  (Emphasis  added.)  Mr.  Gerry  said  that  he  was  "in  favor  of 
the  object  of  the  clause;  that  was,  to  get  all  the  information  possible  for  the 
purpose  of  improving  the  revenue,  because  he  thought  this  information  would  be 
much  required,  if  he  judged  from  the  load  of  the  public  debt,  and  the  present 
inability  of  the  people  to  contribute  largely  to  its  reduction."  Id.  at  624. 

84  Id.  at  619. 

*5  Att'y  Gen.  Memo.  140. 
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Under  that  Congress,  he  properly  states,  "every  Member  thereof 
was  entitled  to  see  anything  he  wanted  to  see  in  the  records  of  that 
Department."96  And  because  some  members  of  the  Continental 
Congress  were  later  members  of  the  First  Congress,  he  concludes 
that: 

The  Members  who  sat  in  the  New  Congress  in  1789  could  not  have 
been  unfamiliar  with  the  fact  that  during  the  existence  of  the  Con- 
tinental Congress  its  Members  had  been  entitled  to  see  all  kinds  of 
secret  data.  The  conclusion  is  therefore  inescapable  that  the  founders 
of  our  Government,  and  those  who  sat  in  the  First  Congress,  meant  to 
give  no  power  to  the  Congress  to  see  secret  data  in  the  executive 
departments  against  the  wishes  of  the  President.  That  was  a  power 
which  the  Continental  Congress  had  and  which  the  framers  of  the 
Constitution  meant  for  the  new  Congress,  created  by  the  Constitution, 
not  to  have.97 

This  "powerful  argument"  and  its  "inescapable  conclusion"  simply 
will  not  stand  up. 

The  stormy  debate  which  swirled  about  the  proposed  Depart- 
ment of  Foreign  Affairs,  and  which  dragged  on  for  days  and  days,**8 
was  exclusively  devoted  to  a  clause  which  would  make  the  Secretary 
"removable  from  office  by  the  President."  Not  a  single  word  was 
uttered  about  the  congressional  right  to  require  information,  secret 
or  otherwise.09  From  this  the  Attorney  General  might  with  equal 
plausibility  have  concluded  that  the  right  to  require  information 
had  gone  by  default.  But  such  an  argument  was  precluded  by  the 
debate  on  the  Department  of  the  Treasury,  during  which  it  was 
generally  agreed  that  "information,"  as  contrasted  with  the  "in- 
trusive" submission  of  plans  could  be  required  of  the  Secretary,  as 
Roger  Sherman  had  categorically  asserted.100  And  the  ensuing  Act 
of  September  2,  1789,  required  information  without  any  qualifica- 
tion whatsoever.  The  Attorney  General's  attempt  to  read  an  ex- 
ception for  "secret  data"  into  this  plain  statutory  provision,  for  so  his 
argument  must  be  tested,  not  only  labors  under  the  burden  that  such 
attempts  must  carry,  but  can  be  effectively  countered.  There  was  no 
need  to  single  out  for  special  mention  "secret  data"  from  other  infor- 
mation which  Congress  felt  empowered  to  "require,"  because  the 
plenary  parliamentary  and  colonial  legislative  power — but  for  the 


90  Ibid.  For  the  Continental  Congress  provision,  see  text  accompanying  note 
72  supra. 

97  Att'y  Gen.  Memo.   141. 

98  1  Annals  of  Cong.  473-672  (17S9-1791). 

99  Mr.  Wolkinson,  whose  articles  the  Attorney  General  adopted  almost  in  haec 
verba,  himself  tells  us  that  he  was  unable  "to  find  any  reference  to  that  [Continental 
Congress]  provision  in  the  debate  in  the  New  Congress  on  the  Act  creating  the 
Department  of  Foreign  Affairs."  Wolkinson   329-30. 

100  See  text  accompanying  note  86  supra. 
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limited  recalcitrance  of  George  the  Second  during  the  Walpole  in- 
quiry, which  had  "greatly  surprized"  the  Select  Committee,101  and 
which  was  repudiated  by  the  very  Continental  Congress  provision 
upon  which  Attorney  General  Rogers  relies — had  never  been  ques- 
tioned, so  far  as  present  day  scholarship  has  disclosed. 

Why  indeed  should  former  members  of  the  Continental  Con- 
gress have  become  more  trusting  with  a  new  Department  set  up  in 
a  separate  executive  branch  than  with  the  old  over  which  they  had 
plenary  control?  The  relations,  of  the  Continental  Congress  with  the 
Secretary  of  the  Department  of  Foreign  Affairs,  by  the  Attorney 
General's  own  testimony,  closely  resembled  the  intimate  relations  of 
Parliament  with  its  ministers,102  and  it  yet  jealously  insisted  on  ac- 
cess to  all  "secrets"  in  that  Department.  The  First  Congress  was 
not  intent  on  surrendering  cherished  prerogatives  to  the  newly 
created  executive  branch;  on  the  contrary,  the  1789  debate  on  the 
new  Department  is  rife  with  distrust  of  the  President  and  the  new 
department  heads.103  Moreover,  the  members  of  the  1789  Congress 
who  had  been  members  of  the  Continental  Congress  had  earlier  had 
access  to  all  the  information  involved  in  the  delicate  treaty  making 
with  France,  Holland  and  England.  Such  access  militates  strongly 
against  the  argument  that  they  would  by  default  endorse  the  notion 
that  executive  insulation  of  "secret"  papers  from  the  Congress 
was  indispensable  to  the  conduct  of  foreign  affairs. 

Any  doubts  that  may  cling  to  the  omission  of  "information"  pro- 
visions from  the  War  Department  and  Foreign  Affairs  statutes,  how- 
ever, are  set  to  rest  by  the  advice  Attorney  General  Cushing  fur- 
nished in  1854  to  the  President: 

By  express  provision  of  law,  it  is  made  the  duty  of  the  Secretary  of 
the  Treasury  to  communicate  information  to  cither  House  of  Con- 
gress when  desired;  and  it  is  practically  and  by  legal  implication  the 
same  with  the  other  secretaries,  and  with  the  Postmaster  and  the 
Attorney  General.104 


ioi  For  a  discussion  of  this  incident,  see  text  accompanying  notes  20S-10  infra. 

102  Att'y  Gen.  Mem.  140-41. 

103  For  the  First  Congress*  suspicion  of  executive  "intrusion,"  see  text  accom- 
panying note  85  supra.  Note  also  Gerry's  remark:  "If  the  doctrine  of  having  prime 
and  great  ministers  of  state  was  once  well  established,  he  did  not  doubt  but  we  should 
soon  see  them  distinguished  by  a  green  or  red  ribbon,  or  other  insignia  of  court  favor 
and  patronage."  1  Annals  of  Conc.  624  (1789-1791).  See  also  id.  at  617.  Cf.  note 
84  supra. 

i°4  6  Ops.  Att'y  Gen.  326,  333  (18S6).  Both  Wolkinson  247-48,  and  Attorney 
General  Rogers,  Att'y  Gen.  Memo.  48,  quote  in  identical  terms  another  Cushing 
extract  of  similar  import,  i.e.,  that  the  Treasury  statute,  subjecting  the  Secretary  to 
"direct  calls  for  information,"  "has  come,  by  analogy  or  by  usage,  to  be  considered  a 
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"Congress,"  summed  up  Cushing,  "may  at  all  times  cal  on  them 
[the  Departments]  for  information  or  explanation  in  i  tatters  of 
official  duty.  .  .  ."105  In  light  of  the  foregoing,  Attorne/  General 
Rogers'  statement  in  1958  that  "the  Executive  privilege  .  .  .  could 
be  traced  back  to  section  2  of  the  Act  of  July  27,  1789,  I  Stat.  28, 
establishing  the  Department  of  Foreign  Affairs"108  is  without  merit. 

The  authoritative  constitutional  construction  of  "legislative 
power"  by  President  and  Congress  embodied  in  the  Act  of  1789, 
which  made  it  the  "duty"  of  the  Secretary  of  the  Treasury  to  fur- 
nish information  required  by  Congress,  is  the  earliest  illustration  of 
the  fact  that  both  Houses,  as  the  Supreme  Court  remarked,  "early 
in  their  history"  took  the  broad,  colonial  view  of  their  power  to  in- 
quire.107 Throughout  the  first  hundred  years  of  our  history  there 
was  a  constant  stream  of  investigations  of  the  civil  and  military 
operations  of  the  executive  branch.108  The  instances  are  far  too 


part  of  their  [the  other  Department's!  official  business."  6  Ops.  Att'y  Gen.  at  332. 
Nonetheless,  they  conclude  on  the  basis  of  Cushing's  statement  that  "no  Head  of 
Department  can  lawfully  perform  an  official  act  against  the  will  of  the  President 
.  .  .  [otherwise]  Congress  might  by  statute  so  divide  and  transfer  the  executive 
power  as  utterly  to  subvert  the  Govcrment  .  .  .  ,"  7  Ops.  Att'y  Gen.  469-70  (1856), 
and,  premising  a  "suppositious"  law  which  would  compel  department  heads  to  furnish 
information  to  Congress,  leaving  no  discretion  to  withhold  in  the  President,  that: 
"According  to  Attorney  General  Cushing,  such  a  law  might  well  be  subversive  of  our 
form  of  Government.  .  .  ."  Wolkinson  249;  Att'y  Gen.  Memo.  48.  That  Cushing 
recognized  the  constitutionality  of  the  1789  law  requiring  the  Treasury  to  furnish 
information,  without  any  reservation  for  "discretion"  is  implicit  in  the  quotation 
in  the  text  accompanying  notes  104-05  supra.  Moreover,  Cushing  stated  in  the 
same  opinion  that:  "To  coerce  the  Head  of  the  Department  is  to  coerce  the 
President.  This  can  be  accomplished  in  no  other  way  but  by  a  law,  constitutional 
in  its  nature,  enacted  in  accordance  with  the  forms  of  the  Constitution."  Quoted  by 
Wolkinson  252;  Att'y  Gen.  Memo.  51. 

i°r>  6  Ops.  Att'y  Gen.  344  (1856). 

106  Paraphrased  by   Kramer  &   Marcuse  895   n.772. 

J°7  McGrain  v.  Daugherty,  273  U.S.  135,  174  (1927). 

108  Taylor  ii.  From  the  outset,  members  of  Congress  insisted  that  "an  inquiry 
into  the  expenditure  of  all  public  money  was  the  indispensable  duty  of  this  House." 
3  Annals  of  Cong.  491  (1792).  Mr.  Randolph,  in  proposing  the  investigation  of  the 
War  Department  in  1809,  put  the  matter  sharply:  "Among  the  duties — and  among 
the  rights,  too — of  this  House,  there  is  perhaps  none  so  important  as  the  control 
which  it  constitutionally  possesses  over  the  public  purse.  To  what  purpose  is  that 
control?  The  mere  form  of  appropriating  public  money,  unless  this  House  r^orously 
examine  into  the  application  of  the  money  thus  appropriated;  unless  the  House 
examine  ...  if  it  be  misapplied,  that  is,  if  money  appropriated  for  one  object  be 
expended  for  another;  unless  we  do  this,  sir,  our  control  over  the  public  purse  is 
a  mere  name — an  empty  shadow."  19  Annals  of  Cong.  1330-31   (1809). 

Congressman  Macon  said  in  1S10:  "[TJhe  right  to  inquire  into  the  state  of  the 
whole  Army  unquestionably  gave  the  right  to  inquire  into  the  conduct  of  the  individ- 
uals composing  it."  21  Annals  of  Cong.  1748  (1810).  In  sum,  the  "power  of  inriuiry  has 
been  employed  by  Congress  throughout  our  whole  history  ...  in  determining  what 
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numerous  to  chronicle  here,  and  such  investigations  have  continued 
uninterruptedly  down  to  the  present  day.109  The  Attorney  General 
himself  noted  that  the  executive  branch  has  failed  to  comply  with 
Congressional  demands  for  information  in  "relatively  few  in- 
stances."110 Because  Congress  did  not  clap  such  recusants  in  the 
Capitol  guardroom  or  run  to  the  courts,  Attorney  General  Rogers 
has  spelled  out  "150  years  of  legislative  acquiescence"  in  the 
assertion  of  executive  power  to  withhold  information  from  Con- 
gress.111 It  is  a  strange  logic  that  would  deduce  from  175  years 
of  persistent  congressional  demands  for  information  and  almost 
unfailing  excoriation  of  executive  refusals  to  furnish  it112  an  "acqui- 
escence" in  the  withholding.  Moreover,  if  the  legislative  power 
conferred  by  the  Constitution  indeed  reflected  parliamentary  and 
colonial  usage,  as  the  Act  of  1789  immediately  demonstrated 
afresh,  then  subsequent  "acquiescence"  in  resistance  to  its  exercise 
is  of  no  moment,  for  a  constitutional  power,  as  in  the  case  of  a 
statutory  authority,  "cannot  evaporate  through  lack  of  .  .  .  ex- 
ercise."113 But  such  "acquiescence"  is  in  fact  a  figment  of  the 
executive  imagination. 


to  appropriate  ...  or  whether  to  appropriate.  The  scope  of  the  power  to  inquiry, 
in  short,  is  as  penetrating  and  far  reaching  as  the  potential  power  to  enact  and 
appropriate  under  the  Constitution."  Barenblatt  v.  United  States,  360  U.S.  109,  111 
(1959). 

io»  To  cite  only  a  few  early  examples,  the  House  "scrutinized  the  Treasury  De- 
partment (1800  and  1824),  the  territorial  government  of  Mississippi  (1800);  the  War 
Department  (1809  and  1832);  the  conduct  of  General  James  Wilkinson  (1810);  gov- 
ernment 'clerks'  generally  (1818),  the  Post  Office  (1820  ard  1>22),  the  Bank  of  the 
United  States  (1832  and  1834),  the  New  York  Customs  House  (1839),  the  conduct  of 
Captain  J.  D.  Elliot  commanding  a  naval  squadron  in  the  Mediterranean  (1839),  the 
Commissioner  of  Indian  Affairs  (1849),  the  Secretary  of  the  Interior  (1S50)  ;  the 
Smithsonian  Institution  ( 1 8 5  S ) .  In  the  meantime  the  Senate  h..d  looked  into  General 
Andrew  Jackson's  conduct  of  the  Seminole  Wars  in  Florida  (1818),  the  Internal 
Revenue  Bureau  (1828),  the  Post  Office  (1S30),  and  John  Brown's  raid  at  Harper's 
Ferry  (1859)."  Taylor  33-34.  See  also  Potts  813-14,  and  a  list  compiled  by  Senator 
Edmunds  in  1886,  17  Cong.  Rec.  2216  it  seq.  (1886).  It  is  now  beyond  dispute  that 
the  "power  of  Congress  to  conduct  investigations  is  inherent  in  the  legislative 
process.  ...  It  comprehends  probes  into  departments  of  the  Federal  Government 
to  expose  corruption,  inefficiency  or  waste."  Watkins  v.  United  States,  354  U.S.  178, 
187    (1957). 

110  Att'y  Gen.  Memo.  2. 

111  Id.  at  71. 

112  See,  e.g.,  Senator  Edmunds'  (chairman  of  the  Senate  Judiciary  Committee) 
reply  to  President  Cleveland  in  1886.  Collins  569-73.  Cf.  the  House  Report  filed  in 
1843  after  President  Tyler  furnished  the  desired  information,  accompanied  by  a 
claim  of  power  to  withhold.  3  Hinds  181-86. 

1J3  FTC  v.  Bunte  Bros.,  312  U.S.  349,  352  (1941).  See  United  States  v.  Morton 
Salt  Co.,  338  U.S.  632,  647  (1950).  In  the  Jay  Treaty  debate  (1796),  Mr.  Havens  "laid 
it  down  as  an  incontrovertible  maxim,  that  neither  of  the  branches  of  the  Govern- 
ment could,  rightfully  or  constitutionally,  divest  itself  of  any  powers  ...  by  a 
neglect  to  exercise  those  powers  that  were  granted  to  it  by  the  Constitution."  5 
Annals  of  Cong.  486  (1796).  To  the  same  effect,  see  the  statement  of  Mr.  Nicholas, 
id.  at  447. 
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II.    The  "Executive  Power"  Contains  No 
Historical  Limitations  on  Legislative  Inqui  a 

Attorney  General  Rogers  builds  his  fortress  on  th<  executive 
power,  the  argument  being  that  the  Constitution  vests  thi  executive 
power  in  the  President  and  directs  him  to  "take  care  that  the  laws 
be  faithfully  executed."  Since  he  "is  supreme  in  the  duties  assigned 
to  him  by  the  Constitution,"  the  argument  runs,  Congress  cannot 
"compel  heads  of  departments  by  law  to  give  up  papers  and  infor- 
mation involved"  if  the  President  concludes  they  should  be  with- 
held.114 The  Congress,  however,  is  equally  "supreme  in  the  duties 
assigned  to  [it]  by  the  Constitution,"  preeminent  among  which  is 
the  established  power  to  investigate  into  executive  conduct;  and,  in 
light  of  history  it  might  be  argued  with  greater  force  that  the  ex- 
ecutive cannot  withhold  that  which  Congress  is  authorized  to  re- 
quire. The  Attorney  General  does  not  address  himself  to  the  ac- 
commodation of  the  two  powers  but  rather  assumes  that  some 
special  attribute  of  the  executive  power  gives  the  executive  the  last 
word.115 

If  the  executive  power  runs  no  further  than  the  power  to  ex- 
ecute the  laws,  the  claim  of  "uncontrolled  discretion"  to  withhold 
information  is  truly  in  an  awkward  posture  for  it  posits  that  effec- 
tive execution  of  the  laws  requires  that  Congress  be  kept  in  the 
dark  as  to  how  its  laws  are  being  executed.  Without  details  of  per- 
formance a  congressional  determination  whether  to  transfer,  alter 
or  abolish  delegated  functions  is  impeded;  without  such  information 
inquiry  into  "corruption,  inefficiency  or  waste"  is  shackled.  There 
is  not  the  slightest  historical  warrant  to  conclude  that  by  conferring 
the  power  to  execute  the  laws  the  framers  intended  the  executive 
to  limit  legislative  exercise  of  those  established  functions  in  order  to 
shield  executive  conduct  from  traditional  legislative  inquiries. 

No  mention  of  the  secrecy  issue  is  to  be  found  in  the  history 
of  the  executive  power,  but  revealing  light  on  the  pre-1789  attitude 
toward  governmental  secrecy  is  shed  by  the  history  of  Article  I,  sec- 
tion 5(3),  of  the  Constitution  which  required  Congress  to  keep  and 
publish  Journals,  except  "such  parts  as  may  in  their  [each  House] 
judgment  require  secrecy."  The  lively  fears  that  were  stirred  when 
the  issue  was  brought  into  the  open  by  an  express  grant  to  the 
legislature,  then  more  trusted  than  the  executive,110  and  the  narrow 


114  Att'y  Gen.  Memo.  3-4.  See  also  id.  at  46.  This  view  is  adopted  by  Kramer 
&  Marcuse  899-903. 

115  Id.  at  898-902. 

116  See  text  accompanying  notes  132-40  infra. 
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reading  whereby  proponents  sought  to  allay  such  fears,  repel  the 
inference  that  the  Framcrs  intended  by  implication  to  give  the 
executive  the  limitless  power  that  was  withheld  from  the  Congress. 

The  Article  I  provision  was  first  voted  by  the  Federal  Con- 
vention by  a  very  narrow  margin  after  James  Wilson's  vigorous 
objection:  "The  people  have  a  right  to  know  what  their  Agents  are 
doing  or  have  done,  and  it  should  not  be  in  the  option  of  the  Legis- 
lature to  conceal  their  proceedings."117  Later,  when  George  Mason 
and  Gerry  pressed  for  publication  of  "all  the  proceedings  of  the 
House,"  the  "other  side"  countered  that  "cases  might  arise  where 
secrecy  might  be  necessary  in  both  Houses — Measures  preparatory 
to  a  declaration  of  war.  .  .  ,"118 

Such  fears  and  the  attempts  to  quiet  them  by  restrictive  read- 
ings were  echoed  in  the  Ratification  Conventions.  In  Virginia, 
Patrick  Henry  demanded  an  explanation  "why  Congress  should 
keep  their  proceedings  secret,"  and  opined  that  "the  liberties  of  a 
people  never  were  .  .  .  secure  when  the  transactions  of  their  rulers 
may  be  concealed  from  them."  He  recognized  the  need  for  tem- 
porary withholding  of  "such  transaction  as  relate  to  military  opera- 
tions or  affairs  of  great  consequence,  the  immediate  promulgation 
of  which  might  defeat  the  interests  of  the  country."  And  he  con- 
cluded that  to  "cover  with  the  veil  of  secrecy  the  common  routine 
of  business,  is  an  abomination.  .  .  ."119  George  Mason  also  argued 
that  the  provision  "enables  them  to  keep  the  negotiations  about 
treaties  secret.  Under  this  veil  they  may  conceal  anything  and  every- 
thing."120 To  set  such  fears  at  rest,  John  Marshall  referred  to  the 
British  practice  invoked  by  Patrick  Henry  and  asked: 

When  debating  on  the  propriety  of  declaring  war,  or  on  military  ar- 
rangements, do  they  deliberate  in  the  open  fields?  No  sir.  ...  In  this 
plan,  secrecy  is  only  used  when  it  would  be  fatal  and  pernicious  to 
publish  the  schemes  of  government.121 

Not  satisfied,  Mason  continued  to  press,  "why  not  insert  words  that 
would  exclude  ambiguity  and  danger?"122 

In  the  North  Carolina  Ratification  Convention,  Davie,  a  mem- 
ber of  the  Federal  Convention,  explained  that  under  the  provision 


117  2  Farrand,  Records  260. 

118  Id.  at  613. 

119  3  Elliot's  Debates  170  (2d  ed.  1941). 

120  Id.  at  404.  This  was  not  a  fleeting  reaction.  In  1846  President  Polk  wrote 
the  House  that:  "I  am  fully  aware  of  the  strong  and  correct  feeling  which  exists 
throughout  the  country  against  secrecy  of  any  kind  in  the  administration  of  the 
Government.  ..."  4  Richardsok  434. 

121  3  Elliot,  op.  cit.  supra  note  119,  at  233,  170,  222. 
123  Id.  at  404. 
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"they  would  conceal  nothing,  but  what  is  would  be  unsafe  to  pub- 
lish."123 And  Iredell  added  that: 

In  time  of  war  it  was  absolutely  necessary  to  conceal  the  operations 
of  government;  otherwise  no  attack  on  an  enemy  could  be  premeditated 
with  success  .  .  .  that  it  was  no  less  imprudent  to  divulge  our  nego- 
tiations with  foreign  powers.  .  .  .,84 

These  remarks  testify  to  the  apprehension  that  was  generated 
by  an  express  legislative  authorization  to  conceal  information  from 
the  public.  In  light  of  the  denial  to  the  representative  body  of  limit- 
less power  to  conceal,  how  can  an  intention  be  derived  to  grant 
by  implication  to  the  executive  branch  power  to  keep  "anything  and 
everything"  secret?  Indeed,  what  might  momentarily  be  concealed 
from  the  public  had  to  be  divulged  to  Congress  if  that  partner  in 
government  was  to  participate  in  making  the  momentous  decisions 
which  alone  were  to  be  temporarily  concealed. 

In  the  interest  of  completeness  it  is  necessary  to  inquire 
whether  the  executive  power  extends  beyond  the  power  of  faithful 
execution  of  the  laws.  There  is  no  dissent  from  the  early  identifica- 
tion of  the  legislative  power  of  inquiry  with  that  of  the  parlia- 
mentary Grand  Inquest.120  In  contrast,  both  the  framers  of  the  state 
constitutions  and  the  records  of  the  Constitutional  Convention  show 
an  intention  to  cut  the  executive  off  from  the  prerogatives  of  the 
Crown  and  to  limit  its  power.120  Kramer  and  Marcuse  invoke  the 
Founding  Father's  fear  of  "despotic  tendencies  of  the  legislature," 
of  legislative  "tyranny,"  but  that  darkens  counsel.127  So,  Madison's 
statement  that  "the  legislative  department  is  everywhere  .  .  .  draw- 
ing all  power  into  its  impetuous  vortex  .  .  .',128  merely  had  reference 
to  the  "danger  from  legislative  usurpations  ...  by  assembling  all 


123  4  Elliot,  op.  cil.  supra  note  119,  at  72. 

124  Id.  at  73. 

125  William  Pitt  asserted  the  power  of  a  Grand  Inquest  without  contradiction, 
see  text  accompanying  note  66  supra;  it  was  recognized  that  this  was  a  congres- 
sional power  by  Washington  and  his  Cabinet,  see  text  accompanying  note  191  infra, 
by  Vice-President  Calhoun,  see  note  81  supra,  and  by  President  Polk,  see  note  281 
infra.  See  also  notes  201,  203  and  226  infra,  and  the  discussion  in  the  House  during 
the  Jay  Treaty  debate,  at  notes  2S1-S3  infra. 

129  See  text  accompanying  notes  142,  157-59  infra.  See  also  notes  151  and  157 
infra.  Iredell  explained  to  the  North  Carolina  Ratification  Convention  that:  "It 
was  very  difficult,  immediately  on  our  separation  from  Great  Britain,  to  dis. :igage 
ourselves  entirely  from  ideas  of  government  we  had  been  used  to."  4  Elliot,  up.  cit. 
supra  note  119,  at  108.  But  referring  to  the  maxim  that  "the  King  can  do  no  wrong," 
Iredell  said  that  a  departure  from  the  royal  prerogative  was  made  because  "we  have 
experienced  that  he  can  do  wrong.  .  .  ."  Id.  at  109.  The  very  resort  to  "executive 
power"  marked  a  step  away  from  English  law.  See  note  153  infra. 

127  Kramer  &  Marcuse  905. 

125  Ibid. 
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power  in  the  same  hands,"129  which  he  had  illustrated  during  the 
Constitutional  Convention  by  reference  to  sev<  ral  states  wherein 
"the  Executives  . .  .  are  in  general  little  more  than  Cyphers;  the  legis- 
lature omnipotent."1110  This  was  a  plea  for  the  strong  executive 
fashioned  by  the  framers,  no  more.131  From  this  follows  no  intention 
to  curtail  familiar  legislative  inquiry  into  executive  conduct.  Madi- 
son himself  stated  in  The  Federalist  No.  51  :hat  "in  republican 
government,  the  legislative  authority  necessarily  predominates." 
And  the  "belief  prevalent"  at  the  end  of  the  colonial  period  was 
that  "  'the  executive  magistracy'  was  the  natural  enemy,  the  legis- 
lative assembly  the  natural  friend  of  liberty.  .  .  ,"13-  It  has  survived 
in  Mr.  Justice  Brandeis'  well-known  reference  to  the  deep-seated 


120  The  Federalist  No.  47.  So,  too,  James  Wilson's  remark,  Krai;:<  :•  &  Marcuse 
905,  that  the  colonists  "did  not  oppose  the  Briiish  King  but  the  Parliament  ...  a 
corrupt  multitude,"  scarcely  expresses  Wilson's  preference  for  the  executive  over  the 
legislature,  for  he  flatly  rejected  the  moi  archical  "prerogative"  and  conceived  of 
executive  power  as  confined  to  "executing  the  laws."  See  text  accompanying  note 
1SS  infra.  See  also  note  151  infra.  Jefferson  explained  that  he  opposed  Hamiltonian 
measures  in  order  "to  preserve  the  Legislature  pure  and  independent  of  the  Execu- 
tive .  .  .  not  lo  permit  the  Constitution  to  be  construed  into  a  monarchy.  .  .  ." 
Corwin   18. 

When  Kramer  &  Marcuse  905,  quote  Gouverneur  Morris  to  the  effect  that  the: 
"Executive  magistrate  should  be  the  guardian  of  the  people,  even  of  the  lower 
classes,  against  Legislative  tyranny,"  and,  to  complete  the  quotation:  "against  the 
Great  and  the  wealthy  who  in  the  course  of  things  will  necessarily  compose  the 
Legislative  Body,"  2  Farrand,  Records  52,  they  could  scarcely  pick  a  poorer  witness. 
It  is  of  a  piece  with  Morris'  "frankly  cynical  contempt  for  'democracy,' "  for  he 
ever  feared  the  "domination  of  a  riotous  mob"  and  favored  a  "government  in  the 
hands  of  the  rich  and  well-born,"  a  "president  elected  for  life,  with  power  to  ap- 
point a  Senate  of  life  members"  7  Dictionary  of  American  Biography  209,  211 
(Malone  ed.  1934),  all  for  the  protection  of  the  "lower  classes"! 

130  2  Farrand,  Records  35. 

131  So,  too,  Jefferson's  fear  of  a  legislative  despotism  merely  underscored  that 
under  the  Virginia  government,  to  which  his  words  were  directed:  "All  the  powers 
of  government,  legislative,  executive,  and  judiciary,  result  to  the  legislative  body. 
The  concentrating  these  in  the  same  hands  is  precisely  the  definition  of  despotic 
government."  Kramer  &  Marcuse  905  n.SOl.  (Emphasis  added.)  The  power  of 
congressional  inquiry  is  not  at  all  comparable  to  such  "concentration." 

132  Corwin  5-6.  An  explanation  was  furnished  in  1791  by  Justice  Wilson,  one 
of  the  foremost  Framers:  before  the  Revolution,  the  executive  powers  were  not 
derived  from  the  people  but  from  a  "foreign  source"  and  "were  directed  to  foreign 
purposes";  hence,  they  were  "objects  of  aversion  and  distrust."  But  "our  assemblies 
were  chosen  by  ourselves  ....  Every  power,  which  could  be  placed  in  them,  was 
thought  to  be  safely  placed  .  .  .  ."  At  the  Revolution,  "the  same  fond  predilection, 
and  the  same  jealous  dislike,  existed  and  prevailed.  ..."  1  Wilson,  Works  398 
(1804). 

Mr.  Davie,  speaking  for  ratification  of  the  Constitution  before  the  North 
Carolina  Convention,  would  have  preferred  to  confide  the  treaty  making  power  to 
the  President  alone,  but  explained  "that  jealousy  of  executive  power  which  has 
shown  itself  so  stronely  in  all  the  American  governments,  would  not  admit  this 
improvement."  3  Farrand,  Records  348. 

Compare  the  state  constitutional  limitations  on  the  executive  collected  by 
Patterson  82-91.  See  Hurst,  Justice  Holmes  98;  2  Page  Smith  701,  695. 
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conviction  of  the  English  and  American  people  that  "they  must 
look  to  representative  assemblies  for  protection  of  their  liberties."18* 

The  early  state  constitutions,  with  each  of  which  one  or  more 
of  the  members  of  the  Convention  were  familiar,184  not  only  pro- 
vided for  "legislative  supremacy,"  but  generally  limited  the  ex- 
ecutive power.180  The  New  York  Constitution  influenced  the  Com- 
mittee on  Detail  more  than  any  other;180  it  vested  the  "executive 
power"  in  a  governor  and  then  enumerated  a  set  of  powers,  such 
as  the  power  to  reprieve  and  pardon,  but  lodged  the  veto  and  ap- 
pointment power  elsewhere.187 

The  records  of  the  Constitutional  Convention  on  this  point, 
though  meager,  are  yet  illuminating.188  In  a  debate  on  the  initial 
resolution  it  was  determined  "that  a  national  Executive  be  [in- 
stituted] ...  to  possess  the  executive  powers  of  Congress.  .  .  ."1M 
Roger  Sherman,  arguing  for  appointment  of  the  executive  by  the 
legislature,  said  that  "he  considered  the  Executive  magistracy  as 
nothing  more  than  an  instrument  for  carrying  the  will  of  the  Legis- 
lature into  effect.  .  .  ."140  Notwithstanding  that  James  Wilson  was 
"leader  of  the  'strong  executive'  party"  and  favored  an  executive 
"independent  of  the  legislature,"141  he  too  declared  that  he  "did 
not  consider  the  Prerogative  of  the  British  Monarch  as  a  proper 
guide  in  defining  the  Executive  powers. . .  .  The  only  powers  he  con- 
ceived strictly  Executive  were  those  of  executing  the  laws  and  ap- 
pointing officers.  .  .  ."142 

183  Myers  v.  United  States,  272  U.S.  52,  294-95  (1926)  (dissenting  opinion) 
(Holmes,  J.,  concurring).  More  rccenUy  Mr.  Justice  Jackson  expressed  reluctance 
"further  to  aggrandize  the  presidenUal  office,  already  so  potent  ...  at  the  expense 
of  Congress."  Youngstown  Sheet  &  Tube  Co.  v.  United  States,  343  U.S.  579,  654 
(1952)   (concurring  opinion). 

134  Farrand,  Framing  128-29;  Patterson  82-83.  Farrand  remarks  that  members 
of  the  Federal  convention  "were  dependent  upon  their  experience  under  the  State 
constitutions"  and  upon  "what  they  themselves  had  seen  and  done."  Farrand, 
Framing  203-04.  For  a  collection  and  analysis  of  state  constitutional  provisions,  see 
Patterson  83-89. 

136  Patterson  89,  83-84.  If  "Legislative  Supremacy"  had  come  into  disrepute, 
Corwin,  Court  Over  Constitution  24  (1938),  execuUve  discretion  to  withhold  in- 
formation was  significantly  missing  from  the  numerous  checks  on  Congress  which 
were  enumerated  in  the  several  Conventions.  See,  e.g.,  2  Elliot's  Debates  166-69 
(1941). 

136  Farrand,  Framing  129;  Patterson  85. 

»*  Ibid. 

138  Having  examined  the  records  of  the  Constitutional  Convention  on  the 
issue  whether  the  express  enumeration  excluded  unenumerated  executive  powers,  the 
writer  concurs  in  the  analysis  of  Patterson  92-97.  The  matter  is  hereinafter  dis- 
cussed. 

139  1  Farrand,  Records  64. 
"0  Id.  at  65. 

141  Corwin  11. 

142  1  Farrand,  Records  65-66.  See  also  Iredell's  remarks  to  the  North  Carolina 
Ratification  ConvenUon,  note  126  supra. 
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No  one  took  exception  to  these  remarks;  instead  the  debate 
centered  on  whether  the  executive  should  be  single  or  multiple. 
Madison  thereupon  emphasized  that  preliminarily  it  was  essential 
"to  fix  the  extent  of  the  Executive  authority  ...  as  certain  powers 
were  in  their  nature  Executive,  and  must  be  given  to  that  de- 
partment .  .  .  "ua  Madison  therefore  did  not  consider  that  the 
mere  creation  of  an  executive  gave  rise  to  inherent  powers  but 
rather  that  they  "must  be  given"  to  the  executive.  Accordingly  he 
moved,  being  seconded  by  Wilson,  the  insertion  after  the  words 
"that  a  national  Executive  ought  to  be  instituted"  of  the  phrase 
"with  power  to  carry  into  effect  the  national  laws,  to  appoint  to 
offices  .  .  .  and  to  execute  such  other  powers  as  may  from  time  to 
time  be  delegated  by  national  Legislature."144  Upon  Pinckney's 
motion,  this  was  amended  by  striking  the  words  "to  execute  such 
other  powers  as  may  ...  be  delegated"  on  the  ground  that  "they 
were  unnecesary,  the  object  of  them  being  included  in  the  'power 
to  carry  into  effect  the  national  laws.'  "14B  Subsequently  this  was 
amended  to  read  "with  power  to  carry  into  execution  the  national 
laws"  and  a  power  of  appointment  was  added.146  So  it  remained, 
with  the  addition  of  a  veto  power,147  and  so  it  appeared  in  an 
enumeration  by  the  Committee  on  Detail  of  "his  powers,"  which 
then  included  command  of  the  land  and  naval  forces.148 

The  phrase  "the  Executive  Power  of  the  United  States  shall 
be  vested  in  a  single  person,"  the  President,  first  appears  in  a  James 
Wilson  draft,  accompanied  by  an  enumeration  of  powers  to  grant 
reprieves  and  pardons,  to  serve  as  Commander  in  Chief,  and  with 
a  Rutledge  addition  that  "it  shall  be  his  duty  to  provide  for  the 
due  and  faithful  execution  of  the  Laws.  .  .  ."149  No  explanation  of 
the  change  from  "power  to  carry  into  effect  the  national  laws"  to 
"Executive  Power"  appears;  and  it  can  hardly  be  assumed  that 
James  Wilson,  who  was  chairman  of  the  Committee  on  Detail,160 
and  to  whom  the  only  conceivable  executive  powers  were  those  of 
appointment  and  of  "executing  the  laws,"  should  have  intended  by 


148  1  Farrand,  Records  66-67.  (Emphasis  added.) 
144  Id.  at  67.  (Emphasis  added.) 
*«  Ibid. 

146  2  Farrand,  Records  121. 

147  Id.  at  132,  146. 

148  Id.  at  146. 

140  Id.  at  163,  171.  The  report  of  the  Committee  on  Detail  changed  the  "faithful 
execution"  phrase  to  "he  shall  take  care  that  the  laws  of  the  United  States  be  duly 
and  faithfully  executed."  Id.  at  185.  It  was  referred  in  this  form  to  the  Committee 
on  Style,  id.  at  572,  574,  and  that  Committee  shifted  to:  "The  executive  power  shall 
be  vested  in  a  president  of  the  United  States  of  America  ...  he  shall  take  care  that 
the  laws  be  faithfully  executed."  Id.  at  597,  600. 

160  Corwxn  11. 


79 
1965]  WITHHOLDING  INFORMATION  1073 

the  change  in  phraseology  to  make  a  radical  shift  to  unlimited  ex- 
ecutive powers.  So  to  read  "executive  power"  is  to  render  meaning- 
less the  prior  step-by-step  expansion  of  carefully  enumerated  pow- 
ers which  was  carried  over  into  the  final  draft,  and  to  overlook  the 
prevalent  fear  of  executive  usurpation.101  Some  explanation  for  such 
a  reading  is  in  order.  It  is  not  furnished  by  the  fact  that  the  Con- 
vention finally  made  the  executive  independent  of  the  legislature  by 
substituting  election  by  electors  for  appointment  by  the  legisla- 
ture.152 Just  as  Madison  separated  the  extent  of  the  executive 
powers  from  the  question  whether  the  executive  should  be  single 
or  plural,  so  did  James  Wilson  impliedly  separate  the  extent  of  the 
executive's  powers  from  his  right  to  exercise  those  powers  inde- 
pendently. A  "strong  executive,"  Wilson  could  accept,  but  with 
powers  limited  to  the  execution  of  the  laws.ir,:j  From  the  outset  the 
executive  powers  were  carefully  enumerated  and  gradually  ex- 
panded, and  the  final  phrase  was  merely  the  formula  for  settlement 
of  the  controversy  whether  the  executhe  power  should  be  lodged 
in  more  than  one  person,  first  expressed  in  the  phrase  "the  Execu- 
tive Power  .  .  .  shall  be  vested  in  a  single  person,"  and  then  "the 
Executive  Power  shall  be  vested  in  a  President.  .  .  ."154 

The  prevailing  judicial  view  is  expressed  by  Chief  Justice 
Taft's  statement  in  Myers  v.  United  States  that  "the  vesting  of  the 
executive  power  in  the  President  was  essentially  a  grant  of  the 

151  In  The  Federalist  No.  48,  at  333  (Cooke  cd.  1961)  (Madison)  Madison 
said  that  the  "founders  of  our  republics,"  i.e.,  the  state  constitution  draftmen,  "seem 
never  for  a  moment  to  have  turned  their  eyes  from  the  danger  to  liberty  from  the 
over  grown  and  all-grasping  prerogative  of  an  hereditary  magistrate,  supported  and 
fortified  by  an  hereditary  branch  of  the  legislative  authority.  They  seem  never  to 
have  recollected  the  danger  from  legislative  usurpations;  which  by  assembling  all 
power  in  the  same  hands,  must  lead  to  the  same  tyranny  as  is  threatened  by 
executive  usurpations."  This  was  a  plea  for  a  strong  executive  to  balance  an  over 
strong  legislature,  but  it  was  addressed  to  a  lively  fear  of  executive  tyranny.  See 
text  accompanying  note  132  supra. 

152  Farrand,  Records  109-70. 

153  See  text  accompanying  notes  141-42  supra.  In  the  Virginia  Ratification  Con- 
vention, Governor  Randolph  said:  "What  are  his  powers?  To  see  the  laws  executed. 
Every  executive  in  America  has  that  power."  3  Elliot's  Debates  201  (1941). 
Charles  Pinckney,  a  delegate  to  the  Federal  Convention,  said  in  the  South  Carolina 
Ratification  Convention  that  "we  have  .  .  .  endeavored  to  infuse  into  this  depart- 
ment that  degree  of  vigor  which  will  enable  the  President  to  execute  !be  laws  with 
energy  and  dispatch."  4  id.  at  329.  In  the  North  Carolina  Ratification  Convention, 
Iredell  said,  "most  of  the  Governors  of  the  different  states  have  powers  simihr 
to  those  of  the  President."  4  id.  at  107.  The  governors'  powers  were  quite  limited. 
See  text  accompanying  note  135  supra.  Cf.  2  Elliot's  Debates  514  (1941),  where 
Wilson  twitted  the  opposition  in  the  Pennsylvania  Convention  for  stressing  "the 
deficiency    of   powers  in   the   President." 

154  "The  records  of  the  Constitutional  Convention  make  it  clear  that  the  pur- 
poses of  this  clause  were  simply  to  settle  the  question  whether  the  executive  branch 
should  be  plural  or  single  and  to  give  the  executive  a  title."  Corwin,  The  Steel 
Seizure  Case  53. 
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power  to  execute  the  laws."155  But  he  went  on  to  suggest  a  broader 
interpretation  on  several  grounds,  first  reaching  for  analogy  to 
powers  of  the  Crown.  Faced  with  the  fact  that  in  the  1776-1787 
period  "power  to  make  appointments  and  removals  had  sometimes 
been  lodged  in  the  legislature  or  in  the  courts,"  he  said  that  "such  a 
disposition  of  it  was  really  vesting  part  of  the  executive  power  in 
another  branch  of  the  Government,"  reasoning  that: 

In  the  British  system,  the  Crown,  which  was  the  executive,  had  the 
power  of  appointment  and  removal  of  executive  officers,  and  it  was 
natural,  therefore,  for  those  who  framed  our  Constitution  to  regard 
the  words  "executive  power"  as  including  both.156 

Nothing  better  illustrates  the  danger  of  attributing  to  our  fore- 
bears views  which  may  seem  "natural"  enough  to  us  but  which  his- 
tory shows  were  in  fact  alien  to  them.  In  the  1776-1787  constitu- 
tions of  the  various  states,  "  'Executive  power'  .  .  .  was  left  to 
legislative  definition  and  was  cut  off  entirely  from  the  resources  of 
the  common  law  and  of  English  constitutional  usage."157  James  Wil- 
son, leader  of  the  "strong  executive"  contingent  in  the  Convention, 
affirmed  that  "he  did  not  consider  the  Prerogative  of  the  British 
Monarch  a  proper  guide  in  defining  the  Executive  powers  .  .  ."1M 
and  no  voice  was  raised  in  opposition.  Later,  Chief  Justice  Taney, 
remarking  on  the  "wide  difference"  between  the  Presidential  and 
Crown  powers,  declared  that  "it  would  be  altogether  unsafe  to 
reason  from  any  supposed  resemblance  between  them,  .  .  .  where 
the  rights  and  powers  of  the  executive  .  .  .  are  brought  into  ques- 
tion."159 

Second,  Chief  Justice  Taft  stressed  the  significant  difference 
between  the  grant  of  legislative  power  under  Article  I  to  Congress, 
which  is  limited  to  powers  therein  enumerated,  and  the  more  general 
grant   of    the    executive   power    to   the    President   under    Article 


155  272  U.S.  52,  117  (1926). 

156  Id.  at  118. 

157  CoRwrN  6. 

The  draftsmen  of  the  federal  Constitution  did  not  of  course  jettison  their  state 
convention  experience  colored  by  limited  executive  power.  To  the  contrary,  "the 
state  constitutions  were  continually  drawn 'upon,"  and  The  Framers,  "relied  almost 
entirely  upon  what  they  themselves  had  seen  and  done  .  .  .  under  the  state  constitu- 
tions and  articles  of  confederation."  Farrand,  Framing  128,  204. 

Executive  "as  a  noun  was  not  then  a  word  of  art  in  English  law — above  all 
it  was  not  so  in  reference  to  the  Crown.  It  had  become  a  word  of  art  in  American 
law  through  its  employment  in  various  state  constitutions  adopted  from  1776 
onward.  ...  It  reflected  .  .  .  the  revolutionary  response  to  the  situation  precipitated 
by  the  repudiation  of  the  royal  prerogative."  Gocbel,  Ex  Parte  Clio,  54  Colum.  L. 
Rev.  450,  474  (1954)  (Review  of  Crosskey,  Politics  and  the  Constitution  in  the 
History  of  the  United  States   (1953)). 

158  1  Farrand,  Records  b5.  See  also  Iredell's  remark  quoted,  supra  note  126. 
"•  Fleming  v.  Page,  9  Kow.  (50  U.S.)  602,  618  (18S0). 
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II.  .  .  ."1C0  Viewed  alone,  this  "difference"  might  suggest  an  inten- 
tion to  create  an  unlimited  executive,  in  contrast  to  a  limited  legis- 
lative, power.  But  this  does  violence  to  the  plainly  expressed  pre- 
constitutional  preference  for  a  strong  legislature  and  a  weak 
executive,  and  to  the  above-noticed  origin  of  the  "Executive 
Power"  phrase.  Of  course,  the  Convention  moved  to  a  "strong  ex- 
ecutive," but  to  one  of  enumerated  functions,  and  one  further 
limited  by  the  legislature  in  important  particulars:  treaties  and  cer- 
tain appointments  required  Senate  consent,  and  Congress  was  em- 
powered to  override  the  President's  veto,  thus  being  made  the  final 
arbiter  of  what  laws  are  necessary.  The  "difference"  in  terminology 
between  the  grants  of  the  legislative  and  the  executive  powers  pro- 
vides little  support  for  the  argument  regarding  an  unlimited  execu- 
tive power. 

Finally,  Chief  Justice  Taft  dismissed  the  specific  enumeration 
of  powers  in  Article  II,  saying  that  "the  executive  power  was  given 
in  general  terms,  strengthened  by  specific  cerms  where  emphasis  was 
regarded  as  appropriate.  .  .  ."1(!1  This  is  far  removed  from  what 
"enumeration"  meant  to  those  who  adopted  the  Constitution.  In  the 
Virginia  Ratification  Convention,  Governor  Randolph,  defending 
the  Constitution,  said  that  the  powers  of  government  "are  enumer- 
ated. Is  it  not,  then,  fairly  deductible,  that  it  has  no  power  but  what 
is  expressly  given  it? — for  if  its  powers  were  to  be  general,  an 
enumeration  would  be  needless."16-  Mere  "emphasis"  fails  to  ex- 
plain the  cautious,  step-by-step  addition  of  one  enumerated  power 
and  then  another  by  the  framers.  If,  said  Mr.  Justice  Jackson,  the 
executive  power  clause  granted  a  plenary  executive  power,  "it  is 
difficult  to  see  why  the  forefathers  bothered  to  add  several  specific 
terms,  including  some  trifling  ones."  He  pointed  to  the  express 
presidential  authorization  to  "require  the  Opinion,  in  writing"  of 
each  department  head,  and  justly  concluded  that  "matters  such  as 
these  would  seem  to  be  inherent  in  the  Executive  if  anything  is."163 


!C0  Myers  v.  United  States,  272  U.S.  52,  128  (1926). 

I"  Id.  at  118. 

i62  3  Elliot's  Debates  464  (1941).  Similarly,  Iredell  told  the  North  Carolina 
Convention  with  reference  to  Congress  that:  "It  is  necessary  to  particularize  the 
powers  intended  to  be  given,  in  the  Constitution,  as  having  no  existence  before;  but, 
after  having  enumerated  what  we  give  up.  ..."  4  id.  at  179.  (Emphasis  added.) 

l«3  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  640-41  (1952) 
(Jackson,  J.,  concurring).  In  his  concurring  opinion,  Mr.  Justice  Douglas  states  that: 
"Article  II  which  vests  the  'executive  power'  in  the  President  defines  the  power  with 
particularity."  Id.  at  632.  Justice  Story  said  that  "the  powers  with  which  it  I  the  ex- 
ecutive department]  is  intrusted"  "are  enumerated  in  the  second  and  third  sections" 
of  Article  II.  2  Story  314.  In  Ex  parte  Merryman,  17  Fed.  Cas.  144,  149  (No.  9487) 
(C.  C.  Md.  1861),  Taney  C.  J.,  points  out  how  "carefully"  the  framers  "withheld 
from  it  [the  executive  branch]  many  of  the  powers  belonging  to  the  executive  branch 
of  the  English  government  .  .  .  and  conferred  [and  that  in  clear  and  specific  terms] 
those  powers  only  which  were  deemed  essential.  .  .  ." 
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It  is  incongruous  to  attribute  to  a  generation  so  in  dread  of  execu- 
tive tyranny  an  intention  to  give  a  newly  created  executive  a  blank 
check  at  the  very  moment  when  it  was  carefully  enumerating  the 
powers  that  were  being  granted,  down  to  the  veriest  trifle.164 
Justly  does  Mr.  Justice  Jackson  reject  "the  view  that  this  [Execu- 
tive Power]  clause  is  a  grant  in  bulk  of  all  conceivable  power  but 
regard  it  as  an  allocation  to  the  presidential  office  of  the  generic 
powers  thereafter  stated."105  Not  Taft's  views  but  those  of  Mr. 
Justice  Holmes  have  carried  the  day:  "The  duty  of  the  President  to 
see  that  the  laws  be  executed  is  a  duty  that  does  not  go  beyond  the 
laws.  .  .  ."166  This  was  also  the  view  of  Mr.  Justice  Brandeis;167  it 
has  been  adopted  by  Mr.  Justice  Frankfurter,108  by  Justices  Black 
and  Douglas,109  and  it  is  solidly  anchored  in  history. 

In  the  field  of  foreign  relations  a  broader  view  may  seem  to  be 
indicated  by  United  States  v.  Curtiss-W right  Export  Corp?~'u  where 
it  "was  intimated  that  the  President  might  act  in  external  affairs 
without  congressional  authority.  .  .  ."1T1  Mr.  Justice  Jackson  has 
pointed  out  that  "much  of  the  Court's  opinion  is  dictum"  and  that 
the  case  "involved,  not  the  question  of  the  President's  power  to  act 
without  congressional  authorization,  but  the  question  of  his  right  to 
act  under  and  in  accord  with  an  Act  of  Congress."172  By  what  logic, 
it  has  been  asked,  does  the  President  have  "inherent  power  in  for- 
eign affairs  but  not  in  domestic?"173  Perhaps  a  partial  answer  may 
lie  in  the  need,  given  a  cluster  of  constitutional  riddles,174  of  filling 
a  power  vacuum.  But  time  enough  to  formulate  an  answer  in  lieu 
of  a  dictum  when  that  need  becomes  real. 

In  the  constant  stress  on  presidential  powers,  a  duty  tucked 
away  in  their  midst  has  been  insufficiently  noticed:  the  duty  "from 
time  to  time  [to]  give  to  the  Congress  information  of  the  State  of 


1C4  That  the  requirement  of  opinions  was  not  then  regarded  as  a  "trifle"  may 
be  gathered  from  Iredell's  elaborate  explanation  to  the  North  Carolina  convention 
why  the  power  was  granted.  4  Elliot's  Debates  108-10  (1941).  His  explanation  of 
the  grant  of  the  pardoning  power  was  even  more  extensive.  Id.  at  110-14.  Time  and 
again  during  the  various  convention  debates  the  smoldering  distrust  of  centralized 
power  flared  up. 

165  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  641   (1952). 

160  Myers  v.  United  States,  272  U.S.  52,  177  (1928)   (dissenting  opinion). 

10"  Id.  at  192. 

11,8  In  Sawyer,  343  U.S.  at  610  (concurring  opinion). 

188  Id.  at  5S7.  Mr.  Justice  Douglas  said  that:  "The  power  to  execute  the  laws 
starts  and  ends  with  the  law  Congress  has  enacted.  Id.  at  633   (concurring). 

l-o  299  U.S.  304  (1936). 

171  343  U.S.  at  635-36  n.2   (Jackson,  J.,  concurring). 

"2  Ib-d. 

173  Patterson  94. 

174  See  Corwin  4-5. 
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the  Union."  It  has  too  mechanically  been  associated  with  annual 
presidential  messages,  but  Justice  Story  properly  read  it  more 
broadly.  The  President,  he  stated, 

must  possess  more  extensive  sources  of  information,  as  well  in  regard 
to  domestic  as  foreign  affairs,  than  can  belong  to  the  Congress.  The 
true  workings  of  the  laws  .  .  .  arc  more  readily  seen,  and  more  con- 
stantly under  the  view  of  the  executive.  .  .  .  There  is  great  wisdom, 
therefore  ...  in  requiring  the  President  to  lay  before  Congress  all 
facts  and  information  which  may  assist  their  deliberations.  .  .  .m 

This  duty  to  supply  "all  facts  and  information"  which  the  President 
has  and  the  Congress  has  not  and  "which  may  assist  their  delibera- 
tions" is  the  obverse  of  the  then  familiar  power  of  the  Grand  In- 
quest to  inquire.170  A  good  reason  for  a  restrictive  reading  of  the 
phrase  has  yet  to  be  proffered,  and  it  is  contrary  to  common  sense. 
It  can  no  longer  be  doubted  that  Congress  was  empowered  to  in- 
vestigate the  conduct  of  the  Executive  Departments,177  and  it  would 
be  a  self-defeating  construction  that  would  simultaneously  endow 
the  executive  with  "uncontrolled  discretion"  to  withhold  information 
needed  for  that  purpose.178  It  is  more  reasonable  to  read  the  "state 
of  the  nation"  phrase  as  imposing  a  duty  to  furnish  information 
which  the  Grand  Inquest  was  historically  authorized  to  require. 

It  does  not  follow  that  the  framers  intended  that  "Congress 
would  necessarily  prevail  in  all  cases"  of  a  boundary  dispute  between 
the  President  and  Congress.179  But  no  more  did  the  founders  intend 
that  the  President  should  "in  all  cases"  prevail,  as  would  happen  if, 
as  Kramer  and  Marcuse  assume,  the  President  may  finally  deter- 
mine what  information  may  be  withheld  from  Congress.180  Given 
conflicting  claims  of  power — spheres  of  power  which  intersect,  and 
the  necessity  forseen  by  Madison  of  protecting  each  department 


"*  2  Story  367.  Senator  Edmunds  said  in  1886  that:  "The  'state  of  the  union* 
is  made  up  of  every  drop  in  the  bucket  of  the  execuUon  of  every  law  and  the 
performance  of  the  duties  of  every  office  under  the  law.  .  .  ."  17  Cong.  Rec.  22 IS 
(1886). 

176  See  note  125  supra. 

177  Congress  has  jurisdiction  to  inquire  into  "the  administration  of  the  Depart- 
ment of  Justice  [and  of  all  executive  instrumentalities] — whether  its  functions  were 
being  properly  discharged  or  were  being  neglected  or  misdirected,  and  particularly 
whether  the  Attorney  General  and  his  assistants  were  performing  or  neglecting  their 
duties  .  .  .  ."  McGrain  v.  Daugherty,  273  U.S.  13S,  177  (1927).  (Emphasis  added.) 
See  also  Watkins  v.  United  States,  3S4  U.S.  178,  187  (1957). 

178  "The  power  being  given,  it  is  the  interest  of  the  nation  to  facilitate  its 
execution.  It  can  never  be  their  interest,  and  cannot  be  presumed  to  be  their  inten- 
tion, to  clog  and  embarrass  its  execution,  by  withholding  the  most  appropriate 
means."  McCuUoch  v.  Maryland,  4  Wheat.  (17  U.S.)  316,  408  (1819). 

179  Kramer  &  Marcuse  906,  properly  reject  such  a  contention. 

180  Id.  at  910  n.810.  See  text  accompanying  notes  38-42  supra. 
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"against  the  invasion  of  the  others"1*1 — the  crucial  question  is: 
who  shall  draw  the  boundaries?  Madison's  answer  in  The  Federalist 
is  that  "neither"  of  the  departments  "can  pretend  to  an  exclusive 
or  superior  right  of  settling  the  boundaries  between  their  respective 
powers."18'  Inescapably  the  task  must  fall  to  the  courts;  as  Mr. 
Justice  Frankfurter  said  in  the  Steel  Seizure  case,  "the  judiciary  may, 
as  this  case  proves,  have  to  intervene  in  determining  where  authority 
lies  as  between  the  democratic  forces  in  our  scheme  of  govern- 
ment,"183 a  thesis  on  which  I  shall  hereafter  dwell. 

III.    History  Mustered  by  Attorney  General  Rogers — 
Presidential  "Refusals"  of  Information 

The  sporadic  historical  incidents  paraded  by  the  Attorney 
General  in  support  of  the  executive  privilege  to  withhold  informa- 
tion from  Congress  have  been  so  thoroughly  deflated  by  J.  R.  Wig- 
gins184 that  there  would  be  no  occasion  further  to  notice  them  but 
for  continued  reliance  upon  them  to  illustrate  the  "proliferation  of 
justification  for  executive  secrecy,"  without  reference,  it  may  be 
added,  to  the  Wiggins  analysis.185  In  retracing  Wiggins'  studies  I 
have  stumbled  on  some  additional  historical  materials  which  need 
to  be  fitted  into  place.  It  would  be  tedious  and  unrewarding  to  ac- 
company the  Attorney  General  on  all  of  his  historical  peregrinations, 
so  the  discussion  will  be  confined  to  the  first  fifty  years,  both  be- 
cause they  are  more  nearly  contemporaneous  with  the  forging  of 
the  Constitution  and  therefore  have  much  greater  weight  than  sub- 
sequent aberrations,186  and  because  if  examples  culled  from  this 
period  by  the  Attorney  General  do  not  stand  up,  we  are  entitled  to 
doubt  the  efficacy  of  the  rest.187 


181  The  Fedlr\ljst  No.  48  (Madison). 

182  Id.  No.  49.  Sec  notes  711,  740  infra. 

183  343  U.S.  at  597   (Frankfurter,  J.,  concurring). 

184  Wiggins. 

185  Younger  771,  750-63.  Cf.  Kramer  &  Marcuse  9C0. 

186  Indeed,  the  Supreme  Court  very  early  declared  with  respect  to  a  practice 
then  only  a  few  years  old,  but  originating  from  the  foundaUon  of  our  government, 
"to  this  objection,  which  is  of  recent  date,  it  is  sufficient  to  observe,  that  practice 
and  acquiescence  under  it  for  a  period  of  several  years,  commencing  with  the  organiza- 
tion of  the  judicial  system,  affords  an  irresistible  answer,  and  has  indeed  fixed  the 
construction.  It  is  a  contemporary  interpretation  of  the  most  forcible  nature.  This 
practical  exposition  is  too  strong  and  obstinate  to  be  shaken.  .  .  ."  Stuart  v.  Laird, 
1  Cranch  (5  U.S.)  299,  309  (1803).  (Emphasis  added.)  How  much  more  potent 
when  that  construction  is  lodged  in  a  statute,  the  Act  of  Sept.,  1/89,  approved  by 
President  Washington.  See  text  accompanying  note  79  supra. 

187  Mr.  Justice  Jackson  said  of  a  row  of  citations  that  "if  the  first  decision  cited 
does  not  support  it  [the  proposition],  I  conclude  that  the  lawyer  has  a  blunderbuss 
mind  and  rely  on  him  no  further.  Jackson,  Advocacy  Before  the  Supreme  Court: 
Suggestions  for  Effective  Case  Presentations,  37  A. B.A.J.  801,  804  (1961). 
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A.    The  Washington  Incidents 

1.    The  St.  Clair  Inquiry 

The  Attorney  General  begins  with  the  congressional  inquiry 
of  1792  into  the  failure  of  the  St.  Clair  Expedition.  The  House  had 
appointed  a  committee  to  inquire  into  "the  causes  of  the  failure  of 
the  late  expedition  .  .  .  and  ...  to  call  for  such  persons,  papers  .  .  . 
as  may  be  necessary  to  assist  their  inquiries."188  The  Committee 
then  asked  the  Secretary  of  War  for  documents  and  Washington 
called  a  Cabinet  meeting.189  At  this  meeting,  Jefferson  recorded, 
the  President 

neither  acknowledged  nor  denied,  nor  even  doubted  the  propriety  of 
what  the  house  were  doing,  for  he  had  not  thought  upon  it,  nor  was 
acquainted  with  subjects  of  this  kind.  He  could  readily  conceive  there 
might  be  papers  of  so  secret  a  nature  as  that  they  ought  not  to  iv 
given  up.190 

The  Cabinet  was  not  prepared  and  adjourned  for  study.  At  the 
second  meeting,  the  conferees  were, 

of  one  mind  1.  *hat  the  house  was  an  inquest,  therefore  might  in- 
stitute inquiries.  2.  that  they  might  call  for  papers  generally.  3.  that 
the  Executive  ought  to  communicate  such  papers  as  the  public  good 
would  permit.  &  ought  to  refuse  those  the  disclosure  of  which  would 
injure  the  public.  Consequently  were  to  exercise  a  discretion.  4.  that 
neither  the  commee  nor  House  had  a  right  to  call  on  the  head  of  a 
deptmt.  who  &  whose  papers  were  under  the  Presidt.  alone,  but  that 
the  commee,  shd  instruct  their  chairman  to  move  the  house  to  ad- 
dress the  President.  ...  It  was  agreed  in  this  case  that  there  was  not 
a  paper  which  might  not  be  properly  produced.  .  .  .191 


188  Att'y  Gen.  Memo.  4.  Sec  3  Annals  of  Cong.  493  (1792).  The  vote  was  44 
to  10.  Ibid.  The  colorful  background  of  the  Expedition  is  recounted  by  Taylor  17-22. 

ls9  Mr.  Younger  tells  us  that  "the  father  of  his  country  was  at  sea  .  .  .  the 
House  had  taken  ...  an  unprecedented  step."  Younger  756.  Both  the  Parliamentary 
and  Colonial  materials,  see  text  accompanying  notes  51-72  supra,  refute  his  "un- 
precedented." Taylor  22,  correctly  states  that  the  St.  Clair  investigation  was 
"entirely  in  accordance  with  Parliamentary  and  colonial  governmental  traditions." 
The  Younger  study  threatens  to  become  a  gospel  of  the  privilege  apologists,  see 
Kramer  &  Marcuse  904  n.785,  906  n.803,  910  n.810,  so  it  needs  to  be  examined 
closely. 

100  I  Jefferson  189. 

191  Id.  at  189-90.  (Emphasis  added.)  Jefferson  records  that:  "Hamilton  acreed 
with  us  in  all  these  points  except  as  to  the  power  of  the  house  to  call  on  heads  of 
departmts.  He  observed,  that  as  to  his  departmt  the  act  constituting  it  [see  note 
79  supra]  had  made  it  subject  to  Congress  in  some  points,  but  he  thot  himself  not 
so  far  subject,  as  to  produce  all  the  papers  they  might  call  for.  They  might  demand 
secrets  of  a  very  mischievous  nature."  Id.  at  190.  Jefferson's  comment  betrays  little 
sympathy  with  this  view:  "Here  I  thot  he  began  to  fear  they  would  go  to  examining 
how  far  their  own  members  &  other  persons  in  the  govmnt  had  been  dabbling  in 
stocks,  banks  &  c,  and  that  he  probably  would  choose  in  this  case  to  deny  their 
power  &  in  short  he  endeavd  to  place  himself  subject  to  the  house  when  the  Executive 
should  propose  what  he  did  not  like,  &  subject  to   the   Executive,  when   the  house 
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There  is  nothing  to  suggest  that  this  "unofficial  note"  of  the  meet- 
ing102 was  ever  disclosed  to  Congress  or  that  Washington  asserted 
to  Congress  a  plenary  power  to  withhold  information.193  Nothing 
of  the  sort  turns  up  in  the  House  debate  nor  in  Washington's 
writings.  And  Jefferson's  memoir  notes  that  it  was  "finally  agreed 
to  speak  separation  [sic]  to  the  members  of  commee  &  bring  them 
by  persuasion  into  the  right  channel."194  Such  "persuasion"  could 
only  be  embarrassed  by  an  unnecessary  and  unsettling  claim  of 
unlimited  discretion  to  withhold  information,  and  the  notes  may 
be  viewed  as  an  unexhibited  memorandum  in  Jefferson's  own  files. 
All  of  the  St.  Clair  documents  were  then  turned  over;  "not  even 
the  ugliest  line  on  the  flight  of  the  beaten  troops  was  eliminated,"196 
an  example  more  than  one  agency  would  have  done  well  to  ponder 
in  recent  years.  Thus  crumbles  the  Attorney  General's  argument 
that  this  was  a  "refusal"  to  turn  over  documents.198 

The  Secretaries  of  the  Treasury  and  War  departments  appeared 
to  make  "explanations  ...  in  person,"197  and  the  Secretary  of  War 
submitted  that  on  the  facts  developed  "no  censure  should  be  im- 
puted to  the  War  Department  for  not  having  paid  implicit  attention 
to  this  subject."108  This  was  recognition  that  the  House  could  in- 
quire into  executive  conduct,  that  it  could  demand  documents  for 


shld.  propose  anything  disagreeable."  Ibid.  Although  Hamilton  stood  alone  and  was 
thus  inferentially  rejected  by  Jefferson,  Attorney  General  Rogers,  Att'y  Gen.  Memo. 
51,  cites  him  in  "support"  of  the  view  that  the  "pubuc  interest"  may  be  invoked 
by  a  department  head  or  the  President  "in  opposition  to  a  blanket  demand  for 
information."  Hamilton's  intimation  that  he  was  above  the  law  embodied  in  a 
statute,  picked  up  by  Attorney  General  Rogers,  will  be  hereinafter  examined.  It  will 
also  be  demonstrated  that  his  claims  run  counter  to  the  very  citations  upon  which 
Jefferson  and  the  cabinet  relied. 

192  This  note  is  printed  among  "The  Anas,"  what  Jefferson  called  the  "loose 
scraps,"  which  included  "unofficial  notes  and  memoranda  of  interviews  and  meetings." 
1  Jefferson  154. 

193  During  the  course  of  the  debate  on  the  Aaron  Burr-General  Wilkinson  affair 
in  1810,  Mr.  Pearson  referred  to  the  St.  Clair  investigation  and  said:  "The  power 
which  Congress  then  exercised  had  not  then  been  questioned.  .  .  ."  21  Annals  or 
Cono.  1747  (1810).  Nevertheless  a  number  of  writers  have  stated  that  the  claim  of 
privilege  was  "declared,"  Taylor  29,  or  "announced"  Bishop  477.  C).  Barth  31. 

194  1  Jefferson  190.  It  is  a  privilege  proponent  who  suggests  that  this  was 
accomplished  at  Washington's  request  by  the  "cabinet's  master  politician,"  Younger 
757. 

195  6  Freeman,  Biography  of  Washington  339  (1948-1957).  Washington  wrote 
the  Secretary  of  War,  April  4,  1792:  "You  will  lay  before  the  House  of  Representa- 
tives such  papers  from  your  Department  as  are  requested  by  the  enclosed  Resolution." 
32  The  Writings  of  Washington  15  (1939).  Even  one  critical  of  the  proposed 
inquiry,  W.  Smith,  stated  that  "in  any  case  where  it  shall  appear  that  the  Supreme 
Executive  has  not  done  his  duty,  he  should  be  fully  in  favor  of  an  inquiry."  3 
Annals  of  Cong.  491  (1792). 

196  Att'y  Gen.  Memo.  4. 

197  3  Annals  of  Cono.  1106  (1792);  Att'y  Gen.  Memo.  4. 
i»«  3  Annals  of  Cono.  1315  (1792). 
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that  purpose,  and  that  executive  officers  felt  called  upon  to  make 
explanations.  Washington  acquiesced  in  the  right  of  Congress  to 
institute  an  inquiry  into  the  conduct  of  an  executive  officer,  for  on 
the  same  day  that  he  instructed  the  Secretary  of  War  to  turn  over 
the  requested  papers,  he  wrote  General  St.  Clair: 

As  the  House  of  Representatives  has  been  pleased  to  institute  an 
inquiry  into  the  causes  of  the  failure  of  the  late  expedition,  I  should 
hope  an  opportunity  would  thereby  be  afforded  you.  of  explaining  your 
conduct,  in  a  manner  satisfactory  to  the  public  and  yourself.™9 

Later  he  was  more  emphatic  in  welcoming  a  rumored  investigation 
of  the  Secretary  of  the  Treasury,  Alexander  Hamilton.200  Beyond 
doubt  the  power  of  the  House  to  investigate  into  executive  mis- 
conduct in  the  highest  places  was  exercised  and  recognized  from 
the  beginning.201 

Jefferson's  notes  merit  close  attention.  They  were  not  the 
product  of  speculation  in  vacuo  but,  he  tells  us,  of  resort  to  "the 
proceedings  of  the  commons  in  the  case  of  S.  Rob.  Walpole."202 
Bred  to  the  common  law,  Jefferson  turned  to  English  precedents 
to  determine  the  respective  rights  of  legislature  and  executive,  and 
it  will  be  instructive  to  scrutinize  his  citations  to  the  Walpole  in- 
quiry. Materials  drawn  therefrom,  pertinent  to  his  first  two  points, 
show  that  he  was  entirely  right  in  concluding  that  Congress  could 
act  as  an  "inquest"  which  might  institute  inquiries,  call  for  papers 


199  Dated  April  4,  1792;  32  Writings  of  Washington  15-16  (1939). 

i-oo  "With  respect  to  the  fiscal  conduct  oi  the  S-t-y  of  the  Tr-s-y  I  will  say 
nothing;  because  an  enquiry,  more  than  probable,  will  be  instituted  next  Session 
of  Congress  into  some  of  the  Allegations  against  him ;  .  .  .  and  because,  if  I  mistake 
not,  he  will  seek,  rather  than  shrink  from,  an  investigation  ....  No  one  .  .  .  wishes 
more  devoutly  than  I  do  that  they  may  be  probed  to  the  bottom,  be  the  result 
what  it  will."  Letter  to  Pendleton,  Sept.  23,  1793.  33  Writings  of  Washington  95 
(1940).   (Emphasis  added.) 

201  Contemporaneously  with  the  St.  Clair  investigation,  the  House,  sitting  as 
a  Committee  of  the  Whole,  debated  a  number  of  Resolutions  charging  the  Secretary 
of  the  Treasury  with  grave  derelictions,  among  them,  with  violating  the  terms  of 
an  appropriation  law.  3  Annals  of  Cong.  905,  907  (1792).  After  vigorous  debate 
Hamilton  was  acquitted  of  wrongdoing.  But  the  power  to  investigate  into  his 
official  conduct  was  never  questioned.  To  the  contrary,  Mr.  Lee,  who  voted  against 
the  Resolutions,  took  as  his  theme  "whether  the  Secretary  of  the  Treasury  had 
acted  legally,"  id.  at  931,  and  he  "dilated  on  the  necessity  of  the  purest  a. id  most 
confidential  communication  between  the  Secretary  of  the  Treasury  and  the  Legisla- 
ture .  .  .  ."  Id.  at  932. 

James  Madison,  an  advocate  of  the  Resolutions,  declared  that  "it  was  the  duty 
of  the  Secretary,  in  complying  with  the  orders  of  the  House,  to  inform  the  House 
how  the  law  had  been  executed  ...  to  explain  his  own  conduct.  .  .  ."  Id  :it  934. 
An  opponent,  Mr.  Boudinot,  said  that  "we're  now  exercising  the  important  office  of 
the  grand  inquest  of  the  Nation"  and  noted  that  the  inquiry  was  "into  the  conduct 
of  an  officer  of  the  Government  in  a  very  important  and  highly  responsible  station." 
Id.  at  947-48. 

202  See  1  Jefferson  190. 
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generally  and,  he  might  have  added,  require  members  of  the  "Ad- 
ministration" to  appear  before  it.203 

He  was,  however,  less  happy  in  his  citations  for  his  third  point: 
"that  the  executive  ought  to  communicate  such  papers  as  the  public 
good  would  permit,  ought  to  refuse  those  the  disclosure  of  which 
would  injure  the  public.  Consequently  were  to  exercise  a  discretion." 
This  third  point  is  crucial  for  privilege  adherents,  for  upon  this 
"precedent"  the  executive  branch,  in  large  part,  has  built  its  histori- 
cal claims  of  unlimited  discretion  to  withhold.-04  And  it  appears  to 
be  the  first  time  in  Anglo-American  history  that  a  broad  executive 
claim  of  "discretion"  to  withhold  was  formulated,  although  not 
communicated  to  Congress.  Because  Jefferson  was  not  pretending 
to  make  bricks  without  straw  but  turning  to  precedent,  it  is  im- 
portant to  examine  his  citations  closely. 

Jefferson  cites  first  to  page  81  of  the  proceedings-"5  at  which 
point  Pelham  was  expressing  his  opposition  to  a  motion  to  refer 
certain  papers  which  had  been  laid  before  the  House  to  a  Select 
Committee.  That  page  contains  nothing  relative  to  executive  dis- 
cretion, but  at  page  82  Pelham  stated: 

When  Gentlemen's  curiosity  prompts  them  to  desire  a  Light  on  any 
papers  of  State,  they  move  for  having  them  laid  before  the  House, 
and  their  Motion  is  always  complied  with,  when  consistent  with  the 
public  safety. 

Some  support  for  this  view  is  found  at  a  point  not  cited  by  Jefferson. 
The  House  had  requested  all  correspondence  with  the  King  of 
Prussia  "relating  to  the  State  of  War  in  the  Empire,"  and  the  King 
replied  that  the  request  would  be  "carefully  examined,  in  order  to 
see  how  far  the  same  may  be  complied  with,  without  Prejudice  to 
the  Publick,  and  consistently  with  the  Confidence  reposed  in  him 
by  other  Princes."200  This  caution  is  patently  confined  to  matters 
of  high  import  in  the  nature  of  "state  secrets."  Not  daunted  the 
House  immediately  requested  all  correspondence  with  the  States 
General  about  the  same  subject,207  and  later  requested  all  corre- 


203  See  note  191  supra.  Contemporary  jurisprudential  confirmation  that  the 
legislature  is  an  "inquest,"  is  found  in  a  1791  lecture  by  Justice  James  Wilson  of  the 
Supreme  Court:  "The  house  of  representatives  .  .  .  form  the  grand  inquest  of  the 
state.  They  will  diligently  inquire  into  grievances  .  .  .  ."  Taylor  13  n.*.  Hale  v. 
Henkel,  201  U.S.  43,  61  (1906),  says  of  these  lectures  that  Justice  Wilson  "may  be 
assumed  to  have  known  the  current  practice  .  .  .  ."  See  also  Wesberry  v.  Sanders, 
376  U.S.   1,  17   (1964).  And  see  note   119  supra. 

204  Att'y  Gen.  Memo.  5;  Younger  771. 

205  i  Jefferson  190. 

206  13  Chandler  104,  107. 

207  lbid. 
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spondence  relating  to  the  treaty  with  Spain.208  Such  stubborn  in- 
sistence by  the  House,  which  was  to  achieve  ascendancy  over  the 
King,  is  incompatible  with  an  established  principle  of  executive  dis- 
cretion. What  the  King  said  in  fighting  a  lost  cause  was  not  binding 
on  the  subsequently  victorious  Parliament.  But  even  the  claimed 
discretion  was  of  limited  scope,  for  Sir  William  Yonge,  another 
opposition  spokesman,  who  reiterated  Pelham's  "consistent  with 
the  public  safety"  phrase,  conceded  that  "with  regard  to  domestic 
Affairs,  we  have  a  much  greater  Latitude;  because  we  may  more 
freely  call  for  all  Papers  relating  to  any  such  Affair."209 

Jefferson's  second  citation,  to  page  173,  reads  strongly  against 
his  proposition,  as  Pitt's  statement  at  this  point  makes  abundantly 
plain: 

It  is  said,  by  some  Gentlemen,  that  by  this  Inquiry  we  shall  be  in 
Danger  of  discovering  the  Secrets  of  our  Government  to  our  Enemies. 
This  Argument,  Sir,  by  proving  too  much  proves  nothing  at  all.  If  it 
were  admitted,  it  would  always  have  been,  and  forever  will  be,  an 
Argument  against  our  inquiring  into  any  Affair  in  which  our  Govern- 
ment can  be  supposed  to  have  a  Concern.  .  .  .  We  have  had  many 
Parliamentary  Inquiries  into  the  Conduct  of  Ministers  of  State,  and 
yet  I  defy  anyone  to  shew,  that  any  State  Affair  was  thereby  dis- 
covered which  ought  to  be  concealed,  or  that  our  publick  Affairs,  either 
Abroad  or  at  Home,  suffered  by  any  such  Discovery.-10 

Thus  Pitt  rejected  the  argument  that  even  important  secrets  should 
stay  the  hand  of  inquiry,  and  this  at  a  time  when  England  was  sore 
beset  by  foreign  and  domestic  problems. 

Finally,  Jefferson  cites  to  page  44  of  the  appendix,  the  Com- 
mittee report.  There  the  Committee  recounted  the  refusal  of  John 
Scrope  to  testify  about  a  large  sum  known  as  the  "Secret  Service 
Money"  on  the  ground  that: 

The  Disposal  of  Money  issued  for  Secret  Service,  by  the  Nature  of 
it,  requires  the  utmost  Secrecy,  and  is  accounted  for  to  His  Majesty 
only,  and  therefore  his  Majesty  could  not  permit  him  to  disclose  any 
Thing  on  that  Subject.211 

This  behaviour  "greatly  surprised"  the  Committee,  and  small 
wonder.  The  total  sum  involved  was  about  £1,380,000,  which  trans- 
lated into  present  values  probably  represented  the  then  staggering 
sum  of  about  $15,000,000,  of  which  sum,  according  to  evidence  the 
Committee  laid  before  the  House,  £1,112,831  was  traced  to  the  hands 


208  id.  at  246. 

200  id.  at  99.  (Emphasis  added.) 

210  Id.  at  173. 

211  Id.  at  App.  (Comm.  Rept.  44-45). 
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of  Walpole  and  Scrope.212  Scrope  was  the  Secretary  of  the  Treasury 
and  a  conduit  of  the  money  to  Walpole.21"1  Consider  in  the  light  of 
Albert  Fall's  derelictions,  which  lay  at  the  root  of  the  Daugherty 
and  Sinclair  investigations,  our  reaction  today  to  a  refusal  to  account 
for  such  a  sum  in  the  teeth  of  a  horrid  suspicion  that  it  had  come  to 
rest  in  executive  breeches.214  Only  the  protection  given  by  the  King 
to  his  favorite  made  concealment  possible;  a  Scrope  would  receive 
short  shrift  today. 

Viewed  most  favorably  to  Jefferson's  claim,  the  Scrope  citation 
reveals  at  best  a  refusal  to  make  known  the  disposition  of  "secret 
funds"  appropriated  for  hidden  purposes,  scarcely  the  sort  of  inci- 
dent which  will  bottom  ''uncontrolled  discretion"  to  withhold  any- 
thing and  everything.  Moreover,  it  rests  on  a  claim  of  royal  pre- 
rogative that  yielded  to  parliamentary  ascendance  whereunder 
ministerial  responsibility  shifted  from  the  King  to  the  party  in 
power,215  and  which  the  Continental  Congress,  the  state  constitu- 
tion-makers, and  the  Founding  Fathers  rejected  out  of  hand. 


212  id.  at  37. 

2'3  Id.  at  34-36. 

2'4  Cf.  note  23  supra. 

Other  times,  other  morals.  In  his  essay  on  the  Earl  of  Chatham,  Macaulay,  refer- 
ring to  the  Duke  of  Newcastle's  "disposal  of  that  part  of  the  secret  service  money 
which  was  then  employed  in  bribing  members  of  Parliament"  during  Pitt's  own 
regime,  remarks  that  Pitt  was  "himself  incorruptible,"  but  "hating  the  practice,  yet 
despairing  of  putting  it  down,  and  doubting  whether,  in  those  times,  any  ministry 
could  stand  without  it,  he  determined  to  be  blind  to  it."  2  Macaulay,  Essays  790 
(Trevelyan  ed.  1890). 

2,5  The  "executive  power  is  exercised  under  a  government  which  is  responsible 
to  Parliament,  and  which  is  formed  by  and  actually  a  part  of  the  Parliamentary 
majority."  Taylor  285.  When,  therefore,  Philos  48,  reminds  us  that  "cabinet  officials 
withhold  information  concerning  executive  operations  from  their  Parliamentary  col- 
leagues [during  a  'question  period'  on  the  floor]  if  they  believe  this  action  is 
necessary  in  the  public  interest,"  he  neglects  to  notice  that  the  majority,  whose  leader- 
ship is  vested  in  the  cabinet,  can  if  it  deems  the  issue  important,  compel  the  cabinet 
to  furnish  the  information  or  topple  it:  "Ministers  must  answer  to  the  Parliament 
for  everything  that  they  and  their  departments  do,  and  must  resign  at  once  if  defeated 
on  a  vote  ...'."  Wade,  Towards  Administrative  Justice  4  (1963).  And,  says  Pro- 
fessor Wade,  "it  is  a  firm  convention  of  our  system  that  Ministers  shall  answer 
all  kinds  of  questions  about  everything  that  falls  within  their  sphere  of  responsibil- 
ity ..  .  ."  Id.  at  20. 

Moreover,  a  Minister's  refusal  to  answer  in  the  hot  spotlight  of  the  floor 
may  not  deprive  the  Opposition  of  the  desired  information  through  "  'the  usual 
channels'  which  are  said  to  pass  'behind  the  Speaker's  Chair'— in  other  words 
by  negotiations  .  .  .  ."  Jennings,  The  British  Constitution  85  (3d  ed.  1950). 
"Once  it  is  accepted  that  opposition  is  not  only  legitimate  but  essential  to  the 
maintenance  of  democratic  government,  the  need  for  arrangement  behind  the  Speaker's 
Chair  follows  naturally."  Jennings,  Parliament  158  (2d  ed.  1957).  "In  matters 
of  defence  and  foreign  affairs,  too,  there  is  often  consultation."  Id.  at  159.  A  recent 
news  item  confirms  the  practice.  Replying  to  an  inquiry  about  "Lord  Denning's 
quasi-judicial  inquiry  into  the  security  aspects  of  the  Profumo  case,"  Prime  Minister 
MacMillan  declared  that  "the  report  would  be  published  after  he  had  discussed  it 
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2.    The  Jay  Treaty 

Next  Attorney  General  Rogers  relies  on  Washington's  refusal 
in  1796  to  furnish  to  the  House  correspondence,  documents,  and 
instructions  to  John  Jay  respecting  negotiation  of  the  Jay  Treaty .2,p" 
From  this  dry  recital  one  can  scarcely  sense  the  tumultuous  dis- 
approval, the  popular  outrage,  that  the  Jay  Treaty  provoked.217 
Washington  himself  was  "dismayed"  when  the  treaty  reached  him: 

Jay  had  abandoned  by  implication  two  of  the  principles  for  which 
America  had  contended  ever  since  the  outbreak  of  The  American 
Revolution — the  doctrine  that  free  ships  make  free  goods,  and  that 
neutrals  might  trade  freely  with  belligerents  in  noncontraband  goods.-1  H 

The  treaty  failed  to  recognize  still  other  smarting  grievances,"10  and 
Jay's  "effectiveness  as  a  negotiator  had  certainly  been  compromised 
by  Hamilton's  assurances"  to  the  British  Minister."0  Was  the  House 
entitled  to  be  informed  on  such  matters  before  it  appropriated  funds 
to  effectuate  the  treaty?  Vice-President  Adams,  who  had  his  eye  on 
the  Presidency,  and  upon  whom  Washington  now  leaned  after  the 
resignations  of  Hamilton  and  Jefferson,221  thought  so,  even  after 
Washington's  refusal:  "I  cannot  deny  the  right  of  the  House  to  ask 
for  papers.  .  .  .  My  ideas  are  very  high  of  the  rights  and  powers  of 
the  House  of  Representatives."  And  this  despite  his  awareness  that 
"these  powers  may  be  abused."222 


with  the  Leader  of  the  Opposition  and  agreed  on  what  was  to  be  left  out  'either 
on  security  or  any  other  grounds.' "  The  Economist,  Aug.  10,  1963,  p.  491.  Similarly,  it 
was  reported  with  respect  to  H.  A.  R.  Philby,  the  English  journalist  who  defected 
to  Russia  under  suspicious  circumstances,  that:  "Prime  Minister  MacMillan  and 
Harold  Wilson,  the  Opposition  Leader,  refuse  to  discuss  Philby  [with  others]  on 
the  ground  that  the  national  interest  is  involved."  N.Y.  Times  (West,  ed.),  Aug.  S, 
1963,  p.  12. 

216  Att'y  Gen.  Memo.  5. 

217  A  "storm  of  popular  protest  blew  up."  2  Page  Smith  874.  Writing  to 
Edward  Rutledge,  Nov.  30,  1795,  Jefferson  called  it  "an  execrable  thing."  7 
Jefferson  40.  The  widow  of  General  Richard  Montgomery  wrote  James  Monroe 
that  she  "lamented  the  'infamous'  treaty  which  John  Jay  had  made  with  Great 
Britain,  and  with  thousands  of  others,  had  wept  over  the  sale  of  her  country." 
Bemis  xi. 

218  2  Page  Smith  871.  "Washington  did  not  pretend  to  like  the  treaty.  After 
Jay  had  delivered  it  he  kept  it  for  4  months  before  he  could  bring  himself  to 
submit  it  to  the  Senate.  He  knew  it  would  provoke  a  storm  of  protest  and  that  the 
protest  would  have  grounds  to  support  it."  Bemis  xiii. 

2i»  2  Page  Smith  871. 

220  Ibid.  Bemis  250  states  that:  "From  Hamilton's  astonishingly  gratuitous 
information  Greenville  now  knew  there  was  no  danger  of  what  he  most  feared,  that 
the  United  States  might  enter  another  armed  neutrality." 

221  2  Page  Smith  878-80. 

222  2  Adams,  Letters  to  Abicail  Adams  223   (1841)    (written  April  19,  1796). 
After   his    son,    John    Quincy    Adams,    left    the    Presidency    and    served   in    the 

House,  John  Quincy  insisted  on  the  right  of  the  House  to  be  given  ill  papers 
respecting  certain  Mexican  relations.  See  note  267  infra  and  accompanying  text. 

68-287   O  •  71  -  7 
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Washington's  reasons  for  refusing  to  provid<  the  information 
were  (1)  that  the  success  of  foreign  negotiations  "must  often  depend 
upon  secrecy";  (2)  that  this  was  one  "cogent  r.-ason  for  vesting 
the  power  of  making  Treaties  in  the  President  wi'h  the  advice  and 
consent  of  the  Senate,"  thereby  "confining  it  to  a  small  number  of 
members";  (3)  that  since  this  treaty-making  power  was  thus  ex- 
clusively vested  in  the  President  and  Senate,  "the  inspection  of 
papers  asked  for  can  [not]  be  relative  to  any  purpose  under  the  cog- 
nizance of  the  House  .  .  .  except  that  of  an  impeachment;  which 
the  resolution  has  not  expressed";223  and  (4)  that  "in  fact,  all  the 
papers  affecting  the  negotiations  .  .  .  were  laid  before  the  Senate."224 

Washington  does  not  here  lay  claim  to  a  blanket  power  to 
withhold  from  the  Congress,  for  disclosure  had  been  made  to  the 
Senate;  instead  he  based  the  withholding  on  the  constitutional  ex- 
clusion of  the  House  from  the  treaty  process.  The  issue  he  posed  was 
not  executive  power  to  withhold  but  the  absence  in  the  narrow 
premises  of  legislative  power  to  demand.  He  denied  "a  right  in  the 
House  of  Representatives  to  demand,  and  to  have  as  a  matter  of 
course,  all  the  papers  respecting  a  negotiation  with  a  foreign  Power 
.  .  ."  and  he  emphasized  that  he  had  no  disposition  to  "withhold  any 
information  .  .  .  which  could  be  required  of  him  by  either  House 
as  a  right.""'0  Indeed,  the  latter  clause  may  be  read  as  a  disclaimer 
of  power  to  withhold  where  there  was  a  "right"  to  demand,  and  this 
is  confirmed  by  his  turnover  of  the  disputed  papers  to  the  Senate 
which  had  a  "right"  to  the  information  because  its  duties  embraced 
the  subject  matter  of  treaties.  That  Washington  should  thus  have 
attempted  to  limit  the  powers  of  the  House  rather  than  insist  on 
the  executive  privilege  to  withhold  at  least  suggests  a  doubt  whether 
he  could  safely  invoke  such  an  executive  power. 

223  5  Annals  of  Cong.  760-62  (1796).  Jefferson  had  earlier  counselled  Washing- 
ton to  the  contrary.  In  a  diary  note  dated  April  9,  1792,  Jefferson  refers  to  Senate 
readiness  to  approve  the  redemption  of  Algerian  captives  but  mentions  that  it 
"was  unwilling  to  have  the  lower  House  applied  to  previously  to  furnish  the  money" 
because  this  "would  let  them  into  a  participation  of  the  power  of  making  treaties." 
Jefferson  "observed,  that  wherever  the  agency  of  either,  or  both  Houses  would 
be  requisite  subsequent  to  a  treaty,  to  carry  it  into  effect,  it  would  be  prudent  to  consult 
them  previously,  if  the  occasion  admitted.  That  thus  it  was,  we  were  in  the  habit 
of  consulting  the  Senate  previously,  when  the  occasion  permitted,  because  their 
subsequent  ratification  would  be  necessary.  That  there  was  the  same  reason  for  con- 
sulting the  lower  House  previously,  where  they  were  to  be  called  on  afterwards,  espe- 
cially in  the  case  of  money,  as  they  held  the  pursestrings  and  would  be  jealous  of 
them."  Padover,  The  Complete  Jefferson  1125-24  (1943). 

224  5  Annals  of  Cono.  761  (1796).  Madison  was  astonished  by  the  refusal  and 
wrote  James  Monroe  on  April  8,  1796,  that:  "The  prevailing  belief  was,  that  he 
[Washington]  would  send  a  prt  if  not  the  whole,  of  the  papers  applied  for  .  .  .  he 
not  only  ran  into  the  exireme  of  an  absolute  refusal,  but  assigned  reasons  worse 
than  the  refusal  itself."  2  Madison,  Letters  96-97   (1865). 

225  5  Annals  of  Conc.  760  (1796).  (Emphasis  added.) 
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Whether  or  not  the  House  is  authorized  to  review  treaties,  a 
subject  that  agitated  the  House  far  more  than  the  issue  of  inspection, 
is  for  present  purposes  of  no  moment;  of  secrecy  more  will  be  said 
below.  Washington's  view  that  the  power  of  inspection  is  confined 
to  instances  of  impeachment  put  the  cart  before  the  horse — it  re- 
quired a  preliminary  decision  to  launch  impeachment  proceedings 
before  obtaining  the  information  upon  which  such  a  decision  should 
rest.220  It  overlooked  the  views  expressed  by  his  Cabinet  in  1792 
respecting  the  power  of  the  House  as  an  "inquest"  to  "institute  in- 
quiries" and  "call  for  papers  generally"227  and  his  endorsement  of 
those  views  by  his  direction  to  turn  over  the  requested  papers  in 
the  St.  Clair  investigation.228  Nor  did  it  mesh  with  his  welcome  in 
1789  of  a  rumored  investigation  of  Hamilton,229  and  with  his  ap- 
proval of  the  Act  of  1789  which  directed  the  Secretary  of  the  Treas- 
ury to  furnish  information  required  by  the  Congress.230  And  it  was 
the  more  offensive  because  on  prior  occasions  Washington  had 
forwarded  "confidential"  information,  even  respecting  pending 
treaty  negotiations,  to  both  Senate  and  House.231  Insofar  as  Wash- 
ington undertook  to  define  the  powers  of  the  House,  therefore,  he 
was  plainly  wrong  ind  tactically  unwise;  and  were  no  more  involved 
the  incident  could  be  left  to  moulder  in  the  dusty  tomes.  But  the 
Jay  Treaty  touched  off  the  first  full-dress  examination  of  the  legis- 
lative power  to  require  information  from  the  Executive. 

There  is  a  little-noticed  statement  made  by  Madison  on  the 
floor  of  the  House  after  the  receipt  of  Washington's  message,  per- 


220  In  the  House,  Mr.  Lyman  said  that  the  "power  of  impeachment  .  .  .  cer- 
tainly implied  the  right  to  inspect  every  paper  and  transaction  in  any  department, 
otherwise  the  power  of  impeachment  could  never  be  exercised  with  any  effect." 
5  Annals  of  Cong.  601   (1796). 

Proceeding  from  the  acknowledged  power  to  demand  papers  for  impeachment 
purposes,  a  House  Committee  asserted  in  1843:  "The  right  of  the  House  to  informa- 
tion in  possession  of  the  Executive,  if  it  exists  at  all,  is  an  original  right,  and  not 
acquired  by  asserting  that  it  is  about  to  resolve  itself  into  a  court  of  impeach- 
ment .... 

"IT] he  right  of  the  House  to  demand  information  from  the  Executive  is 
possessed  by  it  in  the  character  of  grand  inquest  of  the  nation  [a  fact  earlier 
conceded  by  the  Washington  cabinet]  ...  it  is  in  this  character  it  acts,  whether 
engaged  in  the  investigation  of  a  petty  fraud  committed  by  some  inferior  officer 
of  the  Government,  or  in  the  impeachment  of  the  President  for  the  crime  of 
high  treason.  It  does  not  acquire  the  power  necessary  to  pursue  investigations  by 
the  act  of  proceeding  to  investigate  ....  The  right  to  demand  and  compel 
information  is  not  merely  an  accidental  right,  but  an  original  one,  inherent  in  it, 
and  not  an  incident  of  some  particular  duty  .  .  .  ."  H.R.  Rep.  No.  271,  27th  Cong., 
3d  Sess.  13  (1843). 

227  See  text  accompanying  note  191  supra. 

228  See  note  195  supra. 
22»  See  note  200  supra. 

230  See  text  accompanying  note  79  supra. 

231  See  text  accompanying  notes  241-43  infra. 
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haps  the  most  telling  piece  of  evidence  that  can  be  invoked  for 
executive  privilege: 

He  thought  it  clear  that  the  House  must  have  a  right,  in  all  cases, 
to  ask  for  information  which  might  assist  their  deliberations.  .  .  .  He 
was  as  ready  to  admit  that  the  Executive  had  a  right,  under  a  due 
responsibility,  also,  to  withhold  information,  when  of  a  nature  that 
did  not  permit  a  disclosure  at  the  time.  .  .  . 

If  the  Executive  conceived  that,  in  relation  to  his  own  department, 
papers  could  not  be  safely  communicated,  he  might,  on  that  ground, 
refuse  them,  because  he  was  the  competent  though  a  responsible  judge 
within  his  own  department.'-'32 

This  is  a  surprising  remark;233  it  outran  Washington's  claim,  for  he 
had  challenged  only  the  right  of  the  House  to  information  in  the 
treaty  area  without  asserting  a  blanket  right  to  withhold  from  the 
Congress.  In  any  event,  Madison,  by  his  own  testimony  on  this 
occasion,  did  not  purport  to  represent  the  views  of  the  Constitu- 
tional Convention,234  and  still  less  did  his  remark  represent  the 


232  5  Annals  of  Cong.  773  (1796).  Contrast  this  with  his  statement  in  the 
Congress  of  1789  with  respect  to  who  should  "determine  the  limits  of  the  constitu- 
tional division  of  power  between  the  branches  of  the  Government" ....  I  cannot 
imagine  it  will  be  less  safe,  that  the  exposition  should  issue  from  the  legislative 
authority  than  from  any  other;  and  the  more  so,  because  it  involves  in  the  decision 
the  opinion  of  both  those  departments,  whose  powers  are  supposed  to  be  affected 
by  it  ...  .  [T]he  decision  may  be  made  with  the  most  advantage  by  the  Legislature 
itself."  1  Annals  of  Cong.  520,  521  (1789-1791).  (Emphasis  added.)  Here  it  was 
the  Congress  which  was  to  determine  where  the  line  was  to  be  drawn  under  the 
Constitution  between  the  legislative  and  executive  branches,  although  in  this  instance 
Madison  was  conceding  a  power  to  the  President. 

233  In  his  comment  of  April  24,  1796,  to  Jefferson  on  Washington's  refusal, 
Madison  said:  "I  think  there  will  be  sufficient  firmness  to  face  it  with  resolutions 
declaring  the  constitutional  powers  of  the  House  as  to  treaties,  and  that,  in  applying 
for  papers,  they  are  not  obliged  to  state  their  reasons  to  the  Executive.  In  order 
to  preserve  this  firmness,  however,  it  is  necessary  to  avoid,  as  much  as  possible  an 
overt  recontre  with  the  Executive."  2  Madison,  Letters  90  (1867).  See  also  note 
224  supra.  An  inference  that  this  was  mere  political  expediency,  i.e.,  surrender  of 
plenary  power  to  papers  in  order  freely  to  assert  a  claim  to  Treaty  power,  appears 
to  be  precluded  by  Edmund  Randolph's  letter  of  Feb.  24,  1796,  to  Washington: 
"[T]he  message  of  to-day  [this  cannot  be  the  Jay  Treaty  message  which  is  dated 
March  30,  1796],  appears  to  have  given  general  satisfaction.  Mr.  M-d-n  [Madison?] 
in  particular  thinks  it  will  have  a  good  effect.  He  asked  me,  whether  an  extract 
could  not  have  been  given  from  Mr.  Morris'  letter;  upon  my  answering,  that  there 
were  some  things  interwoven  with  the  main  subject,  which  ought  not  be  promul- 
gated, he  admitted  that  the  discretion  of  the  President  was  always  to  be  the 
guide."  33  Writings  of  Washington  282   (1940). 

234  He  stated  that  "neither  himself  nor  the  other  members  who  had  belonged 
to  the  Federal  Convention,  could  be  under  any  particular  obligation  to  rise  in 
answer  to  a  few  gentlemen,  with  information,  not  merely  of  their  own  ideas  at 
that  period,  but  of  the  intention  of  the  whole  body;  many  members  of  which,  too, 
had  probably  never  entered  into  discussions  of  the  subject.  He  might  have  -further 
remarked,  that  there  would  not  be  much  delicacy  in  the  undertaking,  as  it 
appeared  that  a  sense  had  been  put  on  the  Constitution  by  some  who  were  members 
of  the  Convention,  different  from  that  which  must  have  been  entertained  by  others, 
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decided  preponderance  of  sentiment  in  the  House,  including  the 
views  of  most  opponents  of  the  House  resolution. 

The  House  began  simply  enough  with  a  proposed  resolution 
calling  for  information,235  promptly  modified  by  an  exception  pro- 
posed by  Edward  Livingston  for  papers  that  "any  existing  negotia- 
tion may  render  improper  to  disclose."230  This  proposal  was  swiftly 
engulfed  by  an  elaborate  debate  whether  the  House  had  a  constitu- 
tional right  to  review  treaties  in  which  the  President  and  Senate 
had  concurred.  Mark  that  this  was  before  Washington  had  said  a 
word  about  the  matter.  The  debate  ran  on  for  four  weeks  and  is 
reported  in  334  closely  printed  pages.237 

The  plea  of  "secrecy"  advanced  by  opponents  of  the  resolution 
was  speedily  riddled.  Mr.  Smith  asked  "are  these  papers  secret?  No, 
they  are  known  to  thirty  Senators,  their  Secretary  and  his  clerks,  to 
all  officers  of  Government,  and  to  those  members  of  this  House  who 
chose  to  read  them."238  Mr.  Williams,  though  he  opposed  the  resolu- 
tion, said  that  "he  did  not  think  there  were  any  secrets  in  them.  He 
believed  he  had  seen  them  all.  For  the  space  of  ten  weeks  any 
member  of  that  [zic]  House  might  have  seen  them  [in  the  Sen- 
ate]."239 "Secrecy"  was  clearly  a  make-weight. 

To  the  fact  that  the  papers  had  been  laid  before  the  Senate 
may  be  added  the  fact,  as  Mr.  Livingston  pointed  out,  that  "from 
the  first  establishment  of  the  Constitution  .  .  .  the  Executive  had 
been  in  the  habit  of  free  communication  with  the  Legislature  as  to 
our  external  relations."240  He  pointed  to  the  fact  that  confidential 
information  had  been  conveyed  to  the  House  respecting  a  treaty 
with  Algiers  and  Morocco  in  1790,241  and  instructions  that  were 


who  had  concurred  in  ratifying  the  Treaty."  5  Annals  of  Cong.  77S  (1796).  It  is 
worth  noting  that  Baldwin  of  Georgia,  also  a  former  member  of  the  Convention, 
id.,  at  700-01,  and  who  argued  for  the  fullest  "publicity  ...  in  public  trans- 
action," id.  at  435,  nevertheless  felt  that  it  was  subject  to  "but  one  limitation,"  and 
that  "was,  that,  while  measures  were  in  the  transaction,  and  in  an  unfinished  state, 
it  might  at  many  times,  be  improper  to  disclose  them."  Id.  at  534.  (Emphasis  added.) 

235  Id.  at  426.  The  call  was  for  "a  copy  of  the  instructions  to  the  Minister  of 
the  United  States,  who  negotiated  the  Treaty  .  .  .  together  with  the  correspondence 
and  other  documents  relative  to  the  said  Treaty."  Ibid. 

236  ibid. 

237  id.  at  426-760.  See  id.  at  784. 

238  id.  at  625. 

239  id.  at  642.  See  also  id.  at  588. 

240  Id.  at  636.  Mr.  Livingston  also  cited  the  Parliamentary  request  for  instruc- 
tions to  the  Duke  of  Marlborough  respecting  negotiation  of  the  Barrier  Treaty  with 
Holland  in  1709,  and  other  relevant  correspondence,  which  the  Queen  had  ratified. 
Id.  at  634,  754.  The  opposition  acknowledged  the  incident  but  sought  to  discredit 
it  as  a  reflection  of  shifting  political  tides,  id.  at  754 ;  but  what  dispute  between 
administration  and  opposition  is  not  subject  to  the  same  objection. 

2*1  Id.  at  638.   In   his  closing  remarks,  Madison   said  that:   "A   view  of  these 
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given  to  the  Commissioners  who  were  to  negotiate  with  Spain, 
France  and  Great  Britain  in  1793.242  Mr.  Smith  referred  to  the 
President's  transmission  of  documents  of  a  "confidential  nature" 
respecting  the  Proclamation  of  Neutrality  in  1793.243  Mr.  Lyman 
recalled  a  request  for  a  missing  paper  in  the  correspondence  between 
Secretary  of  State  Jefferson  and  the  British  Minister  which  was 
satisfied,244  as  is  corroborated  by  the  debates  of  the  earlier  Con- 
gress,245 and  as  was  conceded  by  the  opposition.240  All  of  which, 
said  Mr.  Livingston,  shows  that  "on  some  occasions,  it  was  not 
deemed  imprudent  to  trust  this  House  with  the  secrets  of  the 
Cabinet."247  "Secrecy"  was  therefore  merely  a  pretext  to  be  iriven, 
as  Pitt  earlier  remarked,  little  weight  on  the  issue  of  withholding,2 
and  it  had  found  small  favor  with  Jeff er son. 24<J 


24*5 


precedents  had  been  pretty  fully  presented  to  them  by  a  gentleman  Hum  New 
York,  (Mr.  Livingston],  with  all  the  observations  which  the  subject  seemed  to 
require."  Id.  at  781.  Livingston  had  argued  for  the  fullest  disclosure. 

'-142  Id.  at  638-39.  Washington  wrote  the  Senate  and  the  House  on  Dec.  5, 
1793:  "On  the  subjects  of  mutual  interest  between  this  Country  and  Spain,  nego- 
tiations and  conferences  are  now  depending.  The  public  good  requiring  that  the 
present  state  of  these  should  be  made  known  to  the  Legislature  in  confidence  only, 
they  shall  be  the  suoject  of  a  separate  and  subsequent  communication."  33  Writings 
of  Washington  173  (1940).  (Emphasis  added.)  For  additional  confidential  com- 
munications respecting  treaties  to  both  House  and  Senate,  see  id.  at  330,  374. 

24a  5  Annals  of  Conc.  622   (1796). 

244  Id.  at  601. 

245  It  was  Mr.  Madison  who  "thought  there  was  a  chasm,  which  should  be 
filled  up."  4  Annals  of  Cong.  250  (.1794).  So  the  President  was  requested  "to  lay 
before  the  House  the  omitted  letter,  or  such  parts  as  he  may  think  proper."  Id. 
at  251.  The  entire  letter  was  forwarded  by  Secretary  of  State  Jefferson.  Id.  at  256. 
In  1794,  Washington  sent  to  the  House  a  letter  from  "our  Minister  at  London 
...  of  a  confidential  nature,"  apparently  relating  to  a  treaty.  Id.  at  462.  For 
other  confidential  matters  forwarded  by  Washington,  from  the  commissioners  at 
Madrid,  see  id.  at  595.  See  alio  id.  at  674,  713,  437,  393-94. 

246  5  Annals  of  Cong.  649,  442   (1796). 

247  Id.  at  638.  In  defending  before  the  Virginia  Ratification  Convention  the 
provision  in  art.  I,  §  5(3),  authorizing  each  House  to  keep  parts  of  their  journals 
secret,  John  Marshall  stated:  "In  this  plan,  secrecy  is  only  used  when  it  would 
be  fatally  pernicious  to  publish  the  schemes  of  government."  3  Elliot's  Debates 
225   (1881). 

24b  It  needs  to  be  stressed  that  "secrecy"  was  claimed  solely  for  delicate  nego- 
tiations. So  Smith  of  South  Carolina  said,  "in  the  process  of  negotiation,  many 
things  are  necessarily  suggested,  the  publication  of  which  may  involve  serious  in- 
convenience. ..."  5  Annals  of  Cong.  441  (1796).  And  Williams  observed  that 
"in  the  negotiations  in  time  of  war,  confidential  communications  were  necessary.  .  .  ." 
Id.  at  642. 

248  In  a  diary  note  of  Nov.  28,  1793,  Jefferson  reiers  to  the  "draught  of 
messages  on  the  subject  of  France  and  England."  Hamilton  and  Knox  objected  to 
disclosure  of  the  whole,  Randolph  to  part;  Jefferson  records:  "I  began  to  tremble 
now  for  the  whole,  lest  all  should  be  kept  secret.  I  urged,  especially,  the  duty  now 
incumbent  on  the  President,  to  lay  before  the  legislature  and  the  public  what  had 
passed  on  the  inexecution  of  the  treaty,  ...  it  could  no  longer  be  considered  as 
a  negotiation  pending.  .  .  .  The  President  .  .  .  decided  without  reserve,  that  not 
only  what  had  passed  on  the  inexecuUon  of  the  treaty  should  go  in  as  public  .  .  .  but 
also  that  those  respecting  tfc     stopping  of  our  com  should  go  in  as  public.   .  .  . 
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Although  the  call  for  information  was  so  early  swallowed  up 
by  the  debate  on  the  role  of  the  House  in  review  of  treaties"0  there 
was  nonetheless  strong  and  repeated  insistence  upon  the  right  of 
the  House  to  know.  Mr.  Nicholas  alluded  to  the  right  of  the  House 
as  the  "grand  inquest  of  the  nation,"  to  "superintendence  over  the 
officers  of  Government,"  and  asserted  that  this  right  "gave  a  right 
to  demand  a  sight  of  those  papers,  that  should  throw  light  upon 
their  conduct."-"1  Mr.  Heath  said  this  right  was  "founded  upon  a 
principle  of  publicity  essentially  necessary  in  this,  our  Republic, 
which  has  never  been  opposed.  .  .  ,"252  Mr.  Lyman  added  that: 

The  right  of  calling  for  papers  was  sanctioned,  ...  by  the  uniform 
and  undeniable  practice  of  the  House  ever  since  the  organization  of 
the  Government;  .  .  .  the  House  had  the  fullest  right  to  the  possession 
of  any  in  the  Executive  Department  .  .  .  this  was  the  first  time  it  had 
been  controverted.2™ 

This  cannot  be  dismissed  as  political  rodomontade,  for  Washington, 
it  will  be  recalled,  had  turned  over  the  St.  Clair  papers  without 
reference  to  the  secret  reservations  for  the  future  recorded  in  Jeffer- 
son's notes.  Mr.  Smith  also  said  that  it  had  been  the  "custom  .  .  . 
invariably  to  ask  for  all  and  every  paper  that  might  lead  to  in- 
formation."254 A  number  of  opponents  readily  conceded  the  right. 
So,  Mr.  Harper  agreed  that  if  information  sought  by  the  House 
"came  within  its  powers,"  it  "in  that  case,  would  have  a  right  to 
the  papers;  ....  He  would  demand  them  and  insist  on  the 
demand."265  Another  opponent,  Mr.  Smith  of  New  Hampshire,  said 
that  were  the  papers  "necessary"  to  decide  whether  to  carry  the 
treaty  into  effect,  he 

conceived  they  not  only  possessed  the  right,  but  that  it  was  their  duty 
to  call  for  all  papers  and  documents  which  would  enlighten  their  minds 
or  inform  their  judgments  on  all  subjects  within  their  sphere  of  agency. 
He  had  always  been  in  favor  of  such  calls.259 

How  little  Madison's  views  reflected  those  of  the  House  is 
underscored   by   its   rejection   of   his   motion   to   substitute   for 

This  was  the  first  instance  I  had  seen  of  his  deciding  on  the  opinion  of  one  against 
that  of  three  others,  which  proved  his  own  to  have  been  very  strong."  Padovzr,  op. 
at.  supra  note  223,  at  1270. 

260  This  was  in  fact  the  subject  of  repeated  comment.  5  Annals  or  Cong.  487, 
495,  717,  726   (1796). 

261  id.  at  444.  So  too  Mr.  Livingston,  id.  at  629. 
282  Id.  at  448. 

•  263  Id.  at  601.  (Emphasis  added.) 

254  Id.  at  622.  (Emphasis  added.)  Mr.  Brent  referred  to  "calls  so  often  made 
for  information  to  the  Heads  of  Departments."  Id.  at  575. 

265  Id.  at  458.  (Emphasis  added.) 

2M  Id.  at  593.  (Emphasis  added.)  See' also  id.  at  501,  613.  Only  two  opponents, 
N.  Smith  and  Coit,  id.  at  453,  656,  claimed  executive  discretion  to  withhold. 
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Livingston's  exception  for  "existing  negotiations"  a  broader  formula 
excepting  "so  much  as,  in  his  [the  President's]  judgment,  it  may 
not  be  consistent  with  the  interest  of  the  United  States,  at  this 
time,  to  disclose."287 

Cognizant  of  this  lengthy  debate,  Washington,  as  we  have 
seen,  stated  that  (1)  inspection  of  treaty  papers  was  outside  the 
purview  of  the  House,  and  (2)  the  impeachment  power  which  would 
authorize  inspection  was  not  named  in  the  resolution.208  At  once 
proponents  of  the  resolution  were  up  in  arms.  Indeed,  Mr.  Giles 
stated  that  "he  never  would  consent  to  act  upon  [the  British 
Treaty]  till  the  papers  deemed  material  to  the  investigation  were 
laid  upon  the  table."259  His  allies  insisted  that  the  House  should 
consider  recording  a  refutation  "for  posterity."260  Opponents 
stressed  that  three  weeks  had  already  been  consumed,  that  three 
additional  weeks  would  be  frittered  away,  that  the  House  was  faced 
with  a  deadline  of  June  first  on  which  to  complete  action  on  the 
treaty  itself,  and  that  there  was  no  time  to  lose.201  They  were  beaten 
and  the  matter  was  referred  to  the  Committee  of  the  Whole,262 
which  then  considered  two  resolutions:  (1)  that  the  House  was 
empowered  to  consider  the  expediency  of  carrying  a  treaty  into 
effect,  and  (2)  that  it  need  not  state  the  purpose  for  which  it  re- 
quired information.208  Mr.  Madison  rose  to  speak  to  these  resolu- 
tions  ,204  and  devoted  the  greater  part  of  his  remarks  to  the  power  of 
the  House  respecting  treaties.  At  the  conclusion  of  his  lengthy  re- 
marks, the  question  was  immediately  moved  by  Mr.  Swift,  who 
said  that: 

The  same  principles  which  were  involved  in  the  present  question 
had  already  undergone  a  discussion  of  three  weeks,  and  no  doubt  could 
remain  on  the  mind  of  any  gentleman  in  that  House  on  the  subject;  nor 
did  he  think  that  if  three  weeks  more  were  to  be  consumed  in  the 
discussion,  one  opinion  would  be  changed.206 

The  resolutions  carried  by  57  to  35.200  It  may  be  ventured  that  Mr. 
Madison's  remarks  likewise  did  not  change  one  opinion  earlier  ex- 


207  Id.  at  438.  As  Mr.  Giles  said:  "[A]  majority  of  the  House,  when  their 
sentiments  arc  collected,  speak  the  sense  of  the  House."  Id.  at  766.  And  Madison  too 
said  that  the  "meaning  of  the  Constitution  would  be  established,  as  far  as  depends 
on  the  vote  of  the  House  of  Representatives."  Id.  at  782. 

2»8  Id.  at  761. 

268  id.  at  762. 

200  Id.  at  768,  762-63,  765,  767. 

2°»  Id.  at  763,  76S-66,  769-70. 

2«2  Jd.  at  771. 

2«3  Id.  at  771-72. 

2«*  Id.  at  772-81. 

2*6  Id.  at  781. 

38«  Id.  at  782-83. 
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pressed.  His  concession  of  more  than  even  Washington  claimed  at 
most  represents  his  own  views,  not  those  of  the  Convention  nor  of 
the  House.  Before,  during,  and  after  this  incident,  the  House  in- 
sisted on  plenary  access  to  information  from  the  executive.  A  high- 
light was  furnished  by  John  Quincy  Adams  who,  after  moving  from 
the  Presidency  to  the  House,  joined  in  insisting  that  "the  House  had 
the  right  to  demand  and  receive  all  the  papers"  respecting  President 
Polk's  instructions  to  our  Minister  to  Mexico.-"  Both  John  Adams 
and  his  son  had  great  diplomatic  careers  and  knew  full  well  how 
far  the  need  for  secrecy  in  foreign  affairs  stretched  and  yet  both 
affirmed  the  House's  right  to  know. 

B.    The  Jefferson  Incident 

Next  Attorney  General  Rogers  quotes  a  Jefferson  incident  as 
the  "first  authoritative  instance  of  a  President  of  the  United  States 
refusing  to  divulge  confidential  information.  .  .  ."268  The  House  had 
requested  information  respecting  the  Burr  conspiracy  'except  such 
as  he  [Jefferson]  may  deem  the  public  welfare  to  require  not  be 
disclosed.  .  .  ."-,;u  In  withholding  the  names  of  those  implicated  by 
rumor  or  conjecture.  Jefferson  nevertheless  explained  that  "neither 
safety  nor  justice  will  permit  the  exposing  names."-70  A  gratuitous 
explanation  made  to  justify  the  exercise  of  expressly  "excepted" 
discretion  conferred  by  the  House  is  termed  an  "authoritative  re- 
fusal"! As  a  House  Committee  said  in  1843  respecting  a  similar 
Monroe  incident  in  1823,-T1  "the  House  invested  the  President  .  .  . 
with  the  discretion  which  he  exercised"  and  it  is  not  to 

be  presumed  that  the  exercise  of  the  discretion  by  President  Monroe, 
in  a  case  where  it  '^as  conferred  upon  hi:n,  proves  that  he  would  have 

267  Bemis,  John  Quincy  Adams  532.  (Emphasis  added.)  The  House  Resolution 
was  voted  145  to  15  (for  an  example  of  similar  unanimity  in  the  Tyler  administra- 
tion, see  note  232  infra),  the  purpose  being  "to  air  the  question  whe".her  Polk  had 
conspired  with  Santa  Anna  to  overthrow  the  de  facto  Mexican  Government  on  the 
eve  of  the  [Mexican]  war.  .  .  ."  Ibid.  Was  not  this  a  subject  of  legitimate  interest 
to  the  Nation  and  the  House ?  But  Bemis  opines:  "There  is  no  question  who  had  the 
better  of  the  argument.  George  Washington  and  James  K.  Polk  were  right  and 
John  Quincy  Adams  was  wrong"  Id.  at  532-33.  Let  the  reader  decide  for  himself 
in  licht  of  history. 

2ti8  Att'y  Gen.  Memo.  6.  (Emphasis  added.) 

269  Ibid.  Younger  758,  sets  out  the  Jefferson  message  without  printing  the 
House  exemption. 

270  Att'y  Gen.  Memo.  6. 

271  Younper  759,  commenting  on  a  House  inquiry  into  suspension  of  a  naval 
officer  for  misconduct  and  its  request  for  related  documents  sets  out  Monroe's 
statement  that  the  required  documents  "might  tend  to  excite  prejudices  which  might 
operate  to  both  [accuser  and  accused]."  The  House,  however,  had  merely  requested 
Monroe  to  furnish  "so  far  as  he  may  deem  compatible  with  the  public  interest 
any  correspondence.  .  .  ."  Quoted  in  H.K.  Rep.  No.  271,  supra  note  .26,  at  13. 
Younger   repeatedly   omits  to   notice   such  exemptions. 
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exercised  it  in  a  case  where  it  was  not  conferred.  This  would  be  a  some- 
what violent,  presumption.272 

Let  it  be  assumed  that  Jefferson's  gratuitous  explanation  consti- 
tutes a  claim  of  power  to  withhold  information  from  Congress  for 
the  purpose  of  protecting  unoffending  citizens  against  injurious  ex- 
posure. This  is  morally  admirable  but  it  may  well  be  doubted  that 
it  is  a  necessary  attribute  of  executive  power.  The  test  of  an  implied 
power  is  ordinarily  whether  it  is  "necessary  and  proper  to  carry 
into  effect"  an  express  power.273  The  power  to  withhold  information 
to  protect  a  citizen  from  defamation  is  not  really  "necessary" 
to  carry  out  any  part  of  the  executive  power.  Nor  can  it  be  "proper," 
for  the  President  was  not  made  the  protector  of  the  public  against 
the  representative  assembly,  except  to  the  extent  that  he  exercises 
the  veto  power.  Protection  from  either  legislative  or  executive  ex- 
cesses was  confided  to  the  courts,  not  to  the  opposing  branch.274 

Neither  the  Washington  nor  the  Jefferson  incidents,  therefore, 
spells  out  a  clear  challenge  to  the  inquiry  power  nor  one  that  is 
sustainable  in  terms  of  "executive  power." 

C.    The  Jackson  Incidents 

If  the  foregoing  analysis  of  the  Jefferson  vest-pocket  memoran- 
dum on  the  St.  Clair  inquiry,  the  Washington  denial  of  House  juris- 
diction in  treaty  matters,  and  the  Jefferson  gratuitous  explanation 
of  defamation  avoidance  is  valid,  then  the  first  unequivocal  assertion 
of  power  to  withhold  information  from  the  Congress  cited  by  the 
Attorney  General  is  that  of  Andrew  Jackson  in  1835.  Coming  46 
years  after  the  Act  of  1789,  which  itself  is  a  reflection  of  parliamen- 
tary and  colonial  history,  and  the  steadfast  congressional  insistence 
on  the  plenary  power  to  require  information,  little  weight  need  be 
attached  to  this  belated  Jacksonian  claim  on  the  issue  of  constitu- 
tional construction. 

The  Andrew  Jackson  picture  is  mixed:  he  alternately  furnished 
and  refused  to  furnish  information  to  the  Congress.275  The  leading 
incident  selected  by  Attorney  General  Rogers  concerns  Jackson's 
refusal  in  1835  of  a  Senate  request  for  charges  made  to  the  Presi- 
dent, which  led  to  the  removal  of  Gideon  Fitz  from  office,  for  the 
purpose  of  acting  on  his  successor  and  investigating  frauds  in  sales 


272  Id.  at  13-14.  (Emphasis  in  original.) 

273  United  States  v.  Curtiss  Wridit  Export  Corp.,  299  U.S.  304,  316.  (1936). 
"[T]he  genius  and  spirit  of  our  institutions  are  hostile  to  the  exercise  of  implied 
powers."  Anderson  v.  Dunn,  6  Wheat.  (19  U.S.)   204.  22S   (1S21). 

274  See  text  accompanying  notes  582-84  infra. 
275 .Instances  are  enumer;>';d  in  Wiggins  80-81. 
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of  public  lands.270  Jackson  rejected  the  request  for  information 
respecting  "frauds  in  the  sale  of  public  lands"  on  the  ground  that 
it  "would  be  applied  in  secret  session"  and  thereby  deprive  a  citizen 
of  a  "basic  right,"  namely,  "that  of  a  public  investigation  in  the 
presence  of  his  accusers  and  the  witnesses  against  him."277  It  is 
not  an  easy  matter  to  reconcile  this  with  Jefferson's  concern  lest 
premature  exposure  do  injustice  to  innocent  men.  Headstrong  though 
he  was,  Jackson  had  acknowledged  in  1834  that 

cases  may  occur  in  the  course  of  its  legislative  or  executive  proceedings 
in  which  it  may  be  indispensable  to  the  proper  exercise  of  its  powers 
that  it  should  inquire  or  decide  upon  the  conduct  of  the  President  or 
other  public  officers,  and  in  every  case  its  constitutional  right  to  do  so 
is  cheerfully  conceded.278 

Fitz  was  a  public  officer  and  Jackson  now  arrogated  to  himself  the 
decision  whether  the  inquiry  was  "indispensable  to  the  proper  exer- 
cise" of  Congress'  powers,  a  patently  untenable  assertion  of  power. 
When  measured  against  historical  precedents279  Jackson  was  clearly 
wrong,  unless  we  are  to  assume  that  the  power  to  investigate  execu- 
tive conduct  is  cut  off  by  termination  of  official  service.  Given  the 
"inherent  power  of  Congress  to  conduct  investigations  .  .  .  [compre- 
hending] probes  into  departments  of  the  Federal  Government  to 
expose  corruption,  inefficiency  or  waste,"280  it  would  be  insufferable 
if  the  President  were  able  to  shield  documents  revealing  the  cor- 
ruption or  waste  by  removing  the  official.  Jackson's  strictures  failed 


270  Att'y   Gen.   Memo.    7. 

277  Ibid. 

278  Quoted  by  Wiggins  80.   (Emphasis  added.) 

279  Recall  the  parliamentary  inquiry  into  Navy  accounts  in  1666,  see  text 
accompanying  note  55  supra;  into  the  Lord  Commissioners  of  the  Admiralty  in  1741, 
13  Chandler  208 ;  the  other  inquiries  into  the  conduct  of  Ministers  mentioned  in 
Ihe  Walpole  proceedings,  see  text  accompanying  notes  66-72  supra;  the  Massachusetts 
inquiry  into  the  failure  of  military  officers  to  fulfill  their  duties  in  1722,  see  text  ac- 
companying note  68  supra;  and  a  similar  inquiry  by  Pennsylvania  in  1770,  see  text 
accompanying  note  69  supra;  not  to  mention  the  St.  Clair  and  Alexander  Hamilton 
inquiries,  see  text  accompanying  notes  188,  195  supra;  and  see  text  accompanying 
note  201  supra.  Compare  Jackson's  assumption  that  Congress  cannot  inquire  into  the 
ground  for  removal  of  an  officer,  with  Secretary  of  the  Treasury  Wokott's  invitation 
to  the  House  in  1800,  after  his  resignation,  to  investigate  his  official  conduct.  Landis 
171,  a  precedent  followed  by  Vice-President  Calhoun  in  1826,  when  he  asked  the 
House  to  investigate  his  prior  administration  of  the  War  Department.  Id.  at  177. 

Then,  too,  Congress  has  superior  facilities  to  investigate  executive  derelictions 
and  compel  testimony  by  subpoena  as  compared  to  the  more  limited  investigatory 
power  of  the  President,  a  fact  noted  by  the  House  during  the  Tyler  administration. 
3  Hinds  183. 

2«°  Watkins  v.  United  States,  354  U.S.  178,  187  (1957).  Compare  Sinclair  v. 
United  States,  279  U.S.  263,  294  (1929),  where  Sinclair  had  made  leases  of  naval 
oil  reserves  with  the  Secretaries  of  the  Navy  and  Interior  (Albert  Fall)  and  the 
Court  declared  that  the  Senate  had  power  to  investigate  what  "was  being  done  by 
executive  departments  under  the  Leasing  Act.  .  .  ." 
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to  sway  his  successors,  Presidents  Buchanan  and  Polk,  for  both 
expressly  recognized  the  plenary  power  of  Congress  to  investigate 
suspected  executive  misconduct.281 

D.    Tltc  Tyler  Incident 

The  Attorney  General's  memorandum  also  invokes  "President 
Tyler's  refusal  to  communicate  to  the  House"  reports  relative  to 
frauds  on  the  Cherokees.282  This  was  far  from  a  blanket  refusal;283 
Tyler  had  dissented  from  a  claim  that  the  House  might  demand 
from  the  executive  branch  "all"  papers  without  regard  to  executive 
"discretion."  He  did  not,  however,  assert  an  absolute  right  to  with- 
hold. Instead  he  enumerated  certain  categories  of  information  in 
reliance  on  the  evidentiary  privileges  recognized  in  judicial  proceed- 
ings instituted  by  private  litigants,  saying  "these  principles  are  as 
applicable  to  evidence  sought  by  a  legislature  as  to  that  required 
by  a  court";284  and  he  underscored  his  meaning  by  claiming,  not 
an  absolute  but  "a  sound  discretion  in  complying"  with  congressional 
calls.28* 

Notwithstanding  the  relatively  narrow  scope  of  the  discretion 


281  For  Buchanan,  see  note  47  supra.  In  a  message  to  the  House  in  1846, 
President  Polk  said:  "If  the  House  of  Representatives,  as  the  grand  inquest  of 
the  nation,  should  at  any  time  have  reason  to  believe  that  there  has  been  mal- 
versation in  office  by  an  improper  use  or  application  of  public  money  by  a  public 
officer,  and  should  think  proper  to  institute  an  inquiry  into  the  matter,  all  the 
archives  and  papers  of  the  Executive  Department,  public  or  private,  would  be 
subject  to  the  inspection  and  control  of  a  committee  of  their  body  and  every 
facility  in  the  power  of  the  Executive  be  afforded  to  enable  them  to  prosecute 
the  investigation."  4  Richardson  435.  For  a  telling  refutation  of  the  Attorney 
General's  reliance  on  the  Polk  incident,  Att'y  Gen.  Memo.  11-12,  see  Wiggins, 
Lawyers  as  Judges  of  History,  75  Mass.  Hist.  Soc.  Proc.  84,  101   (1963). 

282  Att'y  Gen.  Memo.  9.  (Emphasis  added.)  The  House  demand  was  voted  "yeas 
140,  nays  8,"  and  as  the  House  report  emphasizes,  "a  majority  of  both  the  great 
political  parties  in  the  House  voted  for  it,  after  it  had  been  fully  discussed." 
H.R.  Rep.  No.  271,  supra  note  226,  at  2.   (Emphasis  added.) 

283  Tyler  sent  to  the  House  "all  the  information"  except:  "Colonel  Hitchcock's 
suggestions  and  projects  that  dealt  with  the  anticipated  propositions  of  the  delegates 
of  the  Cherokee  Nation;  Colonel  Hitchcock's  views  of  the  personal  characters  of 
the  delegates  were  likewise  not  sent  .  .  .  because  President  Tyler  felt  their  publi- 
cation would  be  unfair  and  unjust  to  Colonel  Hitchcock."  Att'y  Gen.  Memo.  9. 

In  his  message,  Tyler  singled  out  for  "confidential"  withholding  "incomplete" 
inquiries  so  that  officials  under  investigation  would  not  be  alerted  and  defeat 
them,  and  that  "irremediable  injury  to  innocent  parties"  flowing  from  "libels  most 
foul  and  atrocious"  might  be  avoided  prior  to  establishment  of  their  truth  or 
falsehood.  3  Hinds  181.  In  this  he  had  been  preceded  by  Jefferson.  Sec  text  ac- 
companying note  270  supra.  And  he  would  withhold  the  names  of  those  charged 
with  confidential  inquiries  so  that  they  might  not  be  exposed  to  the  resentment  of 
those  whom  they  impugned.  Id.  at  182. 

284  Ibid.  (Emphasis  added.) 
286  Ibid.  (Emphasis  added.) 


103 
1965]  WITHHOLDING  INFORMATION  1097 

claimed  by  Tyler,  the  House  Committee,  reporting  back  to  the 
House  on  the  President's  message,  promptly  took  issue: 

The  communication  of  evidence  to  a  jury  is  promulgation  of  it  to 
the  country,  and  the  law  so  regards  it,  and  it  is  so  in  fact.  Hence  the 
rule  which  excludes  evidence  the  disclosure  of  which  would  be  detri- 
mental to  the  interests  of  the  State.  But  this  rule  is  applicable  only  to 
the  judicial,  and  not  to  parliamentary  tribunals;  and  the  error  of  the 
President  consists  in  not  having  observed  the  distinction  ....  [ForJ 
parliamentary  tribunals  .  .  .  may  conduct  their  investigations  in  secret, 
without  divulging  any  evidence  which  may  be  prejudicial  to  the  state.280 

And,  addressing  itself  to  Tyler's  reliance  on  English  evidentiary 
privilege  precedents  establishing  that  "a  minister  of  the  Crown  or 
head  of  a  department  cannot  be  compelled  to  produce  any  papers 
or  to  disclose  any  transaction  relating  to  the  executive  functions  of 
the  Government,  which  he  declares  are  confidential,  or  such  as  the 
public  interest  requires  should  not  be  divulged,"1'87  the  Committee 
recurred  to  its  earlier  distinction,  saying  that: 

In  the  administration  of  justice  between  private  individuals  the  courts 
will  not  permit  that  the  public  safety  should  be  endangered  by  the  pro- 
duction of  evidence  having  such  a  tendency.  But  in  parliamentary 
inquiries,  where  the  object  is  generally  to  investigate  abuses  in  the 
administration  itself,  and  where  such  inquiry  would  be  defeated  if  the 
chief  of  the  administration  or  his  subordinates  were  privileged  to  with- 
hold the  information  or  papers  in  their  possession,  no  such  rule  pre- 
vails. The  cases  are  entirely  different.  In  the  first,  the  public  safety 
requires  that  particular  evidence  should  be  suppressed;  in  the  second, 
the  public  safety  requires  that  it  should  be  disclosed.288 

Thus  Tyler,  summarizing  sixty-five  years  of  experience  since 
the  founding  of  the  government,  in  the  most  elaborate  and  reasoned 
justification  theretofore  profferred,  claimed  no  greater  privilege 
vis-a-vis  the  Congress  than  that  rather  narrowly  accorded  in  private 
litigation.  Even  so,  the  House  immediately  and  soundly  insisted 
that  the  policy  which  may  justify  the  executive  in  withholding  in- 
formation  from  a  litigant  has  no  application  when  the  issue  is 


286  u.  at   185. 

287  H.R.  Rep.  No.  271,  27th  Cong.,  3d  Sess.  10  (1843);  Att'y  Gen.  Memo.  10. 
As  the  context  shows,  Tyler  addressed  himself  to  the  "evidentiary"  privilege  in 
private  litigation,  not  the  executive  privilege  vis-a-vis  Congress.  The  evidentViry 
privilege  is  of  course  far  from  absolute.  See  text  accompanying  note  405  infra. 

288  H.R.  Rep.  No.  271,  supra  note  287,  at  10.  "The  case  for  abdicating  political 
[i.e.,  legislative]  checks  upon  the  executive  is  much  weaker  than  that  for  saying 
that  the  interests  of  the  individual  litigant  must  yield,  perhaps  only  for  a  time,  to 
the  determination  by  the  executive  as  to  what  is  admissible  in  evidence  .... 
Here  departmental  inefficiency,  concealed  for  reasons  of  public  interest  [?],  may 
not  merely  disappoint  individual  claims  but  endanger  the  whole  fabric  behind  which 
it  shelters — the  public  interest  itself."  Parry,  Legislatures  and  Secrecy,  67  Harv.  L. 
Rev.  737,  740  (1954). 
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whether    Congress   may   demand   information    for   governmental 
purposes. 

One  who  examines  Attorney  General  Rogers'  historical  wander- 
ings carefully  must  concur  with  Wiggins  that  "historical  fact  simply 
is  overwhelmingly  at  war  with  the  law  as  the  Attorney  General 
prefers  to  view  it."28* 

IV.    The  Kramer  and  Marcuse  Defense  of  Executive 

Privilege 

The  most  recent  protagonists  of  executive  privilege,  Messrs. 
Kramer  and  Marcuse,  discreetly  skirt  the  Attorney  General's  dubi- 
ous history  and  spread  out  a  fresh  set  of  "authorities,"  sweeping 
swiftly  from  Madison  to  Congressman  Clare  Hoffman.  Apparently 
they  would  deduce  from  a  congressional  claim  to  inspect  executive 
documents  a  contention  for  "power  to  control  the  execution  of  the 
laws."200  Their  animadversions  upon  a  congressional  "power  of 
surveillance,"  which  they  equate  with  "superintendence,"291  would 
turn  back  the  clock.  Administration  may  indeed  be  "controlled"  by 
investigations  into  "corruption,  inefficiency  or  waste,"  in  the  sense 
that  such  inquiries  may  result  in  the  removal  of  an  official,  the  cut- 
back of  an  appropriation  or  abolition  of  a  bureau.  Yet  the  power  to 
make  such  inquiries  is  no  longer  open  to  question.  "Surveillance"  is 
simply  a  vituperative  term  for  legislative  inquiry  into  executive 
conduct,  and  it  is  late  in  the  day  to  complain  of  that.  English  "sur- 
veillance" of  executive  conduct  was  summarized  in  the  Walpole 
inquiry;  it  was  mirrored  in  colonial  practice;  and  from  the  outset 
members  of  Congress  claimed  the  "Right  of  .  .  .  superintendence 
over  officers  of  the  Government"  in  its  role  of  Grand  Inquest.292 
It  was  against  this  background  that  Edward  Livingston,  one  of 
the  most  learned  lawyers  who  ever  sat  in  the  halls  of  Congress, 


289  Wiggins  83.  In  addition  to  his  scries  of  Presidential  pronouncements,  Attorney 
General  Rogers  cites  a  row  of  opinions  by  various  Attorneys  General.  Att'y  Gen. 
Memo.  40-41.  Bishop  483  rightly  states  that:  "Attorneys  General  have,  not  sur- 
prisingly, invariably  supported  the  constitutional  right  of  the  executive  to  withhold 
information  from  the  Congress."  But  compare  Cushing's  remarks  on  the  Act  of 
1789.  Sec  text  accompanying  notes  104-05  supra.  Recognition  of  this  advocate's 
role  impelled  Mr.  Justice  Jarkson  to  thrust  aside  his  own  earlier  statement  as 
Attorney  General,  saying  that  a  "judge  cannot  accept  self-serving  press  statements 
of  the  attorney  for  one  of  the  interested  parties  as  authority  in  answering  a  consti- 
tutional question,  even  if  the  advocate  was  himself."  Youngstown  Sheet  &  Tube  Co. 
V.  Sawyer,  343  U.S.  579,  647  (1952)  (concurring  opinion).  See  also  his  concurring 
opinion  in  McGrath  v.  Kristensen,  340  U.S.  162,  176  (1950),  quoted  infra  note  416. 

290  Kramer  &  Marcuse  905-06. 

291  Id.  at  907. 

2M  5  Annals  of  Cono.  4*4  (1796). 
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renewed  the  claim  in  1796  to  "the  superintending  power  which  the 
House  had  over  all  officers  of  Government."2"*  Respected  scholars 
consider  that  "one  of  the  fundamental  concepts  of  our  form  of 
government  is  that  the  legislature,  as  representative  of  the  people, 
will  maintain  a  degree  of  supervision  over  the  administration  of 
governmental  affairs."*94 

Where  the  line  between  such  supervision  and  actual  "control" 
over  administration  is  to  be  drawn  presents  the  familiar  task  of 
drawing  boundary  lines.  But  if  congressional  control  over  execution 
of  the  laws  is  improper,286  it  does  not  follow  that  inquiry  after  execu- 
tion has  taken  place  into  how  the  laws  have  been  executed  is  also 
objectionable.  The  former  may  trench  on  the  "exclusive  province" 
of  the  executive,  but  the  power  of  inquiry  into  executive  conduct  is 
beyond  dispute.  Granting  the  plenary  power  of  administrators  to 
execute  the  laws,  the  hardihood  they  have  exhibited  on  dubious 
grounds  in  resisting  requests  for  information  would  be  better  dis- 
played in  resisting  congressional  pressure  to  "control"  admin- 
istration.2*6 

Messrs.  Kramer  and  Marcuse  rely  also  on  Senator  Capehart's 
statement  that  orderly  government  will  cease  "if  Congress  can  call 
before  it  any  disgruntled  employee  of  the  executive  department,"2*7 
buttressing  this  with  Madison's  warning  that  "the  power  of  the 
President  would  be  reduced  to  a  'mere  vapor'  if  government  officials 
'joined  in  cabal  with  the  senate.'"2*8  It  taxes  the  imagination  to 


293  Id.  at  629.  See  also  note  279  supra.  Parliament  employed  investigations  to 
ascertain  facts  in  order  "(1)  to  assist  in  the  wise  formulation  of  laws,  and  (2)  to 
enable  Parliament  to  exercise  a  measure  of  surveillance  of  the  activities  of  the  civil 
and  military  officials  who  carried  the  laws  into  effect  and  spent  the  moneys  made 
available  by  Parliament  for  governmental  purposes."  Tayxor   7.   (Emphasis  added.) 

De  Tocqueville,  that  keen-eyed  observer,  noticed  in  1831  that:  "In  the  exercise 
of  the  exccuUve  power  the  President  of  the  United  States  is  constantly  subject  to  a 
jealous  supervision."  De  Tocqueville  124. 

294  Gelliiorn  &  Byse  166.  Holmes  "saw  it  as  a  basic  value  in  the  separation 
of  powers  that  ultimate  surveillance  should  rest  in  the  legislature."  Hurst,  Justice 
Holmes  99. 

295  There  have  been  recurrent  attempts  by  Congressmen  and  Committees  to 
influence  the  course  of  administration  and,  logical  deductions  from  the  "separation 
of  powers"  aside,  it  is  by  no  means  indisputable  that  such  efforts  are  per  se  un- 
desirable. See  Newman  &  Keaton  565:  "[Sjometimes  the  most  effective  method  of  ex- 
pression of  legislative  will  may  be  delegation,  with  virtually  no  standards  [the  present 
norm],  but  with  strong  legislative  influence  upon  policy  creation  after  the  delegation 
has  been  made."  Davis,  Administrative  Law  55  (1951).  (Emphasis  in  original.) 

296  Newman  4  Keaton  594. 

297  Kramer  &  Marcuse  847.  They  take  no  notice  of  Senator  CMahoney's  reply, 
"the  Senator  is  not  talking  seriously."  103  Conc.  Rec.  9150  (1957).  Throughout 
Messrs.  Kramer  and  Marcuse  single  out  partisan  excerpts  from  opposition  Senators 
Capehart,  Donnell  and  Congressman  Clare  Hoffman. 

298  Kramer  &  Marcuse  912  n,8l7,  847  n.529. 
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believe  that  "disgruntled  employees"  are  likely  to  form  a  "cabal 
with  the  Senate"  to  fetter  the  President,  and  of  course  Madison 
had  nothing  of  the  sort  in  mind.  He  was  discussing  a  proposal  that 
the  Secretary  of  the  Department  of  Foreign  Affairs  should  be  re- 
movable by  the  President  and  suggested  that  an  officer  appointed 
with  Senate  consent  may  seek  to  curry  "favor"  with  it,  connect 
himself  with  the  Senate,  and  thereby  reduce  "the  power  of  the 
President  to  a  mere  vapor;  .  .  .  The  high  executive  officers,  joined 
in  cabal  with  the  Senate,  would  lay  the  foundation  of  discord. . .  ."2M 
A  minor  "disgruntled  employee"  in  "cabal  with  the  Senate"  would 
be  a  Halloween  hobgoblin.  And  major  "disgruntled  employees"  have 
appeared  before  the  Congress  without  bringing  down  the  skies. 
Sundry  admirals  and  generals  who  favored  the  award  of  a  multi- 
billion  dollar  contract  to  Boeing  Company  appeared  in  1963  before 
a  Joint  Congressional  Subcommittee  in  opposition  to  Secretary  of 
Defense  McNamara's  award  to  General  Dynamics.800  Doubtless  it 
would  be  less  trying  to  a  Cabinet  member  and  to  the  President  were 
an  iron  curtain  to  shield  differences  of  opinion  within  a  Department, 
but  apparently  President  Kennedy  concluded  that  ventilation  of 
such  differences  was  preferable  to  the  suspicion  and  resistance  that 
would  be  engendered  by  concealment.  "Orderly  government"  has 
not  "ceased." 

Further,  Kramer  and  Marcuse  reject  the  argument  that  the 
power  to  abolish  agencies  gives  Congress  power  to  "inspect  their 
documents"  on  the  ground,  quoting  Younger,  that  the  "executive 
branch  as  we  know  it  would  disappear  from  our  polity,  leaving  in 
its  place  another  unfortunate  example  of  government  by  legis- 
lature."301 Mr.  Justice  Holmes,  on  the  other  hand,  insisted  that 
Congress'  power  to  "abolish"  an  office  clearly  carried  lesser  powers 
in  its  train.002  To  argue  that  Congress  may  "abolish"  an  agency  but 
must  do  so  blindly,  without  access  to  information  withheld  by  the 
executive,  without  opportunity  to  evaluate  whether  reorganization 
or  modification  may  not  be  preferable  to  abolition,  is  to  insist  that 
Congress,  like  Charles  Lamb's  Chinaman,  must  burn  down  the  barn 


200  1  Annals  or  Cong.  480  (1789-1791).  (Emphasis  added.)  Experience  has 
disproved  this  prophecy.  Congress  has  limited  the  President's  power  to  remove 
members  of  independent  agencies,  Humphrey's  Executor  v.  United  States,  295  U.S. 
602  (1935),  without  producing  "cabals"  or  reducing  the  President's  power  to  "mere 
vapor."  Indeed,  it  is  the  President  who  has  kept  members  of  the  independent  agencies, 
which  arc  the  arm  of  Congress,  id.  at  628,  under  the  executive  thumb.  One  need 
only  recall  the  pressure  exerted  by  President  Eisenhower's  man  Friday,  Sherman 
Adams.  Kramer  &  Marcuse  696,  698,  700,  702.  These  members  are  well  aware  that 
they  will  come  up  for  reappointment  by  the  President. 

*00  N.Y.  Times  (Western  ed.),  March  29,  1963  p.  1,  col.  2. 

*01  Kramer  &  Marcuse  906. 

»<»  Myers  v.  United  States,  272  US.  52,  177  (1926)  (dissenting  opinion). 
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to  roast  the  pig.80"  Assuredly  one  who  has  the  power  to  destroy  or 
abolish  must  enjoy  the  lesser  power  of  inspection  to  avoid  destruc- 
tion. And  the  argument  that  inspection  spells  executive  destruction 
is  at  war  with  the  fact  that  for  170  years  the  executive  branch  has 
made  disclosure  in  the  vast  bulk  of  cases"04  and  yet  survived,  and 
that  administration  was  not  noticeably  impaired  by  President  Ken- 
nedy's stringent  bar  of  privilege  claims. 

Kramer  and  Marcuse  would  draw  comfort  from  Madison's 
statement  that  "the  legislature  creates  the  office,  defines  the  powers, 
limits  its  duration  and  annexes  a  compensation.  This  done,  the 
Legislative  power  ceases.  .  .  ."a05  Clearly,  however,  Madison  did  not 
mean  by  this  that  thereafter  Congress  had  no  power  to  inquire  into 
how  the  laws  were  being  executed.  On  the  occasion  of  an  inquiry 
into  charges  against  Secretary  of  the  Treasury  Hamilton,  he  said 
that  "it  was  the  duty  of  the  Secretary,  in  complying  with  the  orders 
of  the  House,  to  inform  the  House  how  the  law  had  been  ex- 
ecuted."300 For,  as  he  said  on  another  occasion,  "the  right  of  freely 
examining  public  characters  and  measures,  and  of  free  communica- 
tion thereon,  is  the  only  effective  guardian  of  every  right."307 

V.   The  Attorney  General's  Citations  to  the  Cases  for 
"Uncontrolled  Discretion"  to  Withhold 

Attorney  General  Rogers  advised  the  Senate  that  "courts  have 
uniformly  held  that  the  President  and  the  heads  of  departments  have 
uncontrolled  discretion  to  withhold  information  and  papers  in  the 
public  interest."808  This  is  wrong,  with  respect  to  both  private  liti- 
gation and  the  Congress.  The  Attorney  General  himself  notes  with 
respect  to  the  "flat  refusal  of  executives  to  answer  questions"  that 
"the  legal  problems  involved  were  never  presented  to  the  courts. 
Thus  it  remains  an  open  question  whether  the  executive  officers  must 
submit  all  the  information  which  Congress  may  request."800  Not- 


803  As  was  said  in  launching  the  parliamentary  inquiry  into  Robert  Walpolc's 
regime:  "Would  not  a  Physician  be  a  Madman,  to  prescribe  to  a  Patient,  without 
first  examining  into  the  State  of  his  Distemper,  the  Causes  from  which  it  arose,  and 
the  Remedies  that  had  before  been  applied?"  13  Chandler  85.  Cf.  Lanclis  196. 

304  Att'y  Gen.  Memo.  2,  states  that  there  has  been  withholding  in  "only  .  .  . 
relatively  few  instances  in  our  history." 

305  Kramer  &  Marcuse  906. 

800  3   Annals  of  Conc.  934   (1793). 

307  6  Writings  of  James  Madison  398  (1906).  Madison  voted  for  the  St.  Clair 
investigation.  McGrain  v.  Daughcrty,  273  U.S.  135,  161  (1927).  He  vigorously  par- 
tiapatcd  in  the  Hamilton  inquiry,  3  Annals  of  Conc.  934-46  (1793),  and  pressed 
the  Resolution  requesting  the  Jay  Treaty  papers.  5  Annals  of  Cono.  759  (1796). 

308  Att'y  Gen.  Memo.  1.  (Emphasis  added.) 

800  Id.  at  62.  (Emphasis  added.)  In  Kaiser  Aluminum  &  Chem.  Corp.  v.  United 


68-287   O  -  71 
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withstanding,  the  Attorney  General  sets  out  a  row  of  cases  for  an 
"uncontrolled  discretion"  to  withhold  information  from  "Con- 
gressional Committees."810 

A.  Appeal  of  liar Iran  ft 

A  convenient  beginning  is  the  citation  of  Appeal  of  Hartranft,211 
both  because  its  inappositeness  is  quickly  perceived  and  because 
it  nevertheless  continues  to  be  invoked.812  There  a  grand  jury  had 
subpoenaed  the  Governor  to  explain  the  suppression  of  riots  with 
military  means  during  a  railroad  strike.  The  court  declared:  "It  is 
his  duty  from  time  to  time,  'to  give  to  the  General  Assembly  infor- 
mation of  the  State  of  the  Commonwealth,'  but  it  is  not  his  duty 
to  render  such  an  account  to  the  grand  jury.  .  .  ,"318  Generalizations 
about  the  separation  of  powers  uttered  in  a  case  which  goes  on  to 
state  that  the  duty  of  furnishing  information  not  owed  to  the  grand 
jury  is  owed  to  the  General  Assembly  are  obviously  of  little  aid.314 

B.  Aaron  Burr  Case 

The  trial  of  Aaron  Burr  represents  bedrock  on  the  issue  of 
executive  privilege,  not  only  because  Chief  Justice  Marshall  so 
thoroughly  canvassed  almost  every  issue  that  bedevils  us  today,  but 
because  he  knew  at  first  hand  the  problems  of  both  the  legislative 
and  executive  branches.  He  had  been  a  member  of  the  Virginia 
Assembly,  had  taken  vigorous  part  in  obtaining  ratification  of  the 
Constitution,  and  had  been  a  member  of  Congress.  He  had  defended 
the  Jay  Treaty,  had  been  a  member  of  the  "XYZ"  mission  to 
France,  and  had  served  as  Secretary  of  State  under  John  Adams.81* 


States,  157  F.  Supp.  939,  945  n.7  (Ct.  CI.  1958),  Mr.  Justice  Reed,  sitting  by  desig- 
nation, said:  "The  assertion  of  such  a  privilege  by  the  Executive,  vis-a-vis  Congress, 
is  a  judicially  undecided  issue."  A  recent  proponent  of  executive  privilege,  Younger 
769  n.49,  states  that:  "At  the  time  of  the  Attorney  General's  memorandum  there 
were  no  holdings  that  the  President  has  an  'uncontrolled  discretion  to  withhold  the 
information'."  There  have  been  none  since.  The  Attorney  General's  claim  has  been 
rejected  by  Bishop  478,  and  by  SchwarU  13.  The  Air  Force  General  Counsel 
testified  that:  "There  has  never  been  a  case  which  has  been  litigated  that  says  the 
Executive  may  withhold,  from  Congress.  Moss  Hearings  12-13.  More  recently 
Kramer  &  Marcuse  903,  stated  that,  "no  court  has  as  yet  upheld  the  power  of  the 
Executive  Branch  to  withhold  information  from  Congress."  It  is  time  to  examine 
the  Attorney   General's  brave  array  of   cases  which  are  allegedly  to   the  contrary. 

3io  Att'y  Gen.  Memo.  32  et  seq. 
-     8n  Id.  at  40;  Appeal  of  Hartranft,  85  Pa.  433  (1877). 

312  Younger  777-78.  Younger  circumspectly  notes  that  "no  legislative  demand 
for  information  was  involved  here"  but  states  that  the  "  court  used  language  from 
which   the  judicial  attitude   towards  executive  secrecy   may   be  inferred." 

813  Appeal  of  Hartranft,  85  Pa.  433,  450  (1877).  (Emphasis  added.) 

814  Younger  778,  states  that  "Hartranft  suggests  that  the  separation  of  powers 
is  a  necessary  foundation  for  the  doctrine  of  executive  secrecy." 

816  See   12   Dictionary   op  American  Biography  315    (1933).  Marshall  "had 
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His  was  therefore  an  informed  judgment,  reflecting  practical  experi- 
ence in  both  branches  of  the  government  plus  immediate  comprehen- 
sion of  constitutional  design. 

The  Burr  case  thrashed  out  two  issues  which  arc  relevant  to 
our  discussion:  (1)  amenability  of  executive  officers  to  process, 
and  (2)  whether  the  executive  is  privileged  to  withhold  documents 
from  an  accused. 

1.    The  Executive  Branch  is  Amenable  to  Process 

The  Attorney  General  mistakenly  asserts  that  neither  the ' 
President  nor  the  department  heads  are  amenable  to  process.810 
But  the  Attorney  General  himself  states  that  "Judge  [sic]  Marshall 
.  .  .  allowed  the  subpoena  [duces  tecum]  to  issue"  against  President 
Jefferson  and  that  Marshall  claimed  for  the  "court  the  right  to 
issue  a  subpoena  against  the  President."317  Marshall  stated  that 
"such  a  subpoena  may  issue.  In  the  provisions  of  the  constitution, 
and  of  the  statutes,  which  give  the  accused  the  right  to  compulsory 
process  of  the  court,  there  is  no  exception  whatever."318  He  rejected 
the  reservation  in  the  law  of  evidence  for  the  King — which  was 
based  on  the  ground  that  it  was  "incompatible  with  his  dignity  to 
appear  under  the  process  of  the  court" — because  the  "principle  of 
the  English  constitution  that  the  king  can  do  no  wrong"  was  in- 
applicable to  our  government  whereunder  "the  president  .  .  .  may 
be  impeached  and  may  be  removed  from  office."  And,  Marshall 
added,  "it  is  not  known  ever  to  have  been  doubted,  but  that  the 


better  opportunities  than  any  student  of  history  or  law  to-day  to  discover  the 
intention  of  the  framcrs  of  the  federal  Constitution."  Beard,  The  Supreme  Court 
and  the  Constitution  113  (1912). 

810  The  Attorney  General  refers  to  criticism  of  the  Burr  decision  on  the  ground 
that  "courts  cannot  order  the  President  to  do  anything."  Att'y  Gen.  Memo.  36.  And 
he  asks,  alluding  to  the  separation  of  powers,  "would  the  executive  be  independent 
of  the  judiciary  if  he  were  subject  to  the  commands  of  the  latter  .  .  .  ?"  Id.  at  37. 
He  adds  that  Jefferson  "was  prepared  to  resist,  by  force,  if  necessary,  the  execution 
of  the  process  of  the  court."  Id.  at  37.  He  likewise  asserts  that  "heads  of  Departments 
may  not  be  compelled  to  attend  a  trial,"  id.  at  38,  and  that:  "Heads  of  Departments 
are  subject  ...  to  the  directions  of  the  Presidents  of  the  United  States.  They  are 
not  subject  to  any  other  directions."  Id.  at  2.  Given  a  subpoena  duces  tecum,  he 
asserts:  "The  President  may  intervene  and  direct  the  Cabinet  officer  or  department 
head  not  to  appear;  the  person  subpoenaed  would  then  advise  the  court  of  the 
President's  order  and  abstain  from  appearing  altogether."  Ibid. 

817  Id.  at  34-36.  According  to  Marshall,  the  "attorney  for  the  United  States 
avowed  his  opinion,  that  a  general  subpoena  might  issue  to  the  president,  but 
not  a  subpoena  duces  tecum."  1  Robertson  176.  This  avowal  gains  importance  from 
the  fact  that  it  was  made  by  William  Wirt,  who  was  of  counsel  for  the  government, 
id.  at  136,  later  became  Attorney  General  in  the  Monroe  Administration,  a  post  he 
"held  for  twelve  consecuUve  years."  20  Dictionary  of  American  Biocraphy  420 
(1933). 

•18  United  States  v.  Burr,  25  Fed.  Cas.  30,  34  (No.  14692d)  (C.C.  Va.  1807). 
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chief  magistrate  of  a  slate  may  be  served  will)  a  subpoena  ad  testifi- 
candum."'"" Thus,  fully  alive  to  the  gravity  of  the  issue,  Marshall 
was  at  pains  to  put  beyond  doubt  that  a  subpoena  could  reach  the 
President.  And  he  concluded  that  "a  subpoena  duces  tecum,  then, 
may  issue  to  any  person  to  whom  an  ordinary  subpoena  may 
issue.  .  .  ."n20  So  much  is  conceded. 

Hut  the  Attorney  General  labels  Marshall's  decision  "unsound, 
for  the  reason"  that  the  President  "is  in  a  position  to  completely 
disregard  the  court's  subpoena  or  order.  Since  such  disregard  brings 
contempt  upon  a  court  [?],  it  would  appear  wise  for  the  court  not 
to  issue  a  futile  order  or  command."321  What  an  extraordinary  state- 
ment to  come  from  the  chief  law  enforcement  officer  under  "a  gov- 
ernment of  laws  and  not  of  men"!  Congress  itself  has  obeyed  the 
courts.322  Long  since  the  Supreme  Court  said  that  "no  officer  of 
the  law  may  set  that  law  at  defiance  with  impunity.  All  the  officers 
of  the  government,  from  the  highest  to  the  lowest  are  creatures  of 
the  law,  and  are  bound  to  obey  it."328  This  has  been  the  premise  on 
which  courts  have  repeatedly  issued  their  mandates  to  administrative 
agencies,824  often  in  the  teeth  of  prior  administrative  determinations 
that  the  adversary  was  not  entitled  to  relief.  For,  as  Chief  Justice 
Marshall  said  in  Marbury  v.  Madison, 

it  is,  emphatically,  the  province  and  duty  of  the  judicial  department,  to 
say  what  the  law  is.  [And,  he  asked,]  to  what  purpose  are  powers 
limited,  and  to  what  purpose  is  that  limitation  committed  to  writing, 


318  Ibid.  A  governor  of  a  State  remains  amenable  to  federal  process,  Sterling 
v.  Constantin,  287  U.S.  378,  393  (1932),  and  viewed  practically  it  is  hard  to  conceive 
why  the  head  of  a  department  should  enjoy  greater  immunity. 

320  United  States  v.  Burr,  25  Fed.  Cas.  30,  34  (No.  14692d)  (C.C.  Va.  1807). 

321  Att'y  Gen.  Memo.  36.  In  Gliddcn  Co.  v.  Zdanok,  370  U.S.  530,  571  (1962), 
the  Court  adverted  to  the  cases  in  which  it  had  "asserted  jurisdiction  .  .  .  despite 
persistent  and  never-surmounted  challenges  to  its  power  to  enforce  a  decree.  .  .  . 
[T]his  Court  may  rely  on  the  good  faith  of  state  governments  or  other  public 
bodies  to  respond  to  its  judgments." 

322  in  1876  the  House  cited  one  Kilbourn  for  contempt  and  committed  him  to 
the  district  jail.  He  then  sued  out  a  writ  of  habeas  corpus  and  the  district  court 
ordered  that  he  should  be  brought  to  court:  "Some  of  the  Representatives  urged 
that  the  writ  should  be  disregarded,  but  cooler  counsels  prevailed,  and  the  House 
honored  the  writ  by  directing  the  Sergeant-at-Arms  to  produce  'the  body  of  said 
Kilbourn  before  said  court'"  1  Taylor  46-47.  The  Senate  responded  to  a  similar 
order  in  Jurney  v.  MacCracken,  294  U.S.  125,  143  (1935). 

323  United  States  v.  Lee,  106  U.S.  196,  220  (1882). 

824  "[C]ourts  customarily  issue  mandatory  or  injunctive  orders  against  ad- 
ministrative officers,  high  or  low,  including  cabinet  officers.  The  only  way  to  enforce 
the  orders  is  by  contempt  proceedings.  Courts  can  hardly  refrain  from  control  of 
administrative  action  because  they  do*  not  Want  to  send  hish  officers  to  jail  for 
contempt.  Even  when  the  President  is  the  chief  actor,  the  Supreme  Court  does  not 
hesitate  to  enjoin  the  Secretary  of  Commerce.  Youngstown  Sheet  &  Tube  Co.  v. 
Sawyer,  343  U.S.  579  (1952)."  1  Davis,  Administrative  Law  Treatise  591  n.45 
(1958). 
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if  these  limits  may,  at  any  time,  be  passed  by  those  intended  to  be 
restrained?325 

Marshall  entertained  no  doubts  about  the  power  of  the  courts  to 
compel  an  officer  to  obey  the  law: 

If  one  of  the  heads  of  departments  commits  any  illegal  act,  under 
color  of  his  office,  by  which  an  individual  sustains  an  injury,  it  cannot 
be  pretended  that  his  office  alone  exempts  him  from  being  sued  in 
the  ordinary  mode  of  proceeding,  and  being  compelled  to  obey  the 
judgment  of  the  law.820 

Here  is  foreshadowed  the  doctrine,  commonly  associated  with  Ex 
parte  Young627  and  United  States  v.  Lee,*2*  that  an  officer  who  ex- 


825  i  Cranch  (5  U.S.)  137,  177,  176  (1803).  Although  Admiral  Louis  Strauss 
stubbornly  refused  to  testify  as  to  his  conversations  with  Sherman  Adams,  chief 
Presidential  aide,  and  other  members  of  the  White  House  staff  respecting  the  Dixon- 
Yates  contract,  he  agreed  that  "he  would  submit  to  rulings  of  the  Supreme  Court." 
Kramer  &  Marcuse  7 IS. 

Only  one  example  of  Presidential  resistance  to  judicial  fiat  comes  to  mind, 
Lincoln's  continued  suspension  of  habeas  corpus  in  the  teeth  of  judicial  condemnation. 
Initially  he  sought  to  deal  with  secessionists  who  threatened  to  withdraw  Maryland 
from  the  Union.  2  Hockett  280.  Chief  Justice  Taney  granted  a  writ  for  one 
alleged  secessionist  and  when  the  military  resisted  he  issued  an  attachment  for 
contempt,  which  was  "resisted  by  a  force  too  strong  for  me  to  overcome."  Ex 
parte  Merryman,  17  Fed.  Cas.  144,  1S3  (No.  9487)  (C.C.  Md.  1861).  His  course 
was  followed  by  courageous  lower  court  judges  in  the  midst  of  the  war.  Ex  parte 
Benedict,  3  Fed.  Cas.  1S9  (No.  1292)  (N.D.N.Y.  1862) ;  United  States  ex  rel.  Murphy 
v.  Porter,  27  Fed.  Cas.  599  (No.  16074a)    (C.C.D.C.   1861). 

Lincoln  disregarded  Taney's  opinion,  saying  that:  "Blackstonc  did  not  have  to 
consider  a  situation  in  which  Parliament  was  not  in  a  position  to  act  ...  .  [H]e 
felt  that  he  was  justified  [in  suspending  the  writ]  because  disloyal  men  might 
destroy  the  country  if  they  were  not  imprisoned  in  time."  Goodhart,  Lincoln  and 
the  Law,  SO  A.B.A.J.  433,  440  (1964).  But  compare  Ex  parte  Milligan,  4  Wall  (71 
U.S.)  2  (1866).  His  view  in  a  normal  situation  may  be  gathered  from  his  Spring- 
field address  on  the  Drtd  Scott  decision  on  June  26,  18S7:  "We  think  its  [the 
Supreme  Court's!  decisions  on  constitutional  questions,  when  fully  settled,  should 
control  ....  [W]e  shall  do  what  we  can  to  have  it  overrule  itself.  We  offer  no 
resistance  to  it."  Goodhart,  supra,  at  439.  This  sentiment  he  echoed  in  his  First 
Inaugural  Address.  Lincoln,  Collected  Work  268  (1953). 

During  World  War  I,  "profiting  by  Lincoln's  experience  President  Wilson  was 
careful  to  obtain  Congressional  support  for  all  of  his  acts  involving  civil  rights." 
2  Hockett  293.  And  during  the  "Steel  Seizure"  crisis  in  the  midst  of  the  Korean  War, 
President  Truman  "publicly  promised  to  comply  with  any  decision  the  Supreme 
Court  might  make  [as  well  as  to  carry  out  any  statutory  mandate  that  might  be 
forthcoming].  Mr.  Truman  kept  his  promise."  Schubert,  The  Presidency  and  the 
Courts  313  n.31  (1957). 

820  Marbury  v.  Madison,  1  Cranch  (5  U.S.)  137,  170  (1803).  (Emphasis 
added.)  Marbury  v.  Madison  was  decided  as  political  lightning  crackled  about  the 
Court.  But  Marshall  justly  pointed  out  that  in  1794,  the  Secretary  of  War,  acting 
by  virtue  of  an  Act  of  1793,  appeared  in  response  to  a  motion  for  mandamus  made 
by  Attorney  General  Randolph,  and  that  both  the  Secretary  and  "the  highest 
law  officer  of  the  United  States"  thought  the  mode  of  relief  appropriate.  Id.  at 
171-72.  The  matter  is  recounted  in  11  Annals  of  Cono.  923-25  (1802).  Compare 
the  remarks  of  Congressman  Bayard,  id.  at  615. 

827  209  U.S.  123,  160  (1908). 

828  106  UJS.  196  (1882). 
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cccds  his  authority  is  stripped  of  his  official  capacity  and  may  be 
haled  as  a  wrongdoer  before  a  court  in  his  individual  capacity,  even 
though  the  government  is  "stopped  in  its  tracks,"  as  happened 
"when  Mr.  Sawyer  (who  just  happened  to  be  Secretary  of  Com- 
merce) was  restrained  from  executing  the  President's  decision  to 
seize  strike-threatened  steel  mills  in  order  to  assure  continued  pro- 
duction during  the  Korean  War."029  And  when  the  same  Mr.  Sawyer, 
now  joined  by  the  Solicitor  General  in  another  case,  was  recalcitrant, 
arguing  that  "courts  cannot  'coerce'  executive  officials,"  both  speed- 
ily learned  better.  Judge  Prettyman,  writing  for  the  court  of  ap- 
peals which  held  them  in  contempt,  affirmed  that  "government 
officials  are  bound  to  obey  the  judgment  of  a  court  just  as  are 
private  citizens.  .  .  ."M0  The  lesson  of  the  Steel  Seizure  Case  is  that 
if  executive  action  is  unauthorized  it  will  be  halted  by  the  courts 
even  though  undertaken  at  the  behest  of  the  President  to  meet  an 
unmistakable  crisis.  Few  indeed  will  be  the  occasions  for  with- 
holding information  from  Congress  which  will  so  imperiously  call 
for  executive  action.  To  be  sure,  the  threshhold  questions  are 


»-•   C.M.UtOHN  A  Hynk  352. 

8ao  Lnnd  v.  Dollar,  190  F.2d  623,  633,  638  (D.C.  Clr.),  motion  for  slay 
denied,  341  U.S.  912  (1951).  As  Bishop  482  notes:  "The  concurring  opinion  of 
Mr.  Justice  Frankfurter  in  United  States  ex  rel.  Touhy  v.  Ragcn,  340  U.S.  462,  472- 
473  (1951),  'assumes,'  no  doubt  correctly,  that  the  Attorney  General  could  be 
reached  by  judicial  process  if  that  were  necessary  to  compel  him  to  disclose  informa- 
tion which  he  is  not  privileged  to  withhold."  Chief  Justice  Marshall,  in  Marbury  v. 
Madison,  1  Cranch  (5  U.S.)  137,  164  (1803),  asked:  "Is  it  to  be  contended  that 
where  the  law  in  precise  terms,  directs  the  performance  of  an  act,  in  which  an 
individual  is  interested,  the  law  is  incapable  of  securing  obedience  to  its  man- 
date ...  ?  Is  it  to  be  contended  that  the  heads  of  departments  arc  not  amenabk 
to  the  laws  of  their  country"?  Sec  also  text  accompanying  notes  323-330  and 
note  313  supra. 

Carrow,  Governmental  Nondisclosure  in  Judicial  Proceedings,  107  U,  Pa.  L.  Rev. 
166,  171  n.19  (1958),  states  that  "no  court  .  .  .  has  ever  compelled  the  chief 
executive  to  furnish  information  in  a  judicial  proceeding.  There  appear  to  be  but 
two  decisions  on  the  subject,  one  by  the  highest  court  of  New  Jersey  and  the 
other  by  that  of  Pennsylvania,  both  of  which  held  that  the  separation  of  powers 
doctrine  barred  an  order  to  compel  a  governor  to  disclose  information  in  his  posses- 
sion. Thompson  v.  German  Valley  R.R.,  22  N.J.  Eq.  Ill  (Ch.  1871);  Appeal  of 
Hartranft,  85  Pa.  433  (1877)."  Hartranft  turned  on  the  fact  that  the  Governor 
was  under  no  duty  to  furnish  information  to  a  gTand  jury,  that  his  duty  ran  to 
the  legislature.  Sec  text  accompanying  note  313  supra. 

Thompson  v.  German  Valley  was  not  decided  in  the  "highest  court  of  New 
Jersey"  but  by  a  chancellor  in  equity,  i.e.,  a  trial  court.  There  the  Governor,  in 
response  to  a  subpoena  duces  tecum,  produced  a  copy  of  a  private  statute  and 
"placed  this  paper  where  it  can  be  examined  and  produced  in  evidence."  27  N.J. 
Eq.  at  113-14.  The  court  mistakenly  read  the  Burr  case  as  allowing  the  executive 
"to  withhold  any  paper  or  document  in  his  possession.  .  .  ."  Id.  at  113.  Compare 
text  accompanying  notes  339-40  infra. 

Finally,  the  New  Jersey  court  said:  "It  is  possible  that  there  may  be  cases 
where  courts,  from  the  cor.duct  of  an  Executive,  might  deem  it  proper  to  proceed 
•gainst  him  for  contempt.  But  this  is  not  one  of  them.  .  .  ."  Id.  at  115. 
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whether  (1)  Congress  is  authorized  to  demand  information  from 
the  executive  branch,  and  (2)  whether  the  courts  are  authorized  to 
entertain  an  adversary  proceeding  on  that  issue.  But  once  that  is 
established,  the  power  to  compel  is  no  less  available  here  than  else- 
where in  the  administrative  process. 

2.    The  Burr  Case  Rejected  a  Discretionary  Power  to  Withhold 

In  the  Burr  trial,  says  the  Attorney  General,  "Judge  Marshall 
ruled  that  the  President  was  free  to  keep  from  view  such  portions  of 
the  letter  [from  General  Wilkinson  to  President  Jefferson]  which 
the  President  deemed  confidential  in  the  public  interest."331  This 
statement  is  at  a  considerable  remove  from  fact.  At  the  outset  it  is 
necessary  to  separate  what  Jefferson  said  from  what  he  did.  While 
he  asserted  his  power  to  withhold  information  from  the  court, ™~  he 
also  stated  his  readiness  to  comply  and  in  fact  he  fully  complied  with 
the  subpoena.333  The  earlier  argument  had  almost  exclusively  re- 
volved about  a  letter  from  General  Wilkinson  and  it  had  been 
argued  on  Jefferson's  behalf  that  it  was 

improper  to  call  upon  the  president  to  produce  the  letter  of  Gen. 
Wilkinson,  because  it  was  a  private  letter,  and  probably  contained 
confidential  communications,  which  the  president  ought  not  and  could 
not  be  compelled  to  disclose.  It  might  contain  state  secrets,  which 
could  not  be  divulged  without  endangering  the  national  safety.334 

Jefferson  left  it  to  government  counsel,  George  Hay,  "to  withhold 
communication  of  any  parts  of  the  letter  which  are  not  directly 


331  Att'y  Gen.  Memo.  35. 

332  gee  9  Writings  of  Jefferson  55-62  n.l  (Ford  ed.  1899),  for  his  correspon- 
dence concerning  ihe  subpoena. 

333  Jefferson,  on  June  12,  1807,  wrote  George  Hay,  the  United  States  District 
Attorney,  that  he  had  delivered  the  papers  to  the  Attorney  General,  and  instructed 
the  War  and  Navy  Departments  to  review  their  files  with  a  view  to  compliance. 
1  Robertson  210-11.  On  June  17,  1807,  Jefferson  wrote  Hay  that:  "[TJhe  receipt 
of  these  papers  [by  Hay]  has,  I  presume,  so  far  anticipated,  and  others  this  day 
forwarded  will  have  substantially  fulfilled  the  object  of  a  subpoena  from  the  District 
Court  of  Richmond.   .  .   ."  Id.  at   265.   (Emphasis  added.) 

When  Jefferson  learned  that  the  Attorney  General  did  not  have  the  Wilkinson 
letter  subpoenaed  by  Burr,  he  wrote  Hay  on  June  23,  1807:  "No  researches  shall 
be  spared  to  recover  this  letter,  &  if  recovered,  it  shall  immediately  be  sent  on  to 
you."  9  Writings  of  Jefferson  61  (Ford  ed.  1899).  Hay  advised  the  court  that: 
"When  we  receive  General  Wilkinson's  letter,  the  return  will  be  complete."  1 
Robertson  267.  Jefferson  also  stated  that  if  Burr  should  "suppose  there  are  any 
facts  within  the  knowledge  of  the  heads  of  the  departments  or  of  myself  .  .  .  ,  we 
shall  be  ready  to  give  him  the  benefit  ot  it  by  deposition.  .  .  ."  United  States  v. 
Burr,  25  Fed.  Cas.  55,  69  (No.  14693)  <(\C.  Va.  1807).  Notwithstanding  Jefferson's 
attempts  to  comply  with  the  subpoena,  Attorney  General  Rogers  states  that  Jefferson 
"paid  no  attention  to  the  subpoena"!  Att'y  Gen.  Memo.  35. 

334  United  States  v.  Burr,  25  Fed.  Cas.  30,  31  (No.  14692d)  (C.C.  Va.  1807). 
(Emphasis  added.) 
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material  for  the  purposes  of  justice."888  Hay  emphasized  that  he 
was  willing  to  disclose  the  entire  letter  to  the  court,  and  to  leave  it 
to  the  court  to  suppress  so  much  of  the  letter  as  was  not  material 
to  the  case.830  This  was  rc-emphasized  in  his  return  to  the  subpoena 
duces  tecum  wherein  he  returned  a  copy  of  the  letter 

excepting  such  parts  thereof  as  arc,  in  my  opinion,  not  material  for  the 
purposes  of  justice,  for  the  defense  of  the  accused,  or  pertinent  to  the 
issue  now  about  to  be  joined.  .  .  .  The  accuracy  of  this  opinion  I  am 
willing  to  refer  to  the  judgment  of  the  court,  by  submitting  the  original 
letter  to  its  inspection.837 

Far  from  asserting  a  claim  of  absolute  privilege,  therefore,  the 
government  was  perfectly  willing  to  leave  it  to  the  court  to  deter- 
mine whether  portions  of  the  letter  were  in  fact  privileged.  It  in- 
sisted only  that  the  portions  so  adjudged  should  be  withheld  from 
the  defendant.  To  this  the  defendant  objected  that  the  court  could 
not  judge  whether  the  confidential  portions  were  relevant  to  the 
defense  until  that  defense  was  fully  disclosed,  and  that  defendants 
were  not  required  to  make  such  disclosure  until  they  had  put  in 
their  case.838 


83n  1  Robertson  211.  (Emphasis  added.) 

Because  Jefferson  had  thus  devolved  on  Hay  the  exercise  of  "discretion"  to 
withhold  non-material  parts  of  the  letter,  United  States  v.  Burr,  2S  Fed.  Cas. 
55,  65  (No.  14693)  (C.C.  Va.  1807),  Chief  Justice  Marshall  said,  "the  president 
has  assigned  no  reason  whatever  for  witholding  the  paper  called  for.  The  propriety 
of  withholding  must  be  decided  by  himself,  not  by  another  for  him.  Of  the  weight 
of  the  reasons  for  and  against  producing  it,  he  is  himself  the  judge.  It  is  their  operation 
on  his  mind,  not  on  the  mind  of  others,  which  must  be  respected  by  the  court." 
United  States  v.  Burr,  25  Fed.  Cas.  187,  192  (No.  14694)  (C.C.  Va.  1807).  (Em- 
phasis added.)  In  other  words  the  initial  judgment  of  need  to  withhold  must  be 
made  by  the  President,  not  left  to  a  subordinate. 

88fl  Thus  Hay  said:  "The  application  made  by  the  defendant  is  that  testimony 
which  concerns  himself  should  be  adduced;  that  what  lends  to  his  own  just  defense 
nnd  exculpation  may  be  brought  forward.  Is  it  right  that  he  should  have  more? 
Is  it  proper,  fair  or  right  that  he  should  have  the  liberty  of  going  through  the 
whole  letter,  as  well  those  parts  which  do  not  relate  to  him  as  those  which  do, 
for  the  purpose  of  making  unfavorable  impressions  on  the  public  mind,  .  .  . 
making  public  confidential  communications  respecting  private  characters,  and  thereby 
producing  controversies  and  violent  quarrels.  /  wish  the  court  to  look  at  the  letter 
and  see  whether  it  does  not  contain  what  ought  not  to  be  submitted  to  public 
inspection."  2  Robertson  509. 

337  25  Fed.  Cas.  187,  190  (No.  14694)  (C.C.  Va.  1S07).  (Emphasis  added.) 
Marshall  said:  "I  do  not  think  that  the  accused  ought  to  be  prohibited  from  seeing 
the  letter  .  .  .  ."  Id.  at  192.  The  Attorney  General  himself  says  that:  "Judge 
[sic]  Marshall  made  it  clear  that  if  a  letter  in  the  possession  of  the  President 
material  to  the  trial  contains  matter — 'which  it  would  be  imprudent  to  disclose, 
which  it  is  not  the  wish  of  the  executive  to  disclose;  such  matter,  if  it  be  not 
immediately  and  essentially  applicable  to  the  point,  will,  of  course,  be  suppressed.'" 
Att'y  Gen.  Memo.  36.  (Emphasis  added.)  In  short,  Marshall  would  exclude  only 
irrelevant  or  immaterial  matter,  not  the  entire  letter.  Whether  the  adversary  should 
inspect  the  enUre  letter  is  another  matter,  discussed  infra. 

888  2  Robertson  516. 
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It  was  on  this  state  of  facts  that  Chief  Justice  Marshall  ruled 

that  the  president  of  the  United  States  may  be  subpoenaed,  and  ex- 
amined as  a  witness,  and  required  to  produce  any  paper  in  his  posses- 
sion, is  not  controverted.  .  .  .  The  president,  although  subject  to  the 
general  rules  which  apply  to  others,  may  have  sufficient  motives  for 
declining  to  produce  a  particular  paper,  and  those  motives  may  be 
such  as  to  restrain  the  court  from  enforcing  its  production.  ...  I  can 
readily  conceive  that  the  president  might  receive  a  letter  which  it 
would  be  improper  to  exhibit  in  public,  because  of  the  manifest  incon- 
venience of  its  exposure.  The  occasion  for  demanding  it  ought,  in 
such  a  case,  to  be  very  strong,  and  to  be  fully  shown  to  the  court  before 
its  production  could  be  insisted  on.330 

And,  referring  to  private  letters  sent  to  the  President  respecting 
matter  of  public  concern,  Marshall  stated  that  they  "ought  not  on 
light  ground  to  be  forced  into  public  view.'' 

Yet  it  is  a  very  serious  thing,  if  such  letter  should  contain  any  in- 
formation material  to  the  defense,  to  withhold  from  the  accused  the 
power  of  making  use  of  it.  ...  I  cannot  precisely  lay  down  any  general 
rule  for  such  a  case.  Perhaps  the  court  ought  to  consider  the  reasons, 
which  would  induce  the  president  to  refuse  to  exhibit  such  letter  as 
conclusive  on  it,  unless  such  letter  could  be  shown  to  be  absolutely 
necessary  in  the  defense.  The  president  may  himself  state  the  particu- 
lar reasons  which  may  have  induced  him  to  withhold  a  paper,  and  the 
court  would  unquestionably  allow  their  full  force  to  those  reasons.  At 
the  same  time,  the  court  could  not  refuse  to  pay  proper  attention  to  the 
affidavit  of  the  accused.  But  on  objections  being  made  by  the  president 
to  the  production  of  a  paper,  the  court  would  not  proceed  further  in 
the  cause  without  such  an  affidavit  as  would  clearly  show  the  paper  to 
be  essential  to  the  justice  of  the  case.  .  .  .  [T]o  induce  the  court  to 
take  any  definite  and  decisive  step  with  respect  to  the  prosecution, 
founded  on  the  refusal  of  the  president  to  exhibit  a  paper,  for  reasons 
stated  by  himself,  the  materiality  of  that  paper  ought  to  be  shown.3*0 

And  he  finally  stated  that  "I  do  not  think  that  the  accused  ought 
to  be  prohibited  from  seeing  the  letter.  .  .  ."341 

Plainly  all  this  contradicts  Attorney  General  Rogers'  statement 
that  Marshall  "ruled  that  the  President  was  free  to  keep  from  view 
such  portions  of  the  letter  which  the  President  deemed  confidential 
in  the  public  interest.  The  President  alone  was  judge  of  what  was 


3S9  United  States  v.  Burr,  25  Fed.  Cas.  187,  191-92  (No.  14694)  (C.C.  Va. 
1807).  (Emphasis  added.) 

340  Id.  at  192.  (Emphasis  added.) 

341  Ibid.  Lest  it  be  thought  the  rule  in  civil  cases  may  be  narrower,  note 
Marshall's  statement  that  "if  this  might  be  likened  to  a  civil  case,  the  law  is 
express  on  the  subject.  It  is  that  either  party  may  require  the  other  to  produce  books 
or  writings  in  their  possession  or  power  which  contain  evidence  pertinent  to  the 
issue."  Id.  at  191.  We  need  look  no  further  than  United  States  v.  Reynolds,  345 
U.S.  1,  9-10  (1953),  for  confirmation  that  "judicial  control  over  the  evidence  in  a 
case  cannot  be  abdicated  to  the  caprice  of  executive  officers." 
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confidential."342  For  Marshall  asserted  judicial  power  to  decide 
whether  an  executive  claim  of  privilege  had  merit  and  that  a  claim 
of  secrecy  in  the  "public  interest"  would  have  to  yield  to  the  neces- 
sities of  the  accused. 

3.    Mar  bury  v.  Madison 

Attorney  General  Rogers  says  that  Marbury  v.  Madison343  "de- 
fines the  limits  at  which  a  court  must  stop  when  the  head  of  a 
department  invokes  the  privilege  that  the  information  sought  from 
him  is  confidential  and  cannot  be  disclosed,"  and  cites  it  as  an  illus- 
tration of  the  "fundamental  theory  which  justifies  an  uncontrolled 
discretion  in  the  heads  of  executive  departments.  .  .  ,"344  He  himself 
quotes  Marshall  as  saying  in  the  Burr  trial,  with  respect  to  Marbury 
v.  Madison,  that  "the  principle  decided  there  was  that  communica- 
tions from  the  President  to  the  Secretary  of  State  could  not  be  ex- 
torted from  him."345  The  respect  such  communications  deserve 
scarcely  gives  rise  to  "uncontrolled  discretion"  to  withhold  informa- 
tion respecting  "corruption,  inefficiency  or  waste"  or  other  matters 
required  as  background  for  informed  legislation  or  appropriation. 
And  so  Marbury,  Burr  and  Hartranft  no  more  support  the  claim  to 
"uncontrolled  discretion"  to  withhold  than  do  the  historical  "pre- 
cedents" earlier  examined. 

Set  against  the  plainly  inapplicable  Hartranft  is  a  1951  ad- 
visory opinion  of  the  Massachusetts  Supreme  Judicial  Court  that 
unmistakably  rejects  the  claim  of  executive  privilege.  The  Massa- 
chusetts Senate  subpoenaed  a  Massachusetts  Commission  to  pro- 
duce a  report  submitted  to  it  by  a  marketing  firm  for  purposes  of 
legislation  respecting  taxation  and  employment  security.  Rejecting 
a  claim  of  executive  privilege,  the  court  said: 

[I]t  is  held  here  and  in  other  jurisdictions  that  inasmuch  as  any  legisla- 
tive body,  in  order  to  carry  out  the  objects  of  its  existence,  must  have 
means  of  informing  itself  about  subjects  with  which  it  may  be  called 
upon  to  deal,  it  has  as  an  attribute  of  its  legislative  function  power  to 
summon  witnesses  and  to  compel  them  to  attend  and  make  disclosure 
of  pertinent  facts  and  documents.  .  .  .  The  attempt  of  the  Senate  to 
secure  such  information  as  might  be  contained  in  the  report  was  not 
an  interference  with  the  executive  department  of  the  government  in 
violation  of  art.  30  of  the  Declaration  of  Rights,  relating  to  separation 
of  powers.  ...  It  was  a  permissible  exercise  of  an  attribute  pertaining 
to  legislative  power.  If  the  legislative  department  were  shut  off  in 
the  manner  proposed  from  access  to  the  papers  and  records  of  executive 


342  Att'y  Gen.  Memo.  35. 

343  1    Cranch    (5   U.S.)    137    (1803). 

344  Att'y  Gen.  Memo.  32. 

345  Id.  at  34.  (Empha  -  added.) 
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and  administrative  departments,  boards,  and  commissions,  it  could  not 
properly  perform  its  legislative  functions.346 

VI.    Executive  Disobedience  of  Statutory  Requirements 

Among  the  arguments  advanced  under  the  banner  of  executive 
privilege,  none  is  more  danger  laden  than  the  contention  that  even 
enacted  statutes  can  be  defied  in  its  name.347  Respect  for  law 
is  a  precondition  of  democratic  government;  without  it  there 
could  not  be  policemen  enough  to  make  possible  a  stable  society. 
That  the  law  binds  all,  officers  as  well  as  citizens,  "from  the 
highest  to  the  lowest,"  has  long  been  an  axiom  of  government.348 
It  is  therefore  startling  when  executive  officials  declare  themselves 
free  to  decide  which  laws  are  binding  upon  them. 

Thus  far  the  only  act  considered  has  been  that  of  September 
2,  1789,  which  directed  the  Secretary  of  the  Treasury  to  furnish 
information  required  by  the  Congress.349  There  are  others.  A  statute 
directing  the  Commissioner,  later  the  Secretary  of  Agriculture,  to 
make  "reports  on  particular  subjects  whenever  required  to  do  so 
by  .  .  .  either  House  of  Congress"  originated  in  1862.350  Such  pro- 


346  Opinion  of  the  Justices,  328  Mass.  655,  660-61,  102  N.E.2d  79,  85  (1951). 
(Emphasis  added.)  Younger  779,  thrusts  the  case  aside  because  it  "does  not  involve 
the  doctrine  of  executive  secrecy."  First  he  states  that  the  court's  reference  to 
the  absence  of  "  'diplomatic,  military,  or  other  secrets  involving  the  security  of  the 
State'  confuses  the  political  doctrine  of  executive  secrecy  with  the  evidentiary  rule 
of  executive  privilege."  It  is  Mr.  Younger  who  is  himself  "confused."  The  im- 
munity has  been  claimed  both  in  private  litigation,  United  States  v.  Reynolds, 
345  U.S.  1  (1953),  and  against  the  legislature.  The  "political"  claim  of  executive 
secrecy  for  "diplomatic"  secrets  was  rejected  by  Parliament  in  the  Walpole  inquiry, 
it  was  put  out  of  bounds  by  the  Continental  Congress,  and  prior  to  the  Jay  Treaty 
full  disclosure  of  "diplomatic  secrets"  had  been  made  to  the  House,  see  text  ac- 
companying notes  240-47  supra,  and  the  Senate  was  given  the  Jay  "secrets,"  see 
text  accompanying  note  224  supra. 

Next  Mr.  Younger  argues  that  "the  chief  executive  here  never  invoked  secrecy, 
and  no  inferior  official  is  entitled  to  do  so  in  his  place."  The  records  bulge  with 
just  such  invocations  by  "inferior  officials,"  and  former  Assistant  Attorney  General 
Kramer  states  that  the  President:  "obviously  .  .  .  cannot  claim  the  privilege  in  all 
the  instances  that  may  arise.  This  power,-  like  most  other  presidential  powers, 
therefore  must  be  delegated  to  other  officials."  Kramer  &  Marcuse  911.  No  mention 
is  made  of  the  point  in  the  Massachusetts  case,  and  a  veteran  court  is  unlikely 
gratuitously  to  decide  a  "separation  of  powers"  issue  when  that  can  be  avoided  on 
the  simple  ground  that  the  chief  executive  failed  to  lodge  the  privilege  claim. 

347  Att'y  Gen.  Memo.  3-4,  48-49.  Actual  defiance  of  a  statute  by  the  Air 
Force  is  hereafter  discussed.  Kramer  &  Marcuse  882,  say  that  the  privilege  "cannot 
be  abrogated  by  statute." 

348  United  States  v.  Lee,  106  U.S.  196,  220  (1882).  Coke  said  in  1608  that  the 
King  himself  was  "under  ...  the  laws."  Prohibitions  del  Roy,  12  Co.  Rep.  64-65, 
77  Eng.  Rep.  1342   (1608).  See  also  Bowen  302-06. 

349  See  text  accompanying  note  79  supra. 

350  See  Att'y  Gen.  Memo.  49;  the  present  provision  is  in  12  Stat.  387  (1862), 
5  U.S.C.  S  557  (1958). 


118 
1112  UCLA  LAW  REVIEW  [Vol.  12:   1043 

visions  are  likewise  found  with  respect  to  the  Commissioner  of 
Labor  ( 1888)3:il  and  the  Department  of  Commerce  and  Labor 
(1903).35-  So  numerous  were  the  various  statutory  requirements  of 
information  from  the  departments  that  in  1928  the  Congress  re- 
pealed 127  special  items  and  substituted  a  blanket  provision.3"'3 

It  will  be  instructive  to  examine  recent  executive  defiance  of 
one  such  statute.  Section  313  of  The  Act  of  1921  directs  every  de- 
partment and  establishment  of  the  government  to  furnish  to  the 
Comptroller  General,  the  Congressional  watchdog,  "such  informa- 
tion regarding  the  powers,  duties,  activities,  organization,  financial 
transactions,  and  methods  of  business  of  their  respective  offices  as 
he  may  from  time  to  time  require  of  them."354  The  papers  to  which 
the  Comptroller  is  thereby  entitled,  said  the  Attorney  General  in 
1925,  "would  seem  to  be  a  matter  solely  for  his  determination.''355 
Acting  under  this  statute,  the  Comptroller  General  requested  a 
report  upon  the  Air  Force  Ballistics  program  made  by  the  Inspector 
General  in  1958  to  the  Secretary  of  the  Air  Force.356  The  purpose 
of  that  report  was  to  "evaluate  the  management  concept"  of  that 
program.357  Access  to  the  report  was  refused,358  not  because  of  the 


351  25  Stat.  182,  183   (1888). 

352  32  Stat.  825,  S29   (1903).  See  generally  Att'y  Gen.  Memo.  49. 

353  These  items  are  set  forth  at  45  Stat.  986-96  (1928).  The  substitute  section, 
45   Stat.  996   (1928),  5  U.S.C.   §   105a   (1958),  provided  that: 

Every  executive  department  and  independent  establishment  of  the  Govern- 
ment shall,   upon   request   of    the   Committee   on   expenditures   ...   of   the 
House  ...  or  upon  request  of  the  CommiUee  on  expenditures  ...  of  the 
Senate  .  .  .  furnish  any  information   requested  of  it  relating  to  any  matter 
within  the  jurisdiction  of  said  Committee. 
Despite   its  plain   language,   this  provision   has   been   restrictively   read   by    the   At- 
torney General  in  reliance  on  legislative  history  purporting  to  disclose  an  intention 
to  require  only  those  matters  previously  covered  by  the  repealed   127   items.  Att'y 
Gen.    Memo.    57-5S.    It    is    unnecessary    to    assay    this    contention    because,    if    true, 
Congress  can  in  harmony  with  precedent  enact  a  sweeping  requirement. 

354  42  Stat.  26  (1921),  31  U.S.C.  §  54  (1958). 
855  34  Ops.  Att'y  Gen.  446,  447   (1925). 

35«  Moss  Hearings  3578. 

3"  Id.  at  3677,  3635. 

358  Id.  at  3573,  3578.  After  his  initial  refusal,  Secretary  Douglas  first  transmitted 
a  2  1/2  page  "summary"  of  the  report,  id.  at  35S2,  later  a  35-page  typewritten 
"statement  of  facts  contained  in  the  report,"  id.  at  2711,  and  stated  that  "opinions, 
conclusions,  recommendations,  and  other  advisory  matters  contained  in  the  report 
have  been  omitted  .  .  .  ."  Id.  at  3711.  Two  additional  "classified"  pages  also  were 
sent.  Id.  at  3650.  The  original  report  consisted  of  61  pages,  a  basic  report  of  9  pages 
and  supplementary  data  of  52  pages.  Id.  at  3650. 

The  Comptroller  General  replied  that  this  statement  was  "not  an  adequate 
substitute"  for  the  full  report,  that  "some  of  the  'facts'  are  actually  conclusions.*' 
that  "to  evaluate  the  facts  and  determine  the  reasonableness  of  these  conclusions, 
additional  information  is  needed,"  citing  several  examples.  Id.  at  3579.  The  In- 
spector General  stated  that  "the  report  itself  is  in  the  nature  of  the  summary  of  a 
great  deal  of  information  which  was  developed  in  the  course  of  the  survey.  Literally 
we   developed  a  5-foot  shelf  of  information   and   data   ....  So   for  a   thorough 
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absence  of  statutory  coverage"59  nor  because  of  threats  to  military 
security,*00  but  because  of  a  desire  to  improve  "self-criticism.'"161 
The  Secretary  took  the  position  that  in  order  to  encourage  the  con- 
fidence of  those  who  divulged  information  to  the  Inspector  Gen- 
eral it  was  necessary  to  conceal  their  identity.302  This  was  not  a 
miniscule  operation;  the  Inspector  General's  office  employed  the 
services  of  3,139  employees808  and  in  fiscal  1959  twenty-four  mil- 
lion dollars  was  expended  on  its  operations804 — more  than  is  spent 
on  some  of  the  independent  agencies.  Indisputably,  Congress  had  a 
legitimate  interest  before  appropriating  more  moneys  for  the  opera- 
tion to  know  whether  it  was  efficiently  operated  and  whether  the  giant 
ballistics  program  itself  was  being  adequately  monitored.  Indeed, 
the  Inspector  General  agreed  that  it  was  "important  to  the  Congress" 


understanding  of  a  survey  that  the  Inspector  General  has  made,  it  is  necessary  to  be 
thoroughly  conversant  with  all  of  this  material."  Id.  at  3643.  (Emphasis  added.) 
Secretary  Douglas  said  he  would  not  make  available  "the  back-up  material  that  is 
collected  in  the  investigation."  Id.  at  3699.  The  Comptroller  General  testified  that: 
"the  denial  by  any  official  or  organization  of  information  developed  in  its  internal 
reviews  .  .  .  hampers  any  external  review  or  independent  consideration  of  the  effec- 
tiveness and  efficiency  of  the  activities,  or  necessitates  a  duplication  of  costs  in 
making  similar  reviews.  This  is,  in  itself,  an  unjustifiable  waste  of  the  taxpayers' 
money."  Id.  at  3580-81.  For  earlier  criticism  of  this  Air  Force  refusal  sec  Schwartz 
38-39. 

869  The  Air  Force  Secretary  conceded  that  the  statutory  powers  of  the  Comp- 
troller General  are  "so  broad  that  executive  privilege  is  the  only  possible  major 
exception  to  them."  Id.  at  3684. 

In  1828,  the  Secretary  of  War,  upon  request,  furnished  confidential  reports  of 
the  Inspector  General  of  the  Army.  Collins  572. 

800  Moss  Hearings  3641. 

861  Id.  at  3676,  3572.  Such  a  claim  has  already  been  rejected  in  the  field  of 
"evidentiary"  privilege:  "[T]hc  Government  claims  a  new  kind  of  privilege.  Its 
position  is  that  the  proceedings  of  boards  of  investigation  of  the  Armed  Forces  should 
be  privileged  in  order  to  allow  the  free  and  unhampered  self-criticism  within  the 
service  necessary  to  obtain  the  maximum  efficiency.  ...  I  can  find  no  recognition  in 
the  law  of  the  existence  of  such  a  privilege."  Brauner  v.  United  States,  10  F.R.D. 
468,  472  (E.D.  Pa.  1950).  (Emphasis  added.)  Brauner  was  reversed  in  United  States 
v.  Reynolds,  345  U.S.  1,  11  (1953),  but  on  the  ground  that  no  adequate  predicate  had 
been  laid  for  disclosure  of  "military  secrets."  See  also  Clark,  C.J.,  concurring  in 
Bank  Line  v.  United  States,  163  F.2d  133,  139  (2d  Cir.  1947). 

3<52  Moss  Hearings  3660.  Note  too  that  the  Inspector  General's  Report  was 
distributed  to  some  40  persons  and  offices  within  the  Air  Force,  id.  at  3751-52, 
and  that  the  names  of  confidential  sources  were  not  deleted  from  copies  sent  to  the 
commander  of  the  inspected  unit.  Id.  at  3638.  Consequently,  looking  to  the  "evi- 
dentiary privilege"  analogy,  "once  the  identity  of  the  informer  has  been  disclosed 
to  those  who  would  have  cause  to  resent  the  communication,  the  privilege  is  no 
longer  applicable."  Roviaro  v.  United  States,  353  U.S.  53,  60   (1957). 

883  Unpublished  letter  from  Col.  Bourke  Adkinson  to  Subcommittee  Chairman 
John  E.  Moss,  July  15,  1959. 

As  of  Jan.  1,  1962,  the  Federal  Maritime  Commission  had  142  employees;  the 
Civil  Aeronautics  Board  had  776;  the  Federal  Power  Commission  had  900;  and 
the  Federal  Trade  Commission  had  984.  Chart  of  Organization  accompanying  Sen. 
Rept.  No.  22  of  the  Senate  Committee  on  Government  OperaUons. 

8«*  Letter,  supra  note  363. 
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to  be  assured  by  "an  independent  evaluation^  that  his  office  "is 
doing  a  thoroughly  adequate  job  in  its  surveys  of  management  con- 
cepts."365 The  request  for  the  completed  report,  be  it  noted,  repre- 
sented no  attempt  to  "control  the  execution"  of  a  law  but  rather  an 
attempt  after  completion  of  an  executive  function  to  evaluate 
performance. 

Stated  baldly,  the  Secretary  told  Congress  that  effective  per- 
formance of  the  delegated  duty  required  him  to  withhold  details 
of  performance.  Congress  replied,  in  effect,  that  even  if  the  job  were 
to  be  less  well  done,  it  must  know  how  it  was  being  done  in  order 
to  determine  whether  to  transfer,  reorganize  or  abolish  the  function. 
Balancing  necessities  of  government,  as  is  essential  in  weighing  con- 
flicting claims  of  power,  the  question  is  whether  the  alleged  execu- 
tive desire  to  improve  performance— which  more  than  once  has 
served  as  a  screen  for  incompetence  and  waste366 — shall  be  per- 
mitted to  outweigh  the  congressional  duty  to  ferret  out  inefficiency 
and  the  need  to  legislate  and  appropriate  intelligently.367  This  in- 
cident illustrates  the  lengths  to  which  the  claim  of  privilege  has  been 
pushed  and  the  frivolous  grounds  on  which  disobedience  of  a  statute 
has  been  based,  if  indeed  one  ground  more  than  another  can  be 
deemed  to  extenuate  the  disobedience.368 

The  unhesitating  assumption  of  the  Attorney  General  and  the 
executive  branch  that  executive  privilege  rises  above  compliance 
with  a  duly  enacted  statute  constrains  me  to  belabor  what  seems 
obvious.  This  privilege,  it  will  be  recalled,  was  based  on  the  duty 
"to  take  care  that  the  laws  be  faithfully  executed."  It  is  a  feat  of 
splendid  illogic  to  wring  from  a  duty  faithfully  to  execute  the  laws 
a  power  to  defy  them;  and  it  runs  head  on  into  an  early  Supreme 
Court  pronouncement:    "To  contend  that  the  obligation  imposed 


365  Moss  Hearings  3654. 

366  See  notes  30-31  supra  and  text  accompanying  note  516  infra. 

367  The  Attorney  General  himself  states  that  "the  legislative  branch  is  justly 
entitled  to  be  properly  informed  of  the  activities  of  the  executive  branch.  Intelligent 
legislation  and  the  duty  of  the  House  and  Senate  to  appropriate  money  for  govern- 
mental expenditures,  require  access  to  information."  Then  he  goes  astray:  "However, 
we  must  not  confuse  comity  and  reasonableness  .  .  .  with  ihe  sometimes  asserted 
right  of  the  Houses  of  Congress  to  all  information  and  papers  in  the  executive 
branch."  Att'y  Gen.  Memo.  70.  (Emphasis  added.)  In  other  words,  the  Congress  is 
"entitled"  to  see  so  much  of  the  information  which  is  "required"  for  legislation  and 
appropriation  as  the  executive  by  "comity"  sees  fit  to  show! 

368  Schwartz  40,  points  out  that  this  "extreme  assertion  of  privilege  in  the  face 
of  a  statute  was  made  without  the  slightest  awareness  by  the  President  of  what 
was  being  done.  We  know  that  this  is  true  because  the  President  candidly  admitted 
his  ignorance  of  the  matter  at  his  November  5,  1958,  press  conference."  The  Presi- 
dent's "admission"  was  embarrassed  rather  than  'candid."  See  Moss  Hearings 
3706-07. 
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upon  the  president  to  sec  the  laws  faithfully  executed  implies  a 
power  to  forbid  their  execution,  is  a  novel  construction  of  the  Con- 
stitution, and  entirely  inadmissible."""0  Even  in  the  field  of  foreign 
relations,  where  the  President  exercises  the  least  circumscribed 
powers,"0  "it  was  intimated  that  the  President  might  act  in  external 
affairs  without  congressional  authority,  but  not  that  he  might  act 
contrary  to  an  act  of  Congress.""71 

The  stiff-necked  Jackson,  who  had  been  charged  with  asserting 
that  he  was  "not  bound  to  carry"  into  effect  a  law  which  "he  be- 
lieved" unconstitutional,  said  Taney,  a  member  of  his  Cabinet, 
"never  expressed  a  doubt  as  to  the  duty  and  obligation  upon  him  in 
his  Executive  character  to  carry  into  execution  any  Act  of  Congress 
regularly  passed,  whatever  his  own  opinion  might  be  of  the  con- 
stitutional question."872  Whatl ,  it  may  be  asked,  can  Congress  coerce 


8n»  Kendall  v.  United  States,  12  Pet.  (37  U.S.)  524,  613  (1838).  When  the 
opinion  was  delivered  in  open  Court  it  contained  a  passage  which  led  Attorney- 
General  Butler  to  rise  and  say  that  "it  had  been  stated  ["urged  at  the  bar"]  that 
the  obligation  imposed  on  the  President  to  sec  the  laws  faithfully  executed  implied 
a  power  to  forbid  their  execution.  For  himself,  he  disclaimed  such  a  doctrine  .  .  ."  and 
asked  the  Court  to  expunge  the  reference.  The  Justices  said  they  understood  that  he 
had  in  fact  made  such  a  claim,  and  Justice  Wayne  staled  that  he  had  heard  the 
doctrine  "with  equal  astonishment  and  indignation.  He  had  not  supposed  there  was 
any  intelligent  man  in  the  country  so  ignorant  of  the  principles  of  our  Government 
and  institutions  as  to  entertain  such  a  principle;  much  less  could  he  have  anticipated 
that  it  would  ever  be  advanced  before  that  tribunal  by  distinguished  professional 
gentlemen."  2  Warren  320.  The  opinion  was  modified,  however,  in  accordance 
with  Butler's  request.  Id.  at  320.  Earlier  it  had  been  said:  "The  President  of  the 
United  States  cannot  control  the  statute,  nor  dispense  with  its  execution,  and  still 
less  can  he  authorize  a  person  to  do  what  the  law  forbids.  If  he  could,  it  would 
render  the  execution  of  the  law  dependent  on  his  will  and  pleasure;  which  is  a 
doctrine  that  has  not  been  set  up,  and  will  not  meet  with  any  supporters  in  our 
government."  United  States  v.  Smith,  27  Fed.  Cas.  1192,  1230  (No.  16342)  (C.C.N.Y. 
1806).  (Emphasis  added.)  Still  earlier,  in  1794,  Mr.  Sedgwick  said  on  the  floor  of  the 
House:  "There  was,  in  fact,  in  no  instance  an  authority  given  to  the  Executive  to 
repeal  a  Constitutional  act  of  the  Legislature."  4  Annals  of  Cong.  S70  (1794). 
Professor  Davis  concludes  that:  "Only  the  courts  have  authority  to  take  action  which 
runs  counter  to  the  expressed  will  of  the  legislative  body."  3  Davis,  Administrative 
Law  Treatise  74  (1958). 

870  Cf.  United  States  v.  Curtiss  Wright  Export  Corp.,  299  U.S.  304  (1936). 

87*  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  635-36  n.2  (1952) 
(Jackson,  J.,  concurring).  See  also  concurring  opinion  of  Frankfurter,  J.,  id.  at  602. 
As  Mr.  Justice  Jackson  said:  "When  the  President  takes  measures  incompatible  with 
the  expressed  or  implied  will  of  Congress,  his  power  is  at  its  lowest  ebb."  /rf.<at  637. 

872  Quoted  in  1  Warren  763-64.  In  1790,  Jefferson,  then  Secretary  of  State,  said: 
"The  Executive,  possessing  the  rights  of  self  government  from  nature,  cannot  be 
controlled  in  the  exercise  of  them  but  by  a  law,  passed  in  the  forms  of  the  Constitu- 
tion." Quoted  by  Corwin,  The  Steel  Seizure  Case  53-54.  President  Theodore  Roosevelt 
was  of  the  same  opinion:  "Heads  of  the  Executive  departments  are  subject  to  the 
Constitution,  and  to  the  laws  passed  by  the  Congress  in  pursuance  of  the  Constitu- 
tion." Quoted  in  Att'y  Gen.  Memo.  17.  President  Polk  said  of  a  statute  that  "it 
is  binding  upon  all  the  departments  of  the  Government,  and  especially  upon  the 
Executive,  whose  duty  it  is  'to  take  care  that  the  laws  be  faithfully  executed.' " 
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the  President  by  an  "unconstitutional"  statute?  In  1854  Attorney 
General  Cushing  advised  the  President  that  Congress 

cannot  pass  any  law,  which,  in  effect  coerces  the  discretion  of  the 
President,  except  with  his  approbation,  unless  by  concurrent  vote  of 
two-thirds  of  both  Houses,  upun  his  previous  refusal  to  sign  a  bill.  .  .  . 
If,  then,  the  President  approves  a  law,  which  imperatively  commands  a 
thing  to  be  done,  ministerially,  by  a  Head  of  Department,  his  appro- 
bation of  the  law,  or  its  repassage  after  a  veto,  gives  constitutionality 
to  what  would  otherwise  be  the  usurpation  of  executive  power  on  the 
part  of  Congress.373 

The  President  may  veto  a  bill  on  constitutional  grounds;  but  by 
providing  that  Congress  could  then  pass  it  over  his  veto,  the  Con- 
stitution plainly  indicates  that  the  President  is  bound  by  that  law.374 


4  Richardson  432.  To  be  sure,  the  statute  in  this  cisc  authorized  Polk,  to  withhold 
information,  but  it  would  be  novel  doctrine  that  would  make  the  "faithfully  executed" 
duty  turn  on  whether  it  served  executive  purposes  or  not. 

President  Grant,  exasperated  by  an  attempt  to  embarrass  him  by  an  inquiry 
whether  he  had  spent  the  hot  months  away  from  Washington,  said  that  the 
Constitution  placed  no  limitation  as  to  the  place  where  the  President's  power  shall 
be  exercised,  and  that  were  there  a  restrictive  statute:  "I  should  nevertheless 
recognize  the  superior  authority  of  the  Constitution,  and  should  exercise  the  powers 
required  thereby  of  the  President."  Att'y  Gen.  Memo.  13.  Even  if  this  particular 
Presidential  prerogathe  can  not  be  restricted  by  statute,  it  does  not  follow  that  the 
President  may  finally  determine  that  an  attempted  restriction  is  unconstitutional. 
That  task  was  left  to  the  courts. 

373  6  Ops.  Att'y  Gen.  6S0,  6S2  (1854).  (Emphasis  added.)  When,  therefore,  At- 
torney General  Rogers  says  that  "a  law  which  would  compel  heads  of  departments  to 
give  information  and  papers  to  .  .  .  Congress"  would,  "according  to  Attorney  General 
Cushing  ...  be  subversive  of  our  form  of  Government,"  Att'y  Gen.  Memo.  48-49,  he 
perverts  Cushing's  statements  and  ignores  the  fact  that  Cushing  unmistakably 
regarded  existing  law  requiring  department  heads  to  furnish  information  to  Congress 
as  binding.  See  text  accompanying  notes  104-05  supra. 

Attorney  General  Homer  Cummings,  referring  to  the  situation  where  the 
"Attorney  General  is  asked  to  pronounce  upon  the  constitutionality  of  a  statute  after 
it  has  been  passed  by  the  Congress  and  approved  by  the  President,"  stated  in  an 
opinion  to  the  President  that:  "Both  then  have  evidenced  their  determination  that 
the  measure  is  constitutional.  What  before  remained  in  the  sphere  of  debate  has 
now  been  elevated  to  the  domain  of  law."  Swisher,  Selected  Papers  of  Homer 
Cummings  276  (1939). 

374  "The  President  is  an  agent  selected  by  the  people,  for  the  express  purpose  of 
seeing  that  the  laws  of  the  land  are  executed.  If,  upon  his  own  judgment,  he 
refuses  to  execute  a  law  and  thus  nullifies  it,  he  is  arrogating  to  himself  controlling 
legislative  functions,  and  laws  have  but  an  advisory,  recommendatory  character, 
depending  for  power  upon  the  good-will  of  the  President.  That  there  is  danger  that 
Congress  may  by  a  chance  majority,  or  through  the  influence  of  sudden  great  pas- 
sion, legislate  unwisely  or  unconstitutionally ,  was  foreseen  by  those  who  framed  our 
form  of  government,  and  the  provision  was  drawn  that  the  President  might  at  his 
discretion  use  a  veto,  but  this  was  the  entire  extent  to  which  he  was  allowed  to 
go  in  the  exercise  of  a  check  upon  the  legislation.  It  was  expressly  provided  that  if, 
after  his  veto,  two-thirds  of  the  legislature  should  again  demand  that  the  measure 
become  a  law,  it  should  thus  be,  notwithstanding  the  objection  of  the  Chief  Executive. 
Surely  there  is  here  left  no  further  constitutional  right  on  the  part  of  the  President 
to  hinder  the  operation  of  a  law."  3  Wili.oughdy.  The  Constitutional  Law  of  the 
United  States  1503-04  (2d  ed.  1929).  (Emphasis  added.)  Once  the  veto  power  has 
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If  in  fact  the  law  thus  enacted  is  unconstitutional,376  it  is  for  the 
courts  to  decide,  the  protection  the  Constitution  affords  against  all 
usurpations  of  power.  It  was  a  former  Attorney  General,  Mr.  Justice 
Jackson,  who  said  that  "with  all  its  defects,  delays  and  inconveni- 
ences, men  have  discovered  no  technique  for  long  preserving  free 
government  except  that  the  Executive  be  under  the  law,  and  that  the 
law  be  made  by  parliamentary  deliberations."376 


History,  the  traditional  index  of  constitutional  construction, 
discloses  that  a  sweeping  power  of  legislative  inquiry  had  been  ex- 
ercised by  Parliament  and  by  the  colonial  legislatures.  There  is  no 
intimation  in  the  records  of  the  Convention  that  the  executive  was 
to  be  shielded  from  the  familiar  legislative  power.  The  criticism 
stirred  by  the  express  provision  for  secrecy  of  the  congressional 
journals  rebuts  any  inference  that  the  less  favored  executive  was 
given  an  implied  power  to  keep  secret  from  Congress — the  law- 
maker— whether  the  laws  were  being  "faithfully  executed."  The 
power  of  inquiry  was  immediately  asserted  by  the  First  Congress 
with  the  concurrence  of  President  Washington.  There  is  no  need 
to  insist  that  histury  is  conclusive;  it  suffices  that  it  furnishes  a 
necessary  beginning  upon  which  reliance  can  be  placed  until  there 
is  clear  reason  for  change. 

The  second  installment  of  this  study  will  assay  the  practical 
reasons  which  have  been  advanced  for  such  a  change,  and  will  also 
show  that  the  claim  of  absolute  discretion  to  withhold  from  Con- 
gress far  exceeds  the  limited  privilege  given  recognition  by  the 
courts  in  private  litigation.  Inasmuch  as  claims  of  absolute  power 
are  out  of  favor,  and  since  neither  disputant  should  be  permitted 


been  exercised,  "this  power  of  self-defense  is  at  an  end;  and  once  a  statute  has  been 
duly  enacted,  whether  over  his  protest  or  with  his  approval,  he  [the  President]  must 
promote  its  enforcement  .  .  .  ."  Corwin  66. 

375  Attorney  General  Homer  Cummings  found  "grave  objections"  to  the  rendition 
of  opinions  upon  request  from  agency  heads  respecting  "the  constitutionality  of  laws 
they  have  been  appointed  to  administer,"  saying:  "There  is  no  warrant  for  such 
requests  as  the  presumption  of  validity  is  binding  upon  them  and  they  must  act 
accordingly."  Swisher,  op.  cit.  supra  note  373,  at  274.  (Emphasis  added.)  Tn  another 
opinion,  Attorney  General  Cummings  said  that:  "The  constitution  has  vested  in 
no  .  .  .  officer  the  power  to  remove  an  enactment  of  the  Congress  from  the  statute 
books  upon  the  ground  of  its  invalidity."  38  Ops.  Att'y  Gen.  252,  257  (1935). 
"[Clonsideration  for  the  orderly,  efficient  functioning  of  the  processes  of  government," 
it  was  said  in  Panitz  v.  District  of  Columbia,  112  F.2d  39,  42  (D.C.  Cir.  1940), 
"makes  it  impossible  to  recognize  in  administrative  officers  any  inherent  power  to 
nullify  legislative  enactments  because  of  personal  belief  that  they  contravene  the 
constitution." 

376  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  655  (1952)  (con- 
curring opinion). 
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finally  to  draw  boundaries  which  encroach  on  the  claimed  powers 
of  the  other,  the  concluding  portion  of  the  second  installment  will 
consider  whether  the  courts  may  take  jurisdiction  of  the  dispute. 
That  issue  will  be  examined  from  three  aspects:  (1)  does  the  dis- 
pute give  rise  to  a  "case  or  controversy";  (2)  would  either  branch 
have  "standing  to  sue";  and  (3)  does  the  dispute  involve  a  non- 
justiciable  "political   question."! 
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EXECUTIVE  PRIVILEGE  V. 
CONGRESSIONAL  INQUIRY 

Raoul  Berger* 

PART  II 

Resistance  to  the  congressional  claim  to  unlimited  information 
from  the  executive  branch  presents  a  dispute  about  constitutional 
boundaries.  Ascertainable  boundaries  between  the  branches  are  a 
basic  presupposition  of  the  separation  of  powers,  and  Part  I  of  this 
study  conned  the  pages  of  history  in  a  search  for  boundaries  that  ob- 
tained at  the  adoption  of  the  Constitution.  Parliamentary  and  colonial 
legislative  inquiries,  it  was  there  concluded,  were  virtually  unlimited, v 
and  the  Framers  gave  no  evidence  of  an  intention  to  confer  executive 
power  to  withhold  information  from  Congress.  Instead  of  assum- 
ing that  history  was  conclusive  in  the  process  of  constitutional  inter- 
pretation, Part  I  posited  minimally  that  it  became  incumbent  upon 
executive  privilege  adherents  to  show  that  exigencies  of  an  expand- 
ing, changing  nation  required  a  departure  from  historical  practices. 

Part  II  now  assays  the  practical  reasons  which  have  been  ad- 
vanced for  a  restrictive  view  of  the  inquiry  power.  Then,  because 
conflicting  constitutional  boundary  claims  ought  to  be  submitted  to 
impartial  arbitrament,  and  because  it  is  traditionally  the  function 
of  the  courts  to  draw  constitutional  boundaries,  there  follows  inquiry 
into  whether  constitutional  obstacles  to  judicial  resolution  of  the 
dispute  exist. 

VII.    Executive  Privilege  Compared  with 
Evidentiary  Privilege 

It  is  paradoxical  that  the  claim  of  "uncontrolled"  discretion  to 
withhold  information  from  Congress  should  first  have  been  asserted 

*  Visiting  Professor,  University  of  California  Law  School,  Berkeley;  former 
General  Counsel  to  the  Alien  Property  Custodian;  former  Chairman,  Section  of 
Administrative  Law,  ABA. 

The  volume  of  citations  makes  it  necessary  to  employ  abbreviations  for  frequently 
cited  authorities.  See  Appendix  for  key. 

t  In  addition  to  the  materials  cited  in  Part  I  at  pps.  1056-1060,  note  that  in 
1774,  James  Wilson,  who  later  played  a  prominent  role  in  the  Constitutional  Con- 
vention, stated  that  the  House  of  Commons  "have  checked  the  progress  of  arbitrary 
power,  and  have  supported  with  honour  to  themselves,  and  with  advantage  to  the 
nation,  the  character  of  grand  inquisitors  of  the  realm.  The  proudest  ministers  of 
the  proudest  monarchs  have  trembled  at  their  censures;  and  have  appeared  at  the 
bar  of  the  house,  to  give  an  account  of  their  conduct,  and  ask  pardon  for  their 
faults."  On  the  Legislative  Authority  of  the  British  Parliament,  reprinted  in  3  Wilson, 
Works  203,  219   (1804). 

1288 
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after  a  claim  of  absolute  discretion  to  withhold  military  secrets  from 
a  private  litigant  had  been  categorically  rejected.  If  the  law  were 
as  privilege  adherents  would  have  it,  a  private  litigant  would  enjoy 
greater  rights  to  information  than  does  Congress,  and  this  although 
President  Tyler,  summarizing  the  first  sixty-five  years  of  experi- 
ence, pushed  the  claimed  executive  privilege  no  further  than  the 
recognized  categories  of  "evidentiary"  privilege.  Before  summariz- 
ing those  categories  it  will  be  useful  to  pull  together  the  threads  of 
the  several  claims  to  privilege  against  the  Congress. 

A.    Executive  Privilege 

After  an  extended  survey,  a  recent  protagonist  of  executive 
privilege,  Mr.  Younger,  categorized  the  various  claims  of  privilege 
as  follows: 

(1)  A  house  of  Congress  or  Congress  as  a  whole  has  no  power  to 
legislate  on  the  particular  matter.377 

(2)  foreign  affairs  require  the  withholding  of  certain  information; 

(3)  the  innocent  must  be  protected; 

(4)  the  identity  of  sources  of  confidential  information  should  not 
be  disclosed; 

(5)  administrative  efficiency  requires  secrecy.  The  warp  and  woof 
are  perfect;  there  is  no  gap. 

Any  exigency  will  justify  withholding  from  Congress.378 

The  fifth  claim  was  first  asserted  by  President  Eisenhower  in  de- 
fense of  the  Army  against  Senator  McCarthy,  and  it  may  con- 
fidently be  asserted  that  it  is  without  historical  justification.  President 
Jackson's  refusal  to  reveal  a  statement  he  made  to  his  Cabinet™  is 
a  remote  analogy,  because  such  confidential  communications — what 
Marshall  labelled  "secrets  of  the  cabinet"380 — are  poles  apart  from 
an  unlimited  discretion  to  withhold  any  document  or  communications 
between  the  several  million  subordinate  employees  in  the  interest  of 


377  Younger  773.  He  instances  Washington's  refusal  of  information  to  the  House 
respecting  the  Jay  Treaty;  the  information  had  been  given  to  the  Senate.  Sec  text 
accompanying  note  224  supra.  Mr.  Younger  swallows  whole  the  assumption  that  the 
President  may  finally  determine  the  scope  of  Congress'  powers  when  he  is  at  most 
empowered  to  make  an  initial  and  not  binding  determination  of  his  own  powers,  as 
is  immediately  apparent  from  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S. 
579  (19S2),  the  "Steel  Seizure"  case.  Just  as  "an  agency  may  not  finally  decide  the 
limits  of  its  statutory  power.  That  is  a  judicial  function,"  Social  Security  Bd.  v. 
Nicrotko,  327  U.S.  358,  369  (1946),  so  was  that  power  withheld  from  the  President. 
See  also  text  accompanying  notes  179-83,  325  supra. 

378  Younger  773. 
3™  Younger  772-73. 

380  Marbury  v.  Madison,  1  Cranch  (5  U.S.)   137,  170  (1803). 
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"administrative  efficiency."1181  Messrs.  Kramer  and  Marcusc  proffer 
a  different  rationale.  Noting  congressional  proncness  to  defer  to 
privilege  in  foreign  relations  as  distinguished  from  Presidential  pro- 
tection of  "the  internal  integrity  and  efficiency  of  the  Executive 
establishment,""'18"  they  conclude  that  "it  may  be  doubted  whether 
there  is  a  qualitative  difference  between  the  President's  powers 
when  he  acts  as  the  principal  organ  in  the  field  of  foreign  relations 
.  .  .  and  when  he  takes  'care  that  the  Laws  be  faithfully  executed' 
.  .  .  ."a83  If  the  test  of  secrecy  be  protection  of  the  public  interest, 
then  an  alleged  need,  for  example,  to  shield  British-American  mili- 
tary negotiations  for  defense  against  Russia,  surely  cannot  be 
equated  with  the  "need"  for  insulation  of  an  Inspector  General's 
report  so  that  "self-criticism"  and  "efficiency"  may  be  promoted/184 
The  two  arc  incommensurable.  An  assumption  that  information  may 
be  concealed  from  Congress  on  the  plea  of  "administrative  efficiency" 
would  have  shielded  Fall,  Denby  and  Daughcrty  from  congressional 
investigation  and  have  enabled  them  to  despoil  the  nation  of  Tea- 
pot Dome,  and  all  in  the  guise  of  taking  "care  that  the  Laws  be 
faithfully  executed"  1  If  Congress  is  to  inquire  whether  a  given 
operation  is  "efficient,"  as  the  cases,  applying  historical  precedent, 
hold  it  is  authorized  to  do,  it  cannot  be  left  to  the  executive  to  de- 
termine that  "efficiency"  forecloses  scrutiny.  When  the  executive 
branch  proceeded  on  the  contrary  premise  during  the  Eisenhower 
Administration,  it  produced  some  withholdings  that  bordered  on 
the  grotesque,  as  will  hereafter  appear. 

But,  to  go  back  a  step,  it  is  a  mistake  to  posit  insulation  for  for- 
eign affairs  in  the  first  place,  for  such  insulation  simply  does  not 
square  with  historical  fact.  William  Pitt,  it  will  be  recalled,  mordantly 
rejected  the  claim  that  state  secrets  must  be  shielded  from  Parlia- 

881  Judge  Wyzanski  stated  that:  "Where  the  secret  is  known  only  to  the  Presi- 
dent and  his  Cabinet  ...  it  is  arguable  that  the  privilege  .  .  .  can  be  released  only 
by  the  President,  or  with  his  consent.  .  .  .  Where  the  secret  is  known  to  a  lesser 
official  the  privilege  probably  belongs  to  the  nation  as  a  whole.  It  can  certainly 
be  released  by  a  statute  of  Congress.  Probably  it  can  be  released  by  one  house  acting 
alone  or  by  a  committee,  since  secrets  of  that  lower  dignity  arc  often  released  by 
action  of  a  subordinate  executive  officer  and  hence  ought  to  be  relcasable  by  a  mem- 
ber of  Congress."  Wyzanski  99.  The  personal  relation  between  President  and  Cabinet 
may  demand  protection  that  does  not  extend  to  lesser  officials.  In  another  conti  it, 
arguing  for  the  President's  power  summarily  to  dismiss  Cabinet  officers,  Professor 
Bickel  states  the  broadening  of  the  President's  "personal  political  responsibility  .  .  . 
demands  a  special  kind  of  loyalty  and  responsiveness  in  his  immediate  subordinates. 
But  it  is  not  arguable  on  principle  that  the  security  of  the  nation  will  be  best  served 
if  all  employees  of  the  Government  .  .  .  can  be  dismissed  on  whim  or  hunch."  Bickel 
76. 

382  Kramer  &  Marcuse  902. 

883  Ibid. 

384  "A  survey  of  economic  conditions  ...  is  hardly  to  be  classed  with  scoot 
minutes  of  diplomatic  conferences  cr  military  plans."  Taylor  99. 
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ment  in  the  interest  of  security.'185  And  if  Parliament  was  momentar- 
ily thwarted  by  George  II,  the  Continental  Congress  adopted 
Pitt's  view  and  expressly  provided  for  legislative  access  to  all  papers 
in  the  Department  of  Foreign  Affairs,  even  those  of  a  "secret  na- 
ture."380 Washington's  Message  respecting  the  Jay  Treaty,  after 
stressing  the  occasional  need  for  secrecy  in  "foreign  negotiations," 
concluded  that  this  was  the  reason  for  confining  such  information  "to 
a  small  number  of  members"  {i.e.,  to  the  Senate)  through  the 
medium  of  the  advice  and  consent  clause.  Here  was  a  treaty  clamor- 
ously assailed  by  the  public,  and  yet  Washington  felt  constrained 
to  put  the  "secret"  information  before  the  Senate,  disclaiming  any 
"disposition"  (claim  of  privilege)  to  withhold  any  information  that 
either  House  had  a  "right"  to  require.387  His  turn-over  to  the  Senate, 
while  denying  the  "right"  of  the  House  to  treaty  information,  con- 
stitutes recognition  of  the  Senate's  right  to  it.  Vice-President  Adams 
was  of  the  opinion  that  the  House  too  had  a  right  to  the  informa- 
tion.388 This  is  scarcely  stuff  from  which  to  fashion  a  wholesale  claim 
of  executive  privilege.889  Even  for  foreign  negotiations  "secrecy" 
may  be  too  dearly  bought;  as  that  seasoned  observer,  Sir  W.  Ivor 
Jennings,  noted: 

Negotiations  with  foreign  powers  are  difficult  to  conduct  when  a  lynx- 
eyed  Opposition  sits  suspiciously  on  the  watch.  We  might  have  a  better 
foreign  policy  if  we  had  no  Parliament:  but  we  might  have  a  worse. 
.  .  .  We  are  a  *ice  people  because  we  can  criticize  freely.300 

And  effective  criticism  can  proceed  only  from  full  information. 

The  "protection  of  the  innocent,"  another  of  Mr.  Younger's 
categories,  was  first  assigned  by  Jefferson  as  a  basis  for  withholding 
in  the  prosecution  of  Aaron  Burr.301  One  who  studies  Senator  Mc- 
Carthy's perversion  of  congressional  investigations302  is  likely  to  be 
sympathetic  to  Jefferson's  prophetic  assertion  of  the  need  to  screen 
"rumors,    conjectures,    and    suspicions"    and    his    conclusion    that 


386  See  text  accompanying  note  210  supra.  Earlier  Coke  had  said  that:  "reason 
of  state  is  often  a  trick  to  put  us  out  of  the  right  way,  for  when  a  man  can  give  no 
reason  for  a  thing,  then  he  flicth  to  a  higher  strain  and  saith  it  is  a  reason  of 
state."  Quoted  in  Bowen  436. 

380  Sec  text  accompanying  note  72  supra. 

38T  Sec  text  accompanying  notes  224-25  supra. 

388  Sec  text  accompanying  note  222  supra. 

380  The  scales  arc  not  turned  by  the  several  recent  individual  expressions  in 
Congress  to  the  effect  that  the  President  has  a  right  to  withhold  information  re- 
specting foreign  relations,  Kramer  &  Marcuse  846,  902,  for  such  remarks  do  not 
represent  the  considered  judgment  of  cither  house  and  depart  from  the  repeatedly 
reaffirmed  earlier  position  to  the  contrary. 

;>oo  Jennings,  The  British  Constitution  82  (3rd  cd.  1950). 
-391  Att'y  Gen.  Memo.  6. 

3»2  Barth  40-66;   Taylor   112-35. 
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"neither  safety  nor  justice  will  permit  exposing  of  names."103  But 
here  we  are  examining  the  historic  basis  of  a  claimed  power;  what 
is,  not  what  ought  to  be.'1"4  On  this  score  the  fact  is  that  Jefferson's 
action  was  at  war  with  his  words,  that  he  yielded  to  Marshall's 
subpoena  and  withheld  nothing.  Marshall  left  no  doubt  that  the 
President's  judgment  whether  the  public  interest  required  withhold- 
ing was  not  conclusive  on  a  court  in  private  litigation;'1""'  and  it  needs 
to  be  asked  why  it  should  be  more  binding  on  Congress. 

From  these  roots,  plus  protection  for  "informers,"  the  argu- 
ment for  withholding  "confidential"  reports  is  derived.'1"0  The 
claim  of  privilege  for  communications  between  subordinates  and 
superiors  or  between  subordinates  themselves  is  of  recent  vintage, 
apparently  first  arising  in  1954  out  of  President  Eisenhower's  recoil 
from  the  McCarthy  inquiry  into  the  Army.307  As  a  recent  graft  upon 
the  privilege  doctrine,  this  group  is  best  examined  against  a  back- 
drop of  practicalities  and  evidentiary  privilege  in  private  litiga- 
tion.308 At  the  same  time  we  should  be  alert  to  what  Professor  Wade, 
an  acute  observer  of  the  English  administrative  scene,  calls  the 
"civil  servant's  occupational  love  of  secrecy,"  the  "official  instinct 
of  hiding  as  much  as  possible  from  the  public  gaze."300  He  reports 
that: 


303  Att'y  Gen.  Memo.  6.  President  Tyler  remarked  that  "malignity  may  seek, 
to  make  the  executive  department  the  means  of  incalculable  and  irremediable  injury 
to  innocent  parties  by  throwing  into  them  libels  most  foul  and  atrocious."  Id.  at  10. 

394  See  text  accompanying  note  273  supra  and  note  577  injra. 

rto&  See  text  accompanying  notes  332-41  supra. 

3»u  Att'y  Gen.  Memo.  10,  22.  President  Hoover  stated  of  one  category  that, 
"if  these  matters  cannot  be  treated  confidentially  by  the  representatives  of  the 
Government  who  obtain  this  information  from  manufacturers,  producers  and  trades- 
men, then  of  course,  wc  will  never  get  the  information."  Quoted  in  Younger  766. 
But  Congress  as  the  lawmaker  equally  interested  in  law  enforcement  is  entitled  to 
determine  whether  this  need  for  confidential  information  rises  above  its  own  needs. 

The  "basic  and  seemingly  irrefutable  argument,"  say  Kramer  &  Marcuse  912, 
is  that  of  President  Theodore  Roosevelt:  '"Some  of  these  facts  .  .  .  were  given  to 
the  Government  under  the  seal  of  secrecy  .  .  .  and  I  will  see  to  it  that  the  word  of 
The  Government  is  kept  sacred.'"  Quoted  in  Att'y  Gen.  Memo.  17.  But  the  Consti- 
tution did  not  cast  the  President  in  the  role  of  Protector  of  the  People  against  the 
Congress.  On  Roosevelt's  theory,  promises  of  confidential  treatment  to  "informers" 
should  be  equally  "sacred,"  yet  that  is  not  the  case.  See  notes  438-442  infra. 

397  President  Eisenhower's  directive  of  May  17,  1954,  stated  in  part  that  "it 
is  essential  to  efficient  and  effective  administration  that  employees  of  the  Executive 
Branch  be  in  a  position  to  be  completely  candid  in  advising  with  each  other  on 
official  matters,  ...  it  is  not  in  the  public  interest  that  any  of  their  conversations 
and  communications  .  .  .  concerning  such  advice  be  disclosed.  .  .  ."  Quoted  in  Kramer 
&  Marcuse  683. 

398  Sec  text  accompanying  notes  491-52  infra. 

300  Wade  16.  Sec  id.  at  245.  On  Oct.  28,  1963,  Senator  Long  of  Missouri  opened 
the  hearings  of  a  Senate  subcommittee  on  a  proposed  amendment  to  §  3  of  the 
Administrative  Procedure  Act  with  the  remark  that  "the  tendency  [of  officialdom] 
toward  secrecy  must  be  checked  now."  Hearings  3.  Sec  note  491  infra. 
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Mr.  Justice  Devlin  said  tli.it  Crown  privilege  was  becoming  a  serious 
obstruction  to  justice,  and  both  lie  and  the  Court  of  Appeal  were 
clearly  convinced  that  privilege  was  being  claimed  for  documents 
which  could  be  made  available  without  the  least  damage  to  the  public 
interest.  As  wc  shall  sec,  this  has  now  been  officially  admitted. <0° 

Such  claims  have  been  made  by  American  officialdom  even  against 
the  Congress.401  But  in  private  litigation  the  bureaucracy  has  met 
with  scant  success. 

B.    Evidentiary  Privilege 

Tyler's  invocation  of  the  evidentiary  privilege  analogy  was 
immediately  rebutted  by  a  House  committee  on  the  ground,  first, 
that  disclosure  to  Congress  did  not  necessarily  result  in  the  publica- 
tion attendant  upon  disclosure  in  a  judicial  proceeding,  and  second, 
that  although  the  public  interest  in  withholding  may  rise  above  that 
of  a  particular  litigant — Chief  Justice  Marshall  held  to  the  con- 
trary in  the  Burr  case — the  need  for  investigation  of  "abuses  in  the 
administration  itself"  rises  higher  than  the  privilege  lest  that  func- 
tion be  defeated.402  It  would  be  anomalous  to  conclude  that  Congress 
may  compel  executive  disclosure  in  private  litigation  by  consenting 

i  to  suit  against  the  United  States,403  that  it  can  waive  the  privilege 
of  withholding  "state  secrets"  from  such  litigants404  and  yet  that 
it  is  powerless  to  protect  the  nation  by  requiring  disclosure  to  it- 
self. In  reference  to  private  litigation,  the  Supreme  Court  has  said 
that  "judicial  control  over  the  evidence  in  a  case  cannot  be  abdicated 

\  to  the  caprice  of  executive  officers."400  Why  should  an  executive 
determination  be  more  conclusive  against  Congress  when  it  requires 
information  as  a  preliminary  to  legislation  or  appropriation?  True, 
thus  far  the  only  sanction  for  nondisclosure  in  private  litigation  has 
been  a  choice  between  producing  information  or  losing  the  action; 
the  government  has  not  actually  been  compelled  to  produce  infor- 


400  Waih:  243.  "It  has  several  times  happened  that  evidence  for  which  the  Crown 
nt  first  claimed  privilege  has  since  been  produced  in  court  and  shown  to  be  quite 
innocuous.  IThis,]  together  with  repealed  judicial  criticism  of  the  Crown's  use  of  its 
powers,"  id.  at  245,  led  the  government  to  adopt  "a  self-denying  ordinance"  making 
some  types  of  reports  available  that  had  earlier  been  withheld.  Ibid. 

401  Sec  text  accompanying  notes  496-530  infra. 

402  See  text  accompanying  notes  286-88  supra.  Compare  the  statement  by  As- 
sistant Attorney  General  Norbcrt  A.  Schlci  before  a  Senate  Subcommittee,  supra  note 
6,  at  198:  "The  situation  in  which  an  individual  comes  to  an  agency  for  particular 
information  relating  to  a  specific  case  of  rule-making  for  adjudication  may  be  very 
different  from  the  situation  where  Congress,  in  the  performance  of  its  constitutionally- 
assigned  functions,  is  investigating  broad  areas  of  governmental  activity." 

403  Bcrgcr  &  Krash  1459. 

\    404  Halpcrn  v.  United  States,  258  F.2d  36,  43   (2d  Cir.  1958). 
X405  United  States  v.  Reynolds,  345  U.S.   1,  9-10   (1953). 
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mation,400  because  a  party  who  obtains  judgment  has  little  need  to 
press  on  for  disclosure.  When  an  administrator  is  faced  with  a 
choice  between  disclosure  or  defeat,  particularly  when  the  financial 
stakes  are  high,  there  will  be  few  instances  in  which  he  will  deem 
nondisclosure  more  important  than  victory.  Were  it  established  that 
Congress  has  a  right  to  demand  information  from  the  executive 
branch,  that  the  latter  does  not  enjoy  uncontrolled  discretion  to 
withhold  such  information,  and  that  the  courts  are  empowered  to 
determine  conflicting  claims  of  power  between  Congress  and  the 
executive,  judicial  compulsion  would  be  at  hand  to  enforce  the  law 
in  this  as  in  many  other  situations  where  compulsion  has  been  exer- 
cised against  administrators  and  department  heads.407 

Before  inquiring  into  the  scope  of  executive  privilege  vis-a-vis 
the  Congress,  let  us  therefore  turn  with  President  Tyler  to  the  cases 
in  which  claims  of  executive  privilege  have  been  asserted  in  private 
litigation.  The  treatment  of  evidentiary  privilege  in  those  cases 
should  illuminate  the  claimed  privilege  of  nondisclosure  to  Congress, 
though  it  should  be  emphasized,  as  the  House  committee  insisted  in 
1843,  that  other  considerations  cause  the  congressional  right  to  dis- 
closure to  rise  above  the  claims  of  private  litigants.  For  present 
purposes,  a  rather  cursory  survey  of  the  several  categories  of  evi- 
dentiary privilege  must  suffice.408 

First,  however,  an  enlightening  glimpse  of  the  state  of  English 
law  in  1789.  In  an  admiralty  case  involving  a  seizure  by  British  au- 
thorities of  lumber  of  American  origin,  the  importation  of  which  was 
forbidden  by  statute,  the  shipowner  claimed  that  he  had  vainly 
sought  to  obtain  a  copy  of  an  order  of  council  (and  of  relevant  docu- 
ments) which  had  suspended  the  statute.  The  court  found  it  un- 
necessary to  decide  the  issue,  but  said  in  passing  that: 

In  any  cause  where  the  crown  is  a  party,  it  is  to  be  observed,  that  the 
crown  can  no  more  withhold  evidence  of  documents  in  its  possession, 
than  a  private  person.  If  the  court  thinks  proper  to  order  the  produc- 
tion of  any  public  instrument,  that  order  must  be  obeyed.409 

The  sanction  for  refusal  to  produce  was  that  the  recalcitrant  "shall 
take  nothing  by  his  petition."  Such  an  "order  of  council,"  issued  in 
the  prosecution  of  a  hard-fought  war  comes  close  to  being  a  "state  se- 
cret;" yet  the  English  court  experienced  no  qualms  and  took  manda- 
tory disclosure  for  granted,  thereby  indicating  that  an  absolute  priv- 
ilege for  government  documents  was  then  judicially  undreamed  of. 

40«  Bishop  483. 

407  Sec  text  accompanying  notes  324-30. 

408  For  more  extended  discussion  see  8  Wicmore  §§  2374-79;  Carrow;  Hardin; 
Taubeneck  &  Sexton. 

40»  The  Ship  Columbus,  1  Collectanea  Juridica  88,  92,  121   (1789). 
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1.    Secrets  of  State — Military  and  Foreign  Affairs 

There  are  statements  from  which  it  might  be  inferred  that  in  the 
area  of  military  and  foreign  affairs  an  absolute  privilege  of  nondis- 
closure exists.410  These  statements,  however,  require  rcevaluation 
in  light  of  recent  developments. 

(a)  Military  Secrets.  The  government's  claim  for  protection  of 
military  secrets  once  led  to  summary  rejection  of  a  plea  for  dis- 
closure.411 But,  the  Supreme  Court  held  in  United  States  v.  Rey- 
nolds, that  such  claims  are  not  conclusive  on  the  court,  saying  that 
"the  court  itself  must  determine  whether  the  circumstances  are 
appropriate  for  the  claim  of  privilege."412  In  that  case  the  widows 
of  civilian  passengers  on  a  crashed  military  plane  which  carried 
secret  electronic  equipment  sought  discovery  of  the  Air  Force's  in- 
vestigation report.  Discovery  was  denied  because  plaintiff's  had  made 
"dubious  showing  of  necessity"  in  light  of  an  "available  alterna- 
tive."413 The  Court  also  indicated  that  on  occasion  it  may  be  possible 
to  satisfy  the  court  that  "there  is  a  reasonable  danger  that  the  com- 
pulsion of  the  evidence  will  expose  military  matters  which,  in  the 
interest  of  national  security,  should  not  be  divulged,"  in  which  case 
a  court  should  not  insist  upon  examination  even  in  camera.*1*  But, 


41«  Dayton  v.  Dulles,  254  F.2d  71,  77  (D.C.  Cir.  1957),  rev'd  on  other  grounds, 
357  U.S.  144  (1958);  8  Wicmore  §  2378,  at  794. 

411  Sec,  e.g.,  Firth  Sterling  Steel  Co.  v.  Bethlehem  Steel  Co.,  199  Fed.  353  (E.D. 
Pa.  1912). 

412  345  U.S.  1,  8  (1953).  Such  scrutiny  is  the  more  essential  because,  as  a  former 
General  Counsel  of  the  Army  remarks,  "there  is  not  much  information  in  the  files  ' 
of  the  State  and  Defense  Departments — of  a  sort  likely  to  attract  congressional  in- 
terest— which  could  not  with  some  plausibility  be  given   a  security  classification,  if 
the  executive  wished  to  withhold  it  on  that  ground  [or  on  any  ground]."  Bishop  487. 

4ia  34S  U.S.  at  11. 

414  Id.  at  10.  This  departs  from  the  rule  laid  down  by  Marshall  in  the  Burr  case, 
see  text  accompanying  note  340  supra.  Although  Burr  was  a  criminal  case,  Marshall 
considered  that  his  rule  reflected  the  rule  in  a  civil  case.  Sec  note  341  supra. 

For  criticism  of  the  Reynolds  case  sec  Hardin  893-97.  The  major  flaw  is  that 
it  leaves  the  decision  in  borderline  cases  to  the  executive,  which  in  practice  means 
petty  officials,  see  note  416  infra,  who  suffer  from  an  occupational  infatuation  with 
secrecy,  sec  note  399.  supra,  and  accompanying  text.  Sec  also  Hardin  883. 

For  documentation  that  the  executive  branch  is  uncooperative,  see  id.  at  881-87. 
In  the  wake  of  the  Reynolds  case,  "the  executive  continues  to  withhold  from  court 
inspection  much  that  could  not  be  classed  as  military  secrets,"  id.  at  896 ;  and  Profes- 
sor Hardin  states  that:  "Without  being  unduly  cynical,  one  can  surmise  that  in 
many  of  the  cases  the  information  is  really  being  withheld  in  order  to  gain  advantage 
in  the  suit  or  to  avoid  official  embarrassment  or  simply  to  avoid  troublesome  interrup- 
tion of  bureaucratic  routine."  Id.  at  884.  Except  in  the  case  of  the  giant  corporation 
which  can  litigate  on  equal  terms,  officials  can  wear  the  average  litigant  down  by 
resort  to  protracted  litigation  to  determine  whether  the  litigant  is  "entitled"  to  the 
information.  Id.  at  897. 

Unsatisfactory  as  is  the  Reynolds  formula,  it  yet  makes  clear  that  the  executive 
docs  not  have  the  last  word  except  for  the  extraordinary  case  where  the  court  itself 
is   satisfied   that   national    security    demands    that   information    should    not    even    be 
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the  Court  emphasized,  privilege  "is  not  to  be  lightly  invoked  .  .  . 
[the  claim  must  be]  lodged  by  the  head  of  the  department  .  .  .  after 
actual  personal  consideration  by  that  officer.'"" r' 

Presumably  the  department  head's  consideration  was  meant  as 
a  substitute  for  judicial  scrutiny  in  critical  areas;  but  reliance  upon 
"actual  personal  consideration"  by  the  Secretary  of  the  Army  of 
the  various  calls  for  information  by  private  litigants  is  unrealistic. 
It  is  generally  agreed  that  the  flood  of  major  matters  that  vie  for 
the  consideration  of  the  head  of  a  department  must  constrain  him 
to  thrust  aside  such  relatively  unimportant  calls.410  Then  too,  as 
Judge  Maris  stated  for  the  court  below,  there  is  no 

danger  to  the  public  interest  in  submitting  the  question  of  privilege 
to  the  decision  of  the  courts.  The  judges  ...  are  public  officers 
whose  responsibility  under  the  Constitution  is  just  as  great  as  that  of 
the  heads  of  the  executive  departments.417 

No  branch  has  enjoyed  greater  confidence  of  the  American  people 
than  the  judiciary  and  it  is  singular  that  there  should  be  any  qualms 

divulged  to  the  court.  Note  that  in  Jcncks  v.  United  States,  353  U.S.  657,  669  (1957), 
a  criminal  case,  the  Court  said  that  "the  practice  of  producing  government  documents 
to  the  trial  judge  for  his  determination  of  relevancy  and  materiality,  without  hearing 
the  accused,  is  disapproved." 

41&  345  U.S.  at  7-8. 

410  See  discussion  at  notes  539-44  injra;  McCormick,  Evidence  307  (1954);  8 
Wicmore  §  2378,  at  793. 

After  calling  attention  to  a  particularly  harsh  refusal  to  exercise  the  Attorney 
General's  discretion  to  release  a  deportable  alien  on  bond  because  a  "very  sub- 
ordinate official  .  .  .  (not  the  Attorney  General  himself)  said  that  Zydok's  [the 
alien]  dossier  showed  involvement  with  the  Communists"  though  "there  was  no 
disclosed  evidence  of  subversive  activities,"  Geixuorn  &  Byse  819-20,  point  out 
that  "the  Attorney  General's  judgment  is  rarely  brought  to  bear  on  these  matters, 
or,  indeed,  on  any  other  individual  cases  in  the  deportation  process."  This  was  con- 
firmed by  Mr.  Justice  Black  in  Jay  v.  Boyd,  351  U.S.  345,  366  (1956)  (dissenting 
opinion) :  "The  Court  concedes  .  .  .  that  the  Attorney  General  docs  not  personally 
exercise  discretion  in  these  cases.  Therefore,  the  'unfettered  discretion*  ...  is  the 
unfettered  discretion  of  inquiry  officers  .  .  .  ."  Mr.  Justice  Jackson,  concurring  in 
McGrath  v.  Kristcnscn,  340  U.S.  162,  176  (1950),  rejected  a  "foggy"  opinion  of 
the  Attorney  General  rendered  by  him  to  Secretary  of  War  Stimson,  saying  that 
"it  would  be  charitable  to  assume"  that  "the  nominal  author  of  the  Opinion  [did  not] 
read  it."  Id.  at  163.  (Emphasis  added.)  If  this  could  be  true  of  so  important  a  matter 
as  a  formal  opinion  of  the  Attorney  General  to  a  department  head,  why  should 
more  be  expected  when  the  issue  is  whether  to  make  documentary  disclosure  in  a 
civil   litigation? 

4,7  Reynolds  v.  United  States,  192  F.2d  987,  997  (3d  Cir.  1951).  Judge  Maris' 
views  were  adopted  by  the  dissenters,  Black,  Frankfurter  and  Jackson,  J  J.,  in  United 
States  v.  Reynolds,  345  U.S.  1,  12  (1953).  The  sweeping  effect  given  in  England  to 
a  ministerial  representation  that  disclosure  in  a  private  litigation  will  injure  the 
national  interest,  Duncan  v.  Cammcll  Laird  &  Co.  [1942]  A.C.  624,  has  been  rejected 
by  the  highest  courts  of  Canada  and  New  Zealand,  and  subjected  to  searching 
criticism.  Sec  Note,  The  Authority  of  Duncan  v.  Cammcll  Laird  &  Co.,  79  L.Q.  Rev. 
153  (1963)  (A.  L.  Goodhart),  which  also  notes  judicial  expressions  of  "concern  lest 
claims  of  privilege  were  being  too  widely  asserted."  Id.  at  155.  Sec  text  accompanying 
note  400  supra. 
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about  permitting  the  courts  to  screen  administrative  claims  of  the 
need  for  secrecy.  Wigmore  justifiably  asked,  "is  it  to  be  said  that  even 
this  much  of  disclosure  [in  camera]  cannot  be  trusted?  Shall  every 
subordinate  in  the  department  have  access  to  the  secret,  and  not 
the  presiding  officer  of  justice?"  To  leave  the  final  determination  in 
bureaucratic  hands,  he  continues,  is  to  furnish  to  governmental 
officials 

too  ample  opportunities  for  abusing  the  privilege.  The  lawful  limits 
of  the  privilege  are  extensible  beyond  any  control,  if  its  applicability 
is  left  to  the  determination  of  the  very  official  whose  interest  it  may  be 
to  shield  a  wrongdoing  under  the  privilege.418 

Wigmore's  forebodings  were  abundantly  fulfilled  by  the  executive 
branch  under  the  1954  Eisenhower  directive  to  withhold  informa- 
tion from  Congress.  It  should  be  borne  in  mind  that  Reynolds  is 
confined  to  civil  cases' in  which  the  government  defends;  the  re- 
quirement of  disclosure  in  criminal  cases  is  recognized.419 

Tottcn  v.  United  States,420  the  post-Civil  War  case  where  suit 
was  brought  for  espionage  services  under  a  secret  contract  between 
the  spy  and  President  Lincoln,  is  sometimes  cited  mistakenly  for 
executive  privilege.  The  Court  said  that  the  "existence  of  a  contract 
of  that  kind  is  itself  not  to  be  disclosed,"421  meaning  that  an  implicit 

418  8  Wigmore  §  2389,  at  799  (3d  ed.  1940).  Not  "every  subordinate"  has  access 
to  military  secrets,  but  subordinates  undeniably  do  handle  them  and  consult  tiers  of 
superiors.  This  has  received  judicial  recognition.  Matters  of  "rarest  secrecy"  must  often 
be  duplicated  by  subordinates  and  thus  become  "known  to  one  or  more  stenographers 
or  file  clerks  or  photographers  or  other  craftsmen  and  likely  as  not  to  others."  United 
States  v.  Certain  Parcels  of  Land,  IS  F.R.D.  224,  232  (S.D.  Cal.  1954).  Obviously 
the  Secretary  cannot  himself  keep  "state  secrets"  under  lock  and  key.  And  occa- 
sionally, as  wc  learn  from  time  to  Umc,  subordinates  leak  such  secrets  to  hostile 
naUons.  Moreover,  today,  "hundreds  of  thousands  of  civilians  arc  engaged  in  secret 
activides  of  the  greatest  military  importance,  whether  at  military  laboratories  such 
as  Fort  Monmouth  or  civilian  agencies  like  the  Atomic  Energy  Commission  .  .  .  [not 
to  mention  the  numerous  subcontractors]  .  .  .  ."  Taylor  107.  Compare  Judge 
Wyzanski's  remarks,  note  381  supra;  and  the  claim  of  secrecy  made  against  the 
House  for  papers  that  could  be  seen  in  the  Senate.  See  text  accompanying  notes  238- 
39  supra. 

419  "The  rationale  of  the  criminal  cases  is  that,  since  the  Government  which 
prosecutes  an  accused  also  has  the  duty  to  see  that  justice  is  done,  it  is  uncon- 
scionable to  allow  it  to  undertake  prosecution  and  then  invoke  its  governmental 
privilege  to  deprive  the  accused  of  anything  which  might  be  material  to  his  defense. 
Such  rationale  has  no  application  in  a  civil  forum  where  the  Government  is  not  the 
moving  party,  but  is  a  defendant  only  on  the  terms  to  which  it  has  consented." 
United  States  v.  Reynolds,  345  U.S.  1,  12  (1953).  And  "the  rationale  of  the  criminal 
cases"  is  no  less  applicable  to  civil  suits  brought  by  the  government.  Apparently  the 
Court  overlooked  the  impact  of  the  Federal  Rules  of  Civil  Procedure  on  the  govern- 
ment as  defendant.  Once  there  has  been  "consent"  to  suit,  the  government  is  as  much 

•  bound  by  the  Rules  as  a  private  litigant,  including  the  discovery  provisions,  which 
are  applicable  to  both  plaintiffs  and  defendants.  Berger  &  Krash   1451,   1454-55. 

420  92  U.S.  105  (1875). 

421  Id.  at  107.  (Emphasis  added.) 
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term  of  the  contract  was  nondisclosure  of  its  existence.  Thus  the 
opinion  turned  primarily  "on  the  breach  of  contract  which  the  Court 
found  occurred  by  the  very  bringing  of  the  action."422 

A  post-Reynolds  case  that  underscores  the  need  for  judicial 
scrutiny  of  privilege  claims  for  military  secrets  is  Halpern  v.  United  y 
States.1123  The  statute  authorized  withholding  of  a  patent  if  the 
government  believed  secrecy  was  required  in  the  national  interest 
but  afforded  a  right  to  compensation.  In  1941,  Halpern  disclosed 
to  the  government  a  discovery  with  important  military  implications 
whereby  "an  object  may  escape  observation  or  detection  by  radar." 
This  was  reduced  to  practice  and  improved,  and  Halpern  filed  a 
patent  application.  His  patent  was  withheld,  though  deemed  other- 
wise allowable,  because  as  late  as  1956  the  Commissioner  of  Patents 
found  secrecy  essential.  Compensation  was  denied  by  the  administra- 
tors whereupon  Halpern  filed  suit  and  was  met  among  other  things 
by  a  plea  of  privilege  for  "state  secrets."424  Recovery  for  the  secret 
he  himself  had  divulged  was  opposed  because  the  secret  had  to  be 
preserved  1  The  Second  Circuit  rejected  this  claim  saying,  first,  that 
there  could  be  a  trial  in  camera  and,  second,  that 

the  scope  of  the  privilege  of  the  United  States  with  respect  to  state 
secrets,  like  its  similar  privilege  to  withhold  the  identity  of  confidential 
informants,  'is  limited  by  its  underlying  purpose.  .  .  .'  [T]he  privilege 
relating  to  state  secrets  is  inapplicable  when  disclosure  to  court  person- 
nel in  an  in  camera  proceeding  will  not  make  the  information  public 
or  endanger  the  national  security.425 

The  court's  practical  suggestions  for  dealing  with  the  in  camera 
trial420  constitute  a  refreshing  departure  from  the  hypnotic  incan- 
tation of  "state  secrets." 

(b)  Foreign  Affairs  Secrets.  There  is  no  more  reason  to  con- 
clude that  the  privilege  for  "foreign  affairs"  is  absolute  than  in  the 
case  of  "military  secrets".  Wigmore  cites  United  States  v.  Burr  for 
"recognition  of  privilege"  for  correspondence  which  "might  have  in- 
volved international  relations  with  Spain  and  France."427  At  an 

*22  Halpern  v.  United  States,  258  F.2d  36,  44   (2d  Cir.  19S8). 

423  ibid. 

424  See  Coke's  comment  on  the  "state  secret"  defense,  note  385  supra. 

425  258  F.2d  at  44.  The  court  stated  that  a  trial  in  camera  should  be  had  if  it 
"can  be  held  without  running  any  serious  risk  of  divulgence  of  military  5  crets,"  id. 
at  435,  but  it  would  appear  that  the  court  regarded  the  risk  as  negligible  Cf.  note 
426  infra. 

420  "It  should  not  be  difficult  to  obtain  a  court  reporter  and  other  essential 
court  personnel  with  the  necessary  security  clearance.  If  necessary,  the  stenographers 
who  arc  now  writing  letters  concerning  this  invention  [and  often  handling  and  filing 
the  "secrets"]  for  the  Department  of  the  Navy  can  be  utilized  to  record  the  testi- 
mony." 258  F.2d  at  43. 

427  s  Wigmore  §  2378,  at  785  n.6  (3d  cd.  1940),  citing  United  States  v.  Burr,  25 
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early  stage  of  the  proceeding  Chief  Justice  Marshall,  referring  to  an 
answer  to  General  Wilkinson's  letter,  said 

the  propriety  of  requiring  the  answer  to  this  letter  is  more  question- 
able. It  is  alleged  that  it  most  probably  communicates  orders  showing 
the  situation  of  this  country  with  Spain.  ...  If  it  contain  matter  not 
essential  to  the  defence,  and  the  disclosure  be  unpleasant  to  the  execu- 
tive, it  certainly  ought  not  to  be  disclosed.  This  is  a  point  which  will 
appear  on  the  return.428 

No  further  mention  of  this  letter  is  made,  and  from  the  government 
attorney's  later  statement  to  the  court  that  "when  we  receive  General 
Wilkinson's  letter,  the  return  will  be  complete,"  it  may  be  inferred 
that  this  answer  was  not  withheld.429 

A  recent  case,  Dayton  v.  Dulles,  did  however  declare  that  with- 
holding was  permissible  where 

disclosure  would  adversely  affect  our  internal  security  or  the  conduct 
of  our  foreign  affairs.  The  cases  and  common  sense  hold  that  the 
courts  cannot  compel  the  Secretary  to  disclose  information  garnered 
by  him  in  confidence  in  this  area.430 

Plaintiff  sought  a  passport  to  India  in  order  to  accept  a  position 
as  research  physicist  at  the  University  of  Bombay.  The  Secretary 
of  State  denied  the  passport  on  the  basis  of  confidential  information 
that  plaintiff  had  been  a  member  of  the  Rosenberg  ring  and  was 
going  abroad  to  advance  the  Communist  cause.  He  stated  in  the 
course  of  the  trial  that  it  would  be  detrimental  to  internal  security431 
and  to  our  foreign  relations  to  disclose  the  source  of  his  informa- 
tion. In  affirming  the  denial,  Judge  Prettyman  relied  on  Chicago  & 
Southern  Air  Lines,  Inc.  v.  Waterman  S.  S.  Corp.*32  which  held  that 
an  order  of  the  President  approving  an  order  of  the  Civil  Aero- 
nautics Board  which  denied  an  overseas  route  was  unreviewable.  He 
quoted  a- statement  by  Mr.  Justice  Jackson  that: 

The  President,  both  as  Commander-in-Chief  and  as  the  Nation's 
organ  for  foreign  affairs,  has  available  intelligence  services  whose 
reports  arc  not  and  ought  not  to  be  published  to  the  world.  It  would 

Fed.  Cas.  30  (No.  14692d)  (C.C.D.  Va.  1807).  But  note  that  Wigmore  concedes  the 
necessity  for  secrecy  only  "for  acts  of  pending  international  negotiations  or  military 
precautions  against  foreign  .ncmics,"  and  even  here  he  insists  that  courts  should 
determine  whether  secrecy  is  necessary.  8  Wigmore  789,  799. 

428  25  Fed.  Cas.  at  37.  (Emphasis  added.) 

429  See  note  333  supra.  Marshall's  subsequent  opinion  was  confined  to  General 
Wilkinson's  letter.  25  Fed.  Cas.  at  190-93. 

For  a  turn-over  of  "confidential  information"  by  Washington,  even  with  respect 
to  pending  negotiations,  see  text  accompanying  notes  240-47  supra. 

13°  254  F.2d  71,  77  (D.C.  Cir.),  rev'd,  357  U.S.  144  (195S),  on  the  ground  that 
the  action  was  not  authorized  cither  by  Congress  or  the  President. 

«1  254  F.2d  at  72-74. 

4*2  333  U.S.  103,   111   (1948). 
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be  intolerable  that  the  courts,  without  the  relevant  information, 
should  review  and  perhaps  nullify  actions  of  the  Executive  taken  on 
information  properly  held  secret.'433 

Presumably  this  pronouncement  would  not  shield  such  informa- 
tion in  a  criminal  case  under  United  Stales  v.  Jcticks,*'li  and  United 
States  v.  Reynolds.*™  liven  in  a  civil  case  the  President's  role  as 
Commander-in-Chief  does  not  under  the  Reynolds  case  afford 
"military  secrets"  an  absolute  shield  from  disclosure.'''1"  It  is  difficult 
to  conceive  of  any  matter  touching  foreign  relations  which  today 
requires  greater  secrecy  than  the  Polaris  missile  or  nuclear  arma- 
ment programs,  the  secrecy  of  which  is  being  preserved  even  at  the 
cost  of  impaired  "foreign  relations"  with  General  De  Gaulle.437 
Yet  even  as  to  these  a  court  must  be  satisfied  that  disclosure  will 
threaten  the  national  security. 

2.    Informers 

The  "informer's  privilege"  is  in  reality  the  government's  privi- 
lege to  withhold  the  identity  of  informers  in  order  to  encourage 
them  to  communicate  information  of  law  violations  to  enforcement 
officers.  But  it  is  not  an  immutable  privilege:  "Where  the  disclosure 
of  an  informer's  identity,  or  of  the  contents  of  his  communication, 
is  relevant  and  helpful  to  the  defense  of  an  accused,  or  is  essential 
to  a  fair  determination  of  a  cause,  the  privilege  must  give  way."438 


«™  Quoted  254  F.2d  at  75. 

434  353  U.S.  657  (1957). 

435  Sec  note  419  supra. 
430  Sec  note  412  supra. 

In  Republic  of  China  v.  National  Union  Fire  Ins.  Co.,  142  F.  Supp.  551  (D.  Md. 
1956),  the  government  refused  to  "supply  any  memoranda  of  certain  conversations 
between  the  American  and  British  representatives"  because  it  "would  be  prejudicial 
to  the  foreign  relations."  Id.  at  553.  The  court  said:  "Here,  as  in  the  Reynolds  case, 
the  necessity  for  disclosure  of  the  information  requested  is  dubious  and  the  reason 
for  sustaining  the  claim  of  privilege  is  clear."  Id.  at  557. 

437  The  effect  of  Dayton  v.  Dulles  needs  to  be  considered  further  in  light  of 
Greene  v.  McElroy,  360  U.S.  474  (1959),  which  is  hereafter  discussed. 

Mr.  Justice  Jackson,  upon  whose  opinion  in  the  Waterman  case  Judge  Prettyman 
strongly  relies,  said  in  a  later  case  in  which  the  government  claimed  that  "security" 
required  the  withholding  of  "confidential  information,"  that  "security  is  like  liberty 
in  that  many  are  the  crimes  committed  in  its  name."  United  States  ex  rel.  Knauff  v. 
Shaughnessy,  338  U.S.  537,  551  (1950)  (dissenting;  Black  and  Frankfurter  JJ.,  con- 
curred.) 

Whatever  the  impact  of  Waterman  on  "evidentiary  privilege,"  a  statute  re- 
quiring disclosure  to  Congress  would  stand  on  a  different  footing.  Mr.  Justice  Jackson 
himself  regarded  Waterman  as  an  example  of  "wide  definition  of  presidential  powers 
under  statutory  authorization";  the  earlier  Curtiss-W right,  he  said,  did  not  intimate 
that  the  President  "might  act  contrary  to  an  Act  of  Congress."  Youngstown  Sheet  & 
Tube  Co.  v.  Sawyer,  343  U.S.  579,  635-36  n.2   (1952)    (concurring  opinion). 

438  Roviaro  v.  United  States,  353  U.S.  53,  60-61  (1957).  Earlier  it  had  been 
held  that  the  informer's  privilege  must. give  way:  "If  what  is  asked  is  useful  evidence 
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The  argument  that  disclosure  will  "dry  up  sources"  of  information 
has  been  subjected  to  trenchant  criticism,'1'19  and  in  clinging  to  the 
remnants  of  the  "informer's  privilege"  we  need  to  bear  in  mind 
Mr.  Justice  Jackson's  observation: 

The  pica  that  evidence  of  guilt  [for  exclusion  of  immigrants]  must 
be  secret  is  abhorrent  to  free  men,  because  it  provides  a  cloak  for  the 
malevolent,  the  misinformed,  the  meddlesome,  and  the  corrupt 
to  play  the  role  of  informer  undetected  and  uncorrected.440 

Even  FBI  informers  have  from  time  to  time  proven  unreliable ;441 
and  government  reliance  on  "confidential  information"  as  a  basis 
for  administrative  action  has  recently  been  badly  shaken  by  Greene 
v.  McElroy.**2  Since  Greene,  liberalizing  influence  has  been  making 
itself  felt.  So,  in  a  recent  case  involving  a  claim  of  anonymity  for 
employees  who  complained  to  the  government  of  their  employers, 
the  court  said  that  the  purpose  of  the  informer's  privilege  is  "to 
make  retaliation  impossible,"  but  that  the  rule  is  not  automatic  and 
even  the  desire  for  protection  may  be  outweighed  by  the  need  for  in- 
formation in  a  given  case.443  A  further  step  was  taken  in  Gonzalez 
v.  Freeman: 


to  vindicate  the  innocence  of  the  accused  or  lessen  the  risk  of  false  testimony  or  is 
essential  to  the  proper  disposition  of  the  case,  disclosure  will  be  compelled."  Wilson 
v.  United  States,  59  F.2d  390,  392  (3d  Cir.  1932).  Roviaro  adds  that:  "The  problem 
is  one  that  calls  for  balancing  the  public  interest  in  protecting  the  flow  of  information 
against  the  individual's  right  to  prepare  his  defense.  Whether  a  proper  balance  ren- 
ders nondisclosure  erroneous  must  depend  on  the  particular  circumstances  of  each 
case,  taking  into  consideration  the  crime  charged,  the  possible  defenses,  the  possible 
significance  of  the  informer's  testimony,  and  other  relevant  factors."  353  U.S.  at  62. 

43»  McKay  151-52. 

4*°  United  States  ex  rel.  Knauff  v.  Shaughncssy,  338  U.S.  S37,  SSI  (19S0)  (dis- 
senting; Black  and  Frankfurter,  J  J.,  concurred).  Again,  in  United  States  v.  Nugent, 
346  VS.  1,  13  (19S3),  Justices  Douglas  and  Black,  dissenting,  said  that  "the  use  of 
statements  by  informers  who  need  not  confront  the  person  under  investigation  or 
accusation  has  such  an  infamous  history  that  it  should  be  rooted  out  from  our 
procedure." 

441  Mr.  Justice  Frankfurter  alluded  in  his  memorandum  in  Mcsarosh  v.  United 
States,  352  U.S.  808,  811  (1956),  to  a  "statement  by  the  Government  that  it  'now 
has  serious  reason  to  doubt'  testimony  given  in  other  proceedings  by  Mazzci,  one  of 
its  specialists  on  Communist  activities.  .  .  ."  And  he  stated  in  Jay  v.  Boyd,  351  U.S. 
345,  373  (1956)  (dissenting  opinion),  that  "we  can  take  judicial  notice  of  the  fact 
that  in  conspicuous  instances,  not  negligible  in  number,  such  'confidential  information' 
has  turned  out  to  be  either  baseless  or  false.  There  is  no  reason  to  believe  that  only 
these  conspicuous  instances  illustrate  the  hazards  inherent  in  taking  action  affecting 
the  lives  of  fellow  men  on  the  basis  of  such  information.  The  probabilities  arc  to 
the  contrary."  Professor  McKay  has  furnished  citations  for  still  other  "indications 
of  unreliability  on  the  part  of  an  appreciable  number  of  regularly  employed  informants 
who  were  apparently  regarded  by  the  FBI  as  'sources  known  to  be  reliable.' "  McKay 
152.  CI.  Bartit  84-90. 

4,2  360  U.S.  474  (1959),  discussed  infra  text  accompanying  notes  456-69. 
^•443  Wirtz  v.  Continental  Fin.  &  Loan  Co.,  326  F.2d  561,  563-64  (5th  Cir.  1964). 
Sec  also  Wirtz  v.  Hooper-Holmes  Bureau,  Inc.,  327  F.2d  939  (5th  Cir.  1964). 
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Where  no  significant  security  interests  would  be  jeopardized  by 
disclosure  of  sources  of  adverse  information,  it  is  difficult  to  justify 
withholding  sources  of  whatever  information  is  relied  upon  for  ad- 
ministrative  decision.444 

3.    Confidential  Information 

i 

Confidential  information  may  be  categorized  roughly  as  that 
procured  by  governmental  investigation  and  that  turned  over  on 
a  statutory  guarantee  of  confidential  treatment. 

(a)  Investigation  Reports.  No  investigation  reports  have  been 
more  tenderly  regarded  than  those  of  the  FBI.  Yet  even  FBI  re- 
ports have  been  denied  judicial  shelter,445  and  Ex  parte  Sackett 
furnishes  the  best  of  reasons.  Sackett  involved  a  private  suit  for 
damages  under  the  Sherman  Act  in  which  it  was  discovered  that 
the  defendant  had  destroyed  certain  papers  which  had  been  copied 
by  the  FBI.  The  FBI  declined  to  bring  forth  the  papers  on  the 
ground  that  "it  was  against  public  policy  to  produce  such  docu- 
ments because  they  were  part  of  the  confidential  and  official  files."440 
The  mere  transfer  of  ordinary  papers  to  the  FBI,  in  other  words, 
sanctifies  them  and  puts  them  beyond  the  reach  of  profane  hands.447 
Disclosure  has  been  ordered  of  an  investigation  report  by  the  Alien 
Property  branch  of  the  Department  of  Justice,448  of  a  naval  investi- 
gation of  a  collision,440  of  an  Air  Force  Inspector  General's  report 
of  a  collision,450  and  of  confidential  appraisal  reports.451  At  the 


444  334  F.2d  570,  580  n.21   (D.C.  Cir.  1964). 

\«B  Zimmerman   v.  I'oindcxlcr,   74   F.  Supp.   933    (D.   Hawaii   1947).   Here   the 

Army  was  ready  to  turn  over  the  Ales  hearing  on  Hie  plaintiff's  imprisonment  but 

the  Department   of   Justice   objected    to   inclusion    of  FBI   reports.   Sec    also    United 

NStatcs  v.  Cotton  Valley  Operators  Comm.,  9  F.R.D.  719   (W.U,  La.  1949),  afj'd  by 

equally  divided  Court,  339  U.S.  940  (1950). 

vHO  74  p.2d  922  (9th  Cir.  1935).  The  refusal  to  turn  over  was  sustained  by 
virtue  of  a  regulation  promulgated  under  the  "housekeeping"  statute,  Rev.  Stat.  §  161 
(1875),  as  amended,  5  U.S.C.  §  22  (1958),  a  result  that  Congress  has  since  made 
impossible.  Sec  text  accompanying  note  4S9  infra. 

447  Cf.  text  accompanying  note  497  infra.  With  good  reason  docs  Professor  Har- 
din say  that  "it  is  appalling  for  persons  in  public  service  to  permit  bureaucratic 
routine  and  a  petty  proprietary  attitude  toward  'confidential'  files  to  outweigh 
elementary  considerations  of  justice."  Hardin  901. 

v448  Royal  Exchange  Assur.  v.  McGrath,  13  F.R.D.  150  (S.D.N.Y.  1952). 

44»  Bank  Line,  Ltd.  v.  United  States,  76  F.  Supp.  801  (S.D.N.Y.  1948). 

460  Eastern  Air  Lines,  Inc.  v.  United  States,  110  F.  Supp.  491   (D.  Del.  1952). 

4»i  United  States  v.  Certain  Parcels  of  Land,  15  F.R.D.  224  (S.D.  Cal.  1954). 
In  short:  "Investigatory  or  factual  reports  not  containing  state  or  military  secrets 
.  .  .  have  not  ordinarily,  without  more,  supported  claims  of  privilege."  Boeing 
Airplane  Co.  v.  Coggcshall,  280  F.2d  654,  660-61   (D.C.  Cir.  1960). 

A  case  which  looks  the  other  way  is  Machin  v.  Zuckcrt,  316  F.2d  336  (D.C. 
Cir.  1963),  a  suit  by  a  member  of  an  Air  Force  bomber  crew  against  a  propeller 
manufacturer  for  injuries  suffered  in  a  crash.  Plaintiff  sought  to  obtain  the  Air 
Force  investigation  report  which  was  countered  by  the  offer  of  the  list  of  witnesses 
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highest  judicial  level,  the  /rucks  case  held  (hat  written  reports  of 
Kill  operatives  made  prior  to  trial  must  be  produced  if  lln-y  lesli- 
fy.4ftJ  All  (his  llowcd  from  the  fact  that  Congress  consented  lo  .suit 
and  provided  for  discovery  procedures  or  brought  a  criminal  action. 

Since  no  provision  comparable  to  the  federal  discovery  rules 
in  the  courts  obtains  in  the  administrative  domain,4™  the  agencies 
have  led  a  sheltered  life.  Inroads  on  this  seclusion  have  been  made 
under  the  Jcncks  doctrine.4"  And  a  series  of  confidential  informa- 
tion denials  in  passport  cases,  discharges  from  public  employment, 
exclusion  of  resident  aliens  from  readmission,  and  the  like,455  has 
been  seriously  jeopardized  by  Greene  v.  McElroy.*™  That  case  strik- 
ingly illustrates  the  grave  hurt  that  can  flow  from  resort  to  execu- 
tive privilege.  Greene  was  vice-president  of  an  engineering  firm  which 
had  a  government  contract  that  was  the  source  of  almost  all  of  its 


and  a  summary  of  the  report.  The  Air  Force  refusal  of  the  report  was  based  on  the 
alleged  need  for  confidential  treatment  in  order  to  encourage  cooperation  by  wit- 
nesses. The  court  ordered  disclosure  of  the  "factual  findings  of  the  Air  Force 
mechanics  who  examined  the  wreckage"  and  said  that  more  was  not  required.  The 
Air  Force  urged  that  "the  investigators  encourage  frank  and  full  cooperation  by 
means  of  promises  that  witnesses'  testimony  .  .  .  will  not  be  revealed  to  persons 
outside  the  Air  Force  ....  Technical  representatives  of  the  aviation  industry  con- 
currently assisting  in  aircraft  investigations  could  not  be  expected  to  find  their 
company  at  fault  if  their  reports  could  be  used  in  actions  against  their  companies." 
Id.  at  339.  But  "technical  representatives"  arc  unlikely  to  testify  against  their  com- 
pany in  any  event  because  their  testimony  might  also  impel  the  government  to  cancel 
massive  contracts  or  drastically  revise  them  or  invoke  still  other  sanctions.  The 
excuse  for  such  concealment  is  therefore  hollow.  Nevertheless,  the  court  agreed  that 
"when  disclosure  of  investigative  reports  obtained  in  large  part  through  promises  of 
confidentiality  would  hamper  the  efficient  operation  of  an  important  Government 
program  .  .  .  the  reports  should  be  considered  privileged,"  especially  when  the  govern- 
ment is  not  a  party  and  has  been  so  "cooperative."  Ibid.  Thus  the  court  accepted  a 
bare  assertion  that  disclosure  would  "hamper"  efficient  operation. 

Why  should  such  confidential  communications  stand  on  higher  ground  than 
those  made  by  "informers"?  An  informer  also  must  be  "encouraged"  to  inform.  The 
argument  that  disclosure  of  an  informant's  identity  will  dry  up  sources  of  information 
has  been  sharply  criUcizcd,  McKay;  and  the  Supreme  Court  held  in  a  criminal  case 
that  the  contents  of  his  communication  should  be  made  available  in  the  interests 
\of  justice.  Roviaro  v.  United  States,  353  U.S.  S3  (1957).  Given  a  civil  case  where 
the  investigative  report,  including  its  confidential  elements,  is  truly  material,  the 
interests  of  justice  should  equally  override  preservation  of  the  confidence.  Sec  note 
514  infra.  As  was  stated  in  Boeing  Airplane  Co.  v.  Coggeshall,  280  F.2d  654,  662  (D.C. 
Cir.  1960),  "the  fundamental  policy  df  free  societies  [is]  that  justice  is  usually 
promoted  by  disclosure  rather  than  secrecy."  See  also  note  459  infra.  Departure  from 
this  policy  should  call  for  something  more  substantial  than  slender  grounds  on  which 
the  government  repeatedly  opposes  disclosure.  Compare  notes  399  and  400  supra. 
See  also  Hardin  881,  884,  887 

•*-~'2  Jcncks  v.  United  States,  353  U.S.  657  (1957). 

4G3  Bcrger  Discovery.  Cf.  Communist  Party  v.  Subversive  Activities  Control  Bd., 
x  254  F.2d  314,  327  (D.C.  Cir.  1958). 

««  NLRB  v.  Adhesive  Prods.  Corp.,  258  F.2d  403,  408   (2d  Cir.   195S) ;   Com- 
munist Party  v.  Subversive  Activities  Control  Bd.,  254  F.2d  314,  330  (D.C.  Cir.  1958). 

455  Sec  Carrow  167. 
*  «8  36O  U.S.  474  (1959). 
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business.  The  government  revoked  his  security  clearance  on  (lie 
basis  of  undisclosed  confidenlial  in  formal  ion457  and  the  firm  was  com- 
•pellcd  to  discharge  him  or  lose  the  contract.  (Irerne,  who  had  re- 
ceived a  salary  of  $18,000  a  year,  was  reduced  to  taking  a  job  at 
$4,000,  the  only  one  he  could  find,  for  the  denial  of  security  clear- 
ance barred  him  from  employment  in  numerous  plants  all  over 
the  United  States.  Millions  of  people  are  employed  under  defense 
contracts  and  the  impact  of  such  denials  strikes  deeply  into  their 
economic  security.  Speaking  for  the  Court,  Chief  Justice  Warren 
stated : 

Certain  principles  have  remained  relatively  immutable  in  our  juris- 
prudence. One  of  these  is  that  where  governmental  action  seriously 
injures  an  individual,  and  the  reasonableness  of  the  action  depends  on 
fact  findings,  the  evidence  used  to  prove  the  Government's  case 
must  be  disclosed  to  the  individual  so  that  he  has  an  opportunity  to 
show  that  it  is  untrue.  .  .  .  We  have  formalized  these  protections  in 
the  requirements  of  confrontation  and  cross-examination.  They  have 
ancient  roots.  .  .  .  This  Court  has  been  zealous  to  protect  these  rights 
from  erosion.  It  has  spoken  out  not  only  in  criminal  cases,  .  .  .  but  also 
in  all  types  of  cases  where  administrative  and  regulatory  actions  were 
under  scrutiny.'"'8 

This  pronouncement  turns  on  constitutional  considerations.  Let  us 
now  consider  Greene  in  terms  of  evidentiary  privilege. 

Of  privilege  in  general  Professor  Morgan  has  said: 

So  serious  an  interference  with  a  rational  inquiry  can  be  justified  only 
by  accompanying  social  benefits  of  high  worth.  ...  If  a  privilege  to 
suppress  the  truth  is  to  be  recognized  at  all,  its  limits  should  be  sharply 
determined  so  as  to  coincide  with  the  limits  of  benefits  it  creates.'450 


<r,T  Green  had  been  Riven  three  security  clearances  since  World  War  II,  id.  at 
476;  he  testified  under  oath  and  produced  a  number  of  witnesses  who  testified  as  to 
his  good  character;  no  evidence  to  the  contrary  was  introduced.  Id.  at  478-79. 

458  Id.  at  496-97.  Black,  Douglas,  Brennan  and  Stewart,  JJ.,  concurred  with  the 
Chief  Justice  who  recognized  that  there  was  no  need  to  reach  the  constitutional  issue. 
Frankfurter,  Harlan  and  Whitakcr,  JJ.,  concurred  on  the  ground  there  was  no  show- 
ing that  either  CongTess  or  the  President  had  authorized  the  procedure.  Mr.  Justice 
Clark  dissented,  saying  "one  does  not  have  a  constitutional  right  to  have  access  to 
the  Government's  military  secrets."  Id.  at  511.  And  he  concluded:  "While  the  Court 
disclaims  deciding  this  constitutional  question,  no  one  reading  the  opinion  will  doubt 
that  the  explicit  language  of  its  broad  sweep  speaks  in  prophecy."  Id.  at  524.  But 
Cafeteria  Workers  v.  McElroy,  367  U.S.  886  (1961),  may  mark  a  regression 
(Brennan,  J.,  Warren,  C.J.,  Black  and  Douglas,  JJ.,  dissenting),  justly  criticized 
by  Bickcl  72-74.  See  also  Willner  v.  Committee  on  Character  &  Fitness,  373  U.S. 
96  (1963). 

400  Foreword  to  ALI  Model  Code  of  Evidence  5  (1942).  In  United  States 
v.  Bryan,  339  U.S.  323,  331  (1950),  quoUng  from  8  Wicmore  §  2192,  at  64,  the 
Court  said:  "We  start  with  the  primary  assumption  that  there  is  a  general  duty  to 
give  what  testimony  one  is  capable  of  giving,  and  that  any  exemptions  which  may 
exist  are  distinctly  exceptional,  being  so  many  derogations  from  a  positive  rule." 
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The  benefits  of  keeping  investigative  reports  secret  were  summar- 
ized by  Attorney  General  Jackson  in  justifying  a  withholding  from 
Congress:  (1)  informers  would  not  reveal  if  their  confidence  was 
not  preserved;  (2)  disclosure  might  injure  innocent  individuals  be- 
cause the  "reports  included  leads  and  suspicions,  and  sometimes  the 
statements  of  malicious  or  misinformed  people";  (3)  disclosure 
might  prejudice  law  enforcement  or  at  times  (4)  national  defense.400 
Similar  explanations  have  been  offered  for  withholding  of  confiden- 
tial information  and  the  identity  of  informers  from  those  discharged 
from  federal  employ  in  the  loyalty  and  security  cases.401 

The  argument  that  informers  will  not  talk  if  their  confidence 
is  not  preserved  received  a  body  blow  from  Professor  McKay's 
incisive  analysis.462  The  objection  does  not  go  to  the  employment 
of  informers  but  to  using  their  secret  charges  as  an  instrument 
of  administrative  oppression.  No  one  insists  that  the  government 
shall  reveal  either  their  identity  or  their  confidence  until  their  secret 
charges  are  made  the  basis  of  an  unfair  procedure  to  blast  the  rights 
of  others.403  It  is  a  reversal  of  values  to  be  more  solicitous  of  the 
faceless  informer  than  of  the  victim  who  is  crushed  by  his  secret 
charges.404  When  Attorney  General  Jackson  donned  judicial  robes 
he  expressed  abhorrence  of  secret  evidence  employed  to  exclude  the 
alien  wife  of  a  citizen.  And  he  went  on  to  say  that  "the  menace  to 
the  security  of  this  country,  be  it  great  as  it  may,  from  this  girl's  ad- 
mission is  as  nothing  compared  to  the  menace  to  free  institutions  in- 
herent in  procedures  of  this  pattern."405  Such  procedures  are  reminis- 
cent of  the  days  when  Venice  lived  in  terror  of  anonymous  accusa- 
tions dropped  into  the  Lion's  Mouth.400  Happily  the  Supreme  Court 
has  progressively  cut  into  the  privilege  claimed  for  informers  and 
confidential  reports:  the  Roviaro  case  declared  that  the  preservation 

400  40  Ops.  Att'y  Gen.  45  (1941)..  This  was  in  response  to  a  request  for  FBI 
reports  by  the  House  Naval  Affairs  Committee.  How  much  weight  can  be  assigned 
to  such  pronouncements  when  we  learn  from  Senator  McCarran  that:  "For  years  as 
chairman  of  the  Judiciary  Committee,  I  had  the  FBI  files  handed  to  me  .  .  .  ." 
99  Cong.  Rec.  2156  (March  20,  1953). 

4(51  McKay  14S-49. 

402  Id.  at  146-60. 

403  "If  the  aim  is  to  protect  the  underground  of  informers,  the  FBI  report  need 
not  be  used.  If  it  is  used,  then  fairness  requires  that  the  names  of  the  accusers  be 
disclosed."  United  States  v.  Nugent,  346  U.S.,  1,  14  (1953).  (Douglas  and  Black,  JJ., 
dissenting.) 

404  McKay  150. 

4(15  United  States  ex  rel.  Knauff  v.  Shaughncssy,  338  U.S.  537,  551  (1950)  (dis- 
senting opinion).  This  change  of  attitude,  which  accompanied  the  shift  from  partisan 
advocate  to  impartial  arbiter,  underscores   the  value  of  such  impartial  arbitrament. 

400  Our  soil  was  not  thought  favorable  for  a  transplantation  of  that  practice. 
In  1802,  Congressman  Nicholson  referred  to  "Venice,  where  the  vilest  wretch  was 
encouraged  as  a  secret  informer,  and  the  lion's  mouth  was  ever  gaping  for  accusation." 
11  Annals  of  Cong.  824  (1802). 
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of  the  informer's  identity  must  give  way  if  that  is  "essential  .  .  . 
to  a  fair  determination  of  a  cause";407  and  that  pronouncement  is 
strengthened  by  the  constitutional  implications  of  the  Jcncks 
case409  and  of  Greene  v.  McElroy.*™ 

What  of  the  innocent  individual  who  may  be  injured  by  disclo- 
sure in  a  proceeding  against  another  of  a  confidential  report  based 
on  unsifted  charges?  In  private  litigation  the  court  may  be  asked 
to  screen  that  which  is  irrelevant  to  the  case,  and  to  permit  only 
what  is  relevant  to  be  disclosed.470  If  that  is  unfeasible,  the  need 
to  safeguard  an  "innocent"  man  from  aspersions  contained  in  a  con- 
fidential report  must  give  way  to  the  right  of  another  innocent  to 
protect  himself  against  secret  charges  that  may  deprive  him  of  his 
livelihood471  or  stigmatize  him  for  life.472 

When  it  is  a  Senator  McCarthy  who  would  broadcast  unjust 
aspersions  to  the  world,  protection  of  an  innocent  man  is  not  so 
easy.  Yet  Congress  can  and  should  deal  with  its  irresponsible 
headline  hunters.  To  resort  to  unlimited  withholding  of  all  con- 
fidential reports  in  order  to  avoid  occasional  irresponsibility  is  to 
embrace  a  cure  that  is  worse;  than  the  disease.  In  any  event,  protec- 
tion of  a  citizen  against  congressional  excesses  was  not  left  to  the 
executive  branch,  but  to  the!  courts.473  The  argument  that  disclosure 
to  Congress  may  prejudice  law  enforcement  may  partially  be  met 
by  submission  of  investigative  reports  for  confidential  treatment 
by  Congress.  For  years  FBI  reports  were  delivered  to  Senator  Mc- 
Carran  and  so  treated.474  If  Congress  concludes  that  the  public  in- 
terest will  be  better  served  by  publicity  than  by  enforcement  pro- 
ceedings, that  choice  cannot  be  barred  to  the  branch  that  wrote  the 
law  which  the  executive  branch  would  enforce.  There  remains  the 
alleged  prejudice  to  the  "national  defense."  The  old  black  magic 
of  those  words  has  been  drained  of  its  potency  now  that  it  is  clear 
that  not  even  "military  secrets"  enjoy  absolute  privilege  in  a  pri- 
vate litigation.475 

(b)  Statutory  Assurances  of  Confidential  Treatment.  To  en- 
courage disclosure  of  private  data  for  administrative  purposes,476 


467  See  text  accompanying  note  438  supra. 

468  Jencks  v.  United  States,  353  U.S.  657  (1957). 
4(50  360  U.S.  474  (1959). 

470  Cf.  note  337  supra. 

471  Greene  v.  McElroy,  360  U.S.  474  (1959). 

472  Bailey  v.  Richardson,  182  F.2d  46  (D.C.  Cir.  1950). 

473  Sec  text  accompanying  notes  272-74  supra  and  text  accompanying  notes  5S2-84 
infra. 

474  See  note  460  supra. 

475  Sec  text  accompanying  note  412  supra. 
470  8  Wicmore  §  2377,  at  761  (3d  ed.  1940). 
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certain  statutes  provide  for  confidential  treatment  as,  for  example, 
for  income  tax  returns,  trade  secrets,  and  patent  applications.477 
These  are  often  not  air-tight  assurances;  the  income  tax  statute  pro- 
vides for  inspection  upon  the  order  of  the  President  under  regulations 
of  the  Secretary  of  the  Treasury;  the  Patent  Act  makes  patent  appli- 
cations available  in  "such  special  circumstances  as  may  be  deter- 
mined by  the  Commissioner"  of  Patents.  There  might  be  no  occasion 
to  examine  such  statutes  in  the  frame  of  disclosure  to  Congress,  for 
it  can  expressly  provide  for  inspection  by  its  committees,  as  it  has 
in  the  case  of  income  tax  returns,478  but  for  an  incident  involving  a 
comparable  statute  upon  which  President  Theodore  Roosevelt  relied 
in  withholding  information  from  Congress — the  Act  of  1903,  which, 
created  a  Commissioner  of  Corporations  who  was  "required  to  re- 
port to  the  President,  who  is  responsible  for  making  public  so  much 
of  the  information  collected  for  him  as  he  (the  President)  sees  fit."473 
It  strains  the  legislative  intention  to  attribute  to  Congress  a  design 
to  permit  withholding  from  itself  because  it  authorized  withholding 
from  the  "public."480 

A  number  of  courts  have  held  that  statutes  restricting  the  use 
of  confidential  information  do  not  deprive  the  courts  of  access  for 
purposes  of  administering  justice.481  And  as  one  said  on  the  issue  of 
"secrecy,"  "we  are  confident  that  it  will  as  wholeheartedly  be  re- 
spected and  as  sedulously  preserved  by  the  juvenile  court  as  it  will 
be  by  the  officers  of  the  welfare  department."482  Here,  as  in  the  case 
of  "informers"  who  likewise  rely  on  nondisclosure  of  their  identity, 
there  is  need  for  "balancing  the  public  interest  in  protecting  the  flow 


477  iNT.  Rev.  Code  of  1954  §  6103,  as  amended,  78  Stat.  844  (1964);  38  Stat. 
717  (1914),  IS  U.S.C.  §  46(0  (1958)  (trade  secrets) ;  35  U.S.C.  §  122  (1958)  (patent 
applications). 

478  iNT.  rev.  Code  of  1954  §  6103(d). 

479  Att'y  Gen.  Memo.  49.  See  also  [id.  at  17-18;  32  Stat.  828  (1903). 

480  Earlier  I  thought  that  Senator  Clark's  remark  to  Roosevelt,  "  'if  the  papers 
were  of  such  a  nature  that  they  should  not  be  made  public  the  committee  was  ready 
to  endorse  [his]  views,'"  Att'y  Gen.  Memo.  17,  could  be  regarded  as  a  Senatorial 
construction  of  the  statute  as  authorising  a  withholding  from  the  Congress.  But 
upon  further  study  I  concluded  that  this  was  one  of  many  expressions  of  comity 
rather  than  a  statutory  interpretation.     | 

The  office  of  Defense  Mobilization  makes  available  to  congressional  committees 
"confidential  information  which  it  obtains  for  purposes  of  approving  rapid  amorlLca- 
iion  of  emergency  facilities."  Kramer  &  Marcusc  657. 

481  Boeing  Airplane  Co.  v.  Coggeshall,  280  F.2d  654,  662  (D.C.  Cir.  1960)  ("The 
secrecy  imposed  by  statute  on  these  documents  does  not  provide  immunity  from  sub- 
poena duces  tecum");  Bell  v.  Bankers  Life  &  Cas.  Co.,  327  111.  App.  321,  64  N.E.2d 
204  (1945).  Cf.  Blair  v.  OcsUrlcin  Mach.  Co.,  275  U.S.  220,  227  (1927);  Maryland 
Cas.  Co.  v.  Clintwood  Bank,  Inc.,  155  Va.  181,  193,  154  S.E.  492,  496  (1930) ;  State 
v.  Church,  35  Wash.  2d  170,  175,  211  P.2d  701  703-04  (1949)  (even  though  use  in  a 
criminal  prosecution  would  make  the  information  public) ;  State  ex  rel.  Haugland  v. 
Smythc,  25  Wash.  2d  161,  168-69,  169  P.2d  706,  710  (1946). 

482  id.  at  169,  169  P.2d  at  710-11.  See  text  accompanying  notes  417-18  supra. 
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of  information  against  the  individual's  right  to  prepare  his  dr.- 
fense."4"''1  Statutory  assurances  which  cannot  bar  the  courts  lest 
they  impede  the  administration  of  justice,  and  whieh  were  designed 
by  the  legislature  merely  to  safeguard  against  prying  by  members 
of  the  public,  need  not  be  construed  to  deny  access  to  the  legisla- 
ture. And  there  is  no  more  necessity  to  read  into  statutes  which  ex- 
pressly bar  production  in  the  courts484  a  congressional  intention  to 
bar  its  own  access. 

In  leaving  the  recognized  categories  of  evidentiary  privilege,  it 
bears  emphasis  that 

The  testimonial  privileges  ...  of  the  common  law  have  seen  a  con- 
tinuing shrinkage.  .  .  .  Instead  of  erecting  barriers  to  what  may  he 
relevant  material,  the  trend  of  the  law  is  to  regard  the  ascertainment 
of  truth  its  highest  duty  and  often  overriding  concern.485 

Great  as  is  the  interest  of  the  state  in  doing  justice  to  the  individual, 
there  is  an  even  greater  interest  in  the  maintenance  of  an  executive 
branch  that  is  free  from  corruption  and  waste,  that  complies  with 
requirements  of  law,  and  that  functions  efficiently  to  meet  the  ever- 
changing  complexities  of  our  times,  for  on  this  depends  the  welfare 
and  security  of  the  nation.480  And  no  surer  instrument  for  securing 
those  objectives  has  yet  been  devised  than  legislative  investigation.487 

4.    The  "Housekeeping"  Privilege 

Insofar  as  the  "housekeeping"  privilege  rested  on  the  so-called 
"housekeeping"  statute  which  authorized  department  heads  to  make 
regulations  for  the  custody  and  use  of  departmental  papers  and 
records,488  it  has  been  decently  interred  by  a  1958  amendment  which 
states  that  said  statute  "does  not  authorize  withholding  information 
from  the  public."489 

It  stands  no  better  in  terms  of  "evidentiary  privilege,"  for 
Judge  Maris  had  earlier  declared  for  the  Third  Circuit  that  the  Air 
Force  was  not  "entitled  to  the  absolute  'housekeeping'  privilege 

483  See  note  438  supra. 

484  For  illustrations,  see  8  Wicmore  §  2377,  at  783. 

485  Henrik  v.  Tcegardcn,  23  F.R.D.  173,  177  (S.D.N.Y.  1959).  Professor  Mc- 
Cormick  had  earlier  stated  that  "the  commentators  who  take  a  wide  view,  whether 
from  the  bench,  the  bar,  or  the  schools,  seem  generally  to  advocaic  a  narrowing  of  the 
field  of  privilege."  McCormick,  The  Scope  of  Privilege  in  the  Law  of  Evidence,  16 
Texas  L.  Rev.  447,  469  (1938). 

480  Taylor  98.  "Civil  liberties  .  .  .  imply  the  existence  of  an  organized  society 
maintaining  public  order  without  which  liberty  itself  would  be  lost  .  .  .  ."  Cox  v. 
New  Hampshire,  312  U.S.  569,  574   (1941). 

487  Sec  note  32  supra. 

488  17  Stat.  283  (1875),  as  amended,  5  U.S.C.  §  22   (1958). 

48»  72  Stat.  547  (1958),  5  U.S.C.  J  22  (1958).  For  more  extended  discussion  see 
Schwartz  18-19. 
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which  it  asserts."400  The  mere  fact  that  a  document  or  record  is  in 
official  custody  is  therefore  not  without  more  sufficient  to  shield  it 
from  production. 

C.     Privilege  to  Withhold  Interdepartmental  Communications  from 
Congress 

While  the  courts  were  shrinking  the  scope  of  executive  priv- 
ilege in  private  litigation,  the  executive  branch  began  staking  out 
its  boldest  claims  to  withold  information  from  Congress,  chiefly 
to  defend  against  Senator  McCarthy's  brutal  assaults.481  The  prov- 
ocation was  great,  but  it  is  not  unfair  to  say  that  executive  "self- 
defense"  before  long  caught  up  with  the  McCarthean  excesses. 
The  resulting  claim  of  privilege  to  withhold  from  Congress  "conver- 
sations and  communications"  between  employees  of  the  executive 
branch  is  therefore  of  quite  recent  origin — the  1954  Eisenhower  di- 
rective402 which  eventuated  when  President  Eisenhower  finally 
turned  on  Senator  McCarthy.403  The  directive  was  rested  on  the 

«o  Reynolds  v.  United  States,  192  F.2d  987,  994  (3d  Cir.  1951).  In  reversing, 
the  Supreme  Court  confined  itself  to  the  "military  secret"  aspect  of  the  opinion.  See 
text  accompanying  notes  412-16  supra.  On  the  "housekeeping"  branch  of  the  case, 
Judge  Maris  continues  to  be  cited.  United  States  v.  Certain  Parcels  of  Land,  15 
F.R.D.  224,  230  (S.D.  Cal.  1954).  See  also  1  Davis,  Administrative  Law  Treatise 
591  (1958).  The  claim  of  "housekeeping"  privilege  had  earlier  been  rejected  in  Bank 
Line  v.  United  States,  76  F.  Supp.  801   (S.D.N.Y.  1948). 

401  Professor  Wade  remarks  of  the  English  practice  that  owing  "to  the  official 
tendency  to  push  more  and  more  matters  into  the  protected  secret  area,  Crown  privi- 
lege grew  a  few  years  ago  into  an  abuse  .  .  .  ."  Wade,  Towards  Administrative 
Justice  22  (1963). 

402  Reprinted  in  Rogers  1009.  "So  astute  a  commentator  as  Wigmore  .  .  .  com- 
pletely overlooks  it,"  Bishop  487  n.45,  but  I  would  add,  because  prior  to  his  demise  in 
1942  this  "candid  interchange"  claim  apparently  had  never  been  advanced  against 
Congress.  At  least  the  indefatigable  compiler  of  "authorities"  for  Attorney  General 
Rogers  did  not  dredge  up  even  one  example  that  antedates  the  1954  directive.  I  would 
put  to  one  side  the  communications  between  the  President  and  a  Cabinet  member. 
Sec  note  381  supra. 

But  Wigmore  did  notice  that  several  precedents  had  declared  an  "evidentiary" 
privilege  "for  communications  between  officials,"  8  Wigmore  §  2378,  at  781-82  (3d  ed. 
1940),  citing  among  others  Smith  v.  East  India  Co.,  1  Phill.  50,  11  L.J.  Ch.  71,  72 
(1842).  The  East  India  Company  had  "governmental"  duties  and  the  communications 
of  its  directors  with  royal  commissioners  were  held  privileged  in  order  not  "to  restrain 
the  freedom  of  the  communications  and  to  render  them  more  cautious,  guarded  and  re- 
served." This  was  high-level  communication.  See  also  United  States  v.  Six  Lots  of 
Ground,  1  Woods  234,  236  (1872)  (correspondence  between  the  attorney  general  and  a 
district  attorney  as  to  dismissing  a  writ  of  error,  held  confidential).  But  note  that  Wig- 
more sums  up  that  the  scope  of  the  privilege  beyond  secrets  "in  the  military  or  inter- 
national sense  is  by  no  means  clearly  defined;  and,  furthermore,  that  it  has  not  become 
a  matter  of  precedent  or  even  of  debate  in  more  than  a  few  jurisdictions,"  and  that 
"ordinarily  there  are  [not]  any  matters  of  fact,  in  the  possession  of  officials,  concern- 
ing solely  the  internal  affairs  of  public  businesses,  civil  or  military,  which  ought  to  be 
privileged  from  disclosure  .  ..."  8  Wigmore  788-89. 

493  The  worm  was  long  in  turning.  For  details  of  McCarthy's  mounting  effrontery 
see  Barth" 74-26,  40-65,  83,  154-55  and  Taylor  87,  112-35,  266-69. 
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alleged  need  that  "employees  of  the  Executive  Branch  be  in  a  posi- 
tion to  be  completely  candid  in  advising  with  each  other  on  official 
matters"  in  the  interest  of  "efficient  administration."41'*  The  difficulty 
with  his  view  was  unwittingly  disclosed  by  Acting  Director  Saccio 
of  the  International  Cooperation  Administration:  "if  ICA  wanted 
to  apply  the  'executive  privilege'  GAO  would  not  sec  one  thing  be- 
cause practically  every  document  in  our  agency  has  an  opinion  or  a 
piece  of  advice."4"5  It  was  not  long  in  dawning  on  harried  adminis- 
trators that  here  was  a  beautiful,  new  invitation  to  withholding. 
What  had  once  been  the  exception  soon  hardened,  in  the  words  of  a 
friend  of  the  privilege,  Senator  Morse,  into  a  "uniform  practice,"  a 
"blanket  policy."400  So,  the  Department  of  the  Interior  advised  a 
House  Committee  that  while  the  sought  for  documents  "did  not 
contain  any  information  which  the  Department  would  be  unwilling 
to  make  available  to  Congress,  it,  nevertheless,  considered  itself 
bound  to  'honor  the  principle  which  has  been  followed  from  the  be- 
ginning of  our  Government,'  "407  i.e.,  to  withhold.  Thus  a  claim  born 
of  desperation  in  1954  had  ripened  by  1956  into  a  time-honored 
"principle,"  which  like  the  Juggernaut  rode  over  a  request  for  in- 
formation that  confessedly  there  was  no  reason  to  withhold. 

The  "principle,"  it  needs  to  be  said,  survived  in  the  Kennedy 
administration;  the  one  instance  in  which  President  Kennedy  con- 
curred in  a  claim  of  privilege  rested  on  this  need  for  "candid"  inter- 
change.408 But  the  President  emphasized  that  the  principle  "cannot 
be  automatically  applied  to  every  request  for  information.  Each  case 
must  be  judged  on  its  merits."400  This  in  itself  constitutes  a  great 
change  from  prior  practices  as  will  now  appear. 


404  Sec  Rogers  1009.  "Such  communications  might  deal  with  personnel  matters, 
budgetary  information,  advice  given  by  a  subordinate  official  to  a  superior,  con- 
sultations among  associates  or  exchanges  of  information  among  different  depart- 
ments." Carrow   185. 

In  Kaiser  Aluminum  &  Chcm.  Corp.  v.  United  States,  157  F.  Supp.  939  (Ct.  CI. 
1958),  Mr.  Justice  Reed,  sitting  by  designation,  said  that  "confidential  intra-agency 
advisory  opinions  .  .  .  arc  privileged  .  .  .  but  not  absolutely."  The  document  sought 
"was  part  of  the  reasoning  process"  whereby  "an  administrator  [was]  reaching  a 
decision"  and  the  court  concluded  that  it  would  not  "probe  the  mental  process" 
involved.  Id.  at  946.  Moreover,  said  the  court,  the  record  did  not  show  the  "need 
for  examination  of  the  privileged  document."  Id.  at  947. 

405  Quoted  Kramer  &  Marcuse  852.  (Emphasis  supplied  by  author.) 

400  Id.  at  851-52.  A  number  of  withholdings  from  Congress  of  interdt  -artmental 
communications  will  be  found  in  id.  at  647-48,  654-56,  658,  660,  664,  667,  842. 

4»7  Id.  at  660. 

408  A  Senate  subcommittee,  reviewing  military  cold  war*education  and  speech 
review  policies,  sought  to  obtain  testimony  from  a  Defense  Department  official  about 
•the  specific  speech  revisions  he  had  made.  Secretary  of  Defense  McNamara  declined 
to  furnish  the  information,  assuming  responsibility  for  the  speech  review  and  Presi- 
dent Kennedy  concurred.  Gov't  Info.  Memo.  43-44. 

4»»  Id.  at  44. 
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Earlier,  the  Department  of  Agriculture  sought  to  withhold 
"initialed  file  copies  of  an  amendment"  because  "they  related  solely 
to  its  internal  operations  .  .  .  ,"500  thus  fulfilling  Director  Saccio's 
view  that  everything  could  be  withheld  under  executive  privilege  be- 
cause "practically  every  document  in  our  agency  has  an  opinion  or 
a  piece  of  advice, "r,()1  or  merely  an  initial  on  it.  Then  there  was  the 
State  Department's  withholding  of  comments  made  by  its  employees 
to  a  "management  consulting  firm  which  was  preparing  a  manage- 
ment survey  report"  because  the  employees  had  been  assured  that 
"the  privacy  of  their  comments  would  be  respected."002  What  can 
more  plainly  be  grist  for  the  "efficiency"  investigating  function  than 
employee  comments  on  the  operation  of  internal  management?  This 
can  be  "confided"  to  an  outside  ;firm  but  must  be  concealed  from 
Congress  1  So  too,  the  Department  of  Agriculture  refused  to  submit 
a  Farm  Population  Estimate  pamphlet  which  had  been  withdrawn 
from  distribution  and  destroyed.503  Even  privilege  protagonists 
labelled  this  a  "trival  matter"  and  an  "awkward  recourse  to  the 
Executive  privilege."504 

Consider  next  the  extension  of  the  "candid  interchange"  um- 
brella to  final  reports.  President  Eisenhower  himself  interpreted  his 
directive  to  apply  only  to  "conversations  that  take  place  between  any 
responsible  official  and  his  advisers"  or  to  "mere  little  slips  .  .  . 
expressing  personal  opinions  on  the  most  confidential  basis."  An 
"official  act,"  he  said,  submitted  "either  in  the  form  of  recommenda- 
tions or  anything  else,  that  is  properly  a  matter  for  investigation  if 
Congress  so  chooses,  provided  the  national  security  is  not  in- 
volved."000 Despite  the  Eisenhower  interpretation,  the  bureaucracy 
has  repeatedly  invoked  the  directive  for  the  withholding  of  final 
reports.  One  such  incident,  involving  an  Air  Force  Inspector  Gener- 
al's Report  has  been  discussed  earlier.000  Additionally  there  have 

r,<»°  Kramer  &  Marcusc  658-59. 

r'01  Quoted  in  id.  at  852. 

r,°-  Id.  at  6o7. 

r'":i  Id.  at  877. 

i0'  Id.  at  911.  Compare  this  history  with  t lie  prophecy  made  l>y  a  friend  of  ex- 
ecutive privilege:  "If  President  Eisenhower's  directive  were  applied  generally  in  line 
with  its  literal  and  sweeping  language,  Congressional  committees  would  frequently 
be  shut  off  from  access  to  documents  to  which  they  are  clearly  entitled  by  tradition, 
common  sense,  and  good  governmental  practice.  It  is  unlikely,  therefore,  that  this 
ruling  will  endure  beyond  the  particular  controvcry  that  precipitated  it."  Taylor  133. 
It  did,  however,  endure  and  expand  throughout  the  Eisenhower  era. 

605  Quoted  Kramer  &  Marcusc  685  n.246.  (Emphasis  added.)  Note  the  broad  ap- 
proach of  the  President  when  he  speaks  directly  as  differentiated  from  documents 
prepared  for  his  signature  by  his  subordinates,  a  fact  again  illustrated  by  Uic  Dixon- 
Yates  incident  that  follows.  Compare  Secretary  Weeks'  criticism  of  bureaucratic  op- 
pressiveness in  his  own  Department  of  Commerce.  Newman  &  Kcaton  581. 

500  See  notes  354-68  supra.  For  other  denials  of  Inspector  General's  reports  by 
the  Department  of  Defense,  see  Kramer  &  Marcuse  654-55. 
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been  withheld  a  task  force  report  to  the  Presidential  Advisory  Com- 
mittee on  Energy  Supplies  and  Resources,™7  Evaluation  Reports 
on  the  aid  program  to  Laos,508  to  Vietnam,509  to  Pakistan,  India, 
Guatemala,  Bolivia,  and  Brazil,510  and  a  "final  list"  to  be  submitted 
by  the  United  Nations  to  a  NATO  subcommittee  respecting  sug- 
gested strategic  commodities  to  be  embargoed  under  the  Battle 
Act.611  Doubtless  there  are  other  instances. 

The  legitimate  interest  of  Congress  in  this  segment  of  foreign 
relations  has  been  recognized  by  proponents  of  executive  privilege: 

The  foreign  aid  legislation  has  a  double  aspect:  It  is  an  instrument 
of  foreign  policy;  at  the  same  time,  it  involves  a  heavy  outlay  of 
Government  funds.  Hence  it  constitutes  an  area  in  which  the  Presi- 
dent's foreign  relations  power  and  Congress'  authority  over  appropria- 
tions meet.612 

Bearing  in  mind  the  role  that  "military  aid"  today  plays  in  foreign 
relations,  and  the  vast  expansion  of  the  entire  military  budget, 
certain  items  of  which  may  be  no  less  entitled  to  secrecy  than  foreign 
relations,  it  may  be  said  with  Judge  Learned  Hand  that 

Congress,  especially  now  that  appropriations  for  the  armed  forces  are 
the  largest  items  of  the  budget,  should  be  allowed  to  inquire  in  as 
much  detail  as  it  wishes,  not  only  how  past  appropriations  have  in 
fact  been  spent,  but  in  general  about  the  conduct  of  the  national 
defense.513 

By  the  same  token,  inquiry  is  essential  into  the  conduct  of  and  dis- 
bursements for  the  gigantic  foreign  aid  program.  Promotion  of  in- 
tra-departmental  candor  is  too  dearly  bought  at  the  price  of  bar- 
ring congressional  access  to  such  information.  There  is  indeed  reason 
to  believe  that  such  a  bar  is  not  an  ineluctable  administrative  neces- 
sity, that  disclosure  is  not  in  fact  incompatible  with  administrative 
needs.  Soon  after  Dean  Rusk  became  Secretary  of  State  he  was  "ap- 

607  id.  at  658. 

G08  id.  at  849. 

coo  Id.  at  851. 

oio  id.  at  848. 

011  Id.  at  842-43.  Some  "200  items  were  [earlier]  removed  from  the  list  of  450 
commodities  which  had  been  embargoed  under  the  Battle  Act."  The  Senate  Committee 
understandably  "felt  concerned"  and  "  'sought  to  find  out  why  and  how  this  relaxa- 
tion in  the  embargo  took  place.'"  Id.  at  841. 

612  Id.  at  827.  One  of  the  severest  critics  of  investigative  excesses  has  said  that 
"control  over  appropriations  would  lose  much  of  its  meaning  if  it  were  not  accom- 
panied by  an  authority  to  scruUnizc  the  uses  to  which  appropriations  had  been  put; 
the  lawmaking  prerogative  would  be  a  nearly  empty  one  if  it  did  not  also  imply  a  right 
to  call  the  Executive  to  account  for  the  administration  of  the  laws."  Barth  15-16.  Be- 
cause of  the  vast  range  of  administraUon,  it  is  this  investigative  "device  more  than 
any  other  which  prevents  misconduct  in  the  executive  branch  and  keeps  executive 
authority  within  the  limits  set  for  it."  Id.  at  16. 

da  Hand  17-18. 
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parently  prevailed  upon"  by  career  officials  in  the  department  "to 
renew  the  assertion"  to  a  congressional  subcommittee  that  certain 
requested  ICA  foreign  aid  evaluation  reports  were  "privileged"; 
but  the  Department's  refusal  to  disclose  was  withdrawn  48  hours 
later,  apparently  because  of  the  "interest  in  the  case  expressed  by 
the  White  House."514 

Recurring  rumors  of  mismanagement,  which  more  than  once 
have  proven  too  true,516  underscore  the  need  for  full  inquiry  "intra- 
departmcntal  candor"  notwithstanding.  There  was  the  incident  of 
the  rejection  of  a  low  bid  on  a  projected  grain  elevator  in  Pakistan 
and  negotiation  of  a  contract  with  a  company  which  had  submitted 
a  bid  nearly  $1,000,000  higher  under  dubious  circumstances.  At  the 
end  of  the  hearings,  which  resembled  nothing  so  much  as  an  ad- 
ministrative obstacle  course,  the  Director  of  Foreign  Operations 
Administration  told  the  committee  that  all  proposals  had  been  can- 
celled, that  a  new  contract  would  be  awarded  upon  open  bidding,  and 
that  certain  parties  would  be  ineligible  to  bid  to  avoid  conflicts  of 
interest.516  In  this  situation  to  plead  that  the  "operating  men" 
should  "be  free  of  any  feeling  that  they  will  be  called  upon  to  ex- 
plain any  recommendations  that  they  may  make"517  only  serves  to 
insulate  skullduggery. 

There  seems  to  be  no  valid  reason  why  Congress  should  not  be 
told  why  subordinates  permitted  the  department  head  to  negotiate 
a  contract  which  involved  conflicts  of  interest  and  questionable  cir- 
cumstances. The  fact  that  the  latter  takes  final  responsibility  is  no 
assurance  that  he  was  aware  of  the  underlying  facts.  And  it  is  ven- 
tilation of  those  facts  which  permits  Congress  to  ferret  out  ineffi- 
ciency or  waste.  Former  Assistant  Attorney  General  Kramer  said 
that: 

The  FOA  Grain  Storage  Elevator  in  Pakistan  incident  shows  how  em- 
barrassing and  damaging  it  may  become  to  the  concept  of  the  Execu- 


•n  Gov't  Info.  Memo.  44-45. 

Despite  certain  concessions  made  by  the  government,  "freedom  and  candour  of 
communication"  still  rides  high  in  England.  Professor  Wade  justly  asks  "if  this  argu- 
ment is  now  abandoned  in  the  case  (for  example)  of  prison  officers'  reports  where 
the  charge  is  one  of  negligence,  why  is  it  justified  in  other  cases?  .  .  .  And  why,  again, 
should  the  argument  ...  be  waived  in  criminal  cases  but  not  in  civil  cases?  ...  In 
private  life  candid  reports  have  to  be  made  by  many  professional  men  .  .  .  yet  they 
do  not  shrink  from  giving  honest  opinions  because  there  is  a  distant  chance  that 
their  report  may  one  day  have  to  be  disclosed  in  court.  Lord  Radcliffc  said  in  the 
House  of  Lords:  'I  should  myself  have  supposed  Crown  servants  to  be  made  of 
sterner  stuff  [Glasgow  Corp.  v.  Central  Land  Board,  1956  S.C.  1,  20]."  Wape  246. 

010  For  example,  a  scries  of  articles  was  published  "denouncing  waste  and  in- 
efficiency in  the  aid  program  in  Vietnam."  Kramer  &  Marcuse  851. 

"8  Id.  at  828-29,  838. 

»"  id.  at  832.  See  also  id.  at  837. 
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tivc    privilege,    if    a    congressional    investigation,    originally    strongly 
resisted  by  an  agency,  proves  to  have  been  justified.018 

The  incident  illustrates  that  if  the  executive  may  censor  what  Con- 
gress may  see  it  could  well  abort  an  investigation  that  might  prove 
itself  justified. 

That  the  claim  of  privilege  for  interdepartmental  communica- 
tions tends  to  conceal  facts  which  cry  out  for  airing  is  again  illus- 
trated by  the  Dixon-Yates  case.  This  arose  out  of  the  contract  be- 
tween the  Atomic  Energy  Commission  and  the  Mississippi  Valley 
Generating  Company  for  the  construction  of  a  power  plant  and  the 
sale  of  electric  power  to  the  United  States.519  It  was  entered  into  at 
the  request  of  President  Eisenhower,520  who  avowedly  desired  to  re- 
vise the  government's  approach  to  the  public  power  program  and  to 
encourage  private  power  development.521  Adolphe  H.  Wenzell,  an 
officer  of  First  Boston,  which  was  interested  in  financing  the  proj- 
ect, "had  prepared  certain  financial  studies  in  connection  with  the 
contract  while  he  was  employed  in  the  Bureau  of  the  Budget."522 
The  Supreme  Court  later  said  that  he  was  "the  real  architect  of  the 
final  contract,"  that  in  numerous  instances  he  "seemed  to  be  more 
preoccupied  with  advancing  the  position  of  First  Boston  or  the 
sponsors  than  with  representing  the  best  interests  of  the  Govern- 
ment."523 The  Kefauver  Senate  Committee  undertook  an  investiga- 
tion of  this  transaction  and  President  Eisenhower  declared  that  it 
was  "open  to  the  public."524  Although  the  President  had  "waived" 


518  Id.  at  911.  In  an  investigation  of  the  Laos  program,  it  developed  that  several 
officials  had  conflicts  of  interest,  that  a  government  employee  had  accepted  bribes, 
that  others  had  "questionable  dealings,"  and  the  subcommittee  concluded  that  "ICA 
failed  to  investigate  diligently  charges  of  impropriety  and  failed  to  take  significant 
remedial  action  even  after  reliable  evidence  was  obtained."  Id.  at  850. 

Inevitably  the  suspicion  arises,  as  Senator  Fulbright  remarked  on  another  occasion, 
that  the  invocation  of  executive  privilege  may  constitute  "a  cover  up  for  a  mistake 
rather  than  a  means  of  protecting  crucial  intelligence."  Id.  at  910-11.  On  another  oc- 
casion a  similar  inference  was  drawn  by  Representative  Fountain,  id.  at  878,  and  after 
considerable  pressure  the  Department  of  Agriculture  turned  over  information  rather 
than  suggest  the  possibility  that  it  was  "damaging  to  the  Department."  Id.  at  880. 
"When  the  charge  was  made  that  certain  withheld  documents  were  damaging  to  him, 
[President]  Jackson  immediately  ordered  them  revealed."  Younger  775.  Proponents 
of  privilege  have  remarked  that  while  "the  interests  to  be  protected  by  the  withholding 
of  information  may  be  important;  still  they  may  be  outbalanced  by  the  •  uspicions 
and  adverse  inferences  which  follow  the  claim  of  privilege."  Kramer  &  Marcuse  910. 
For  some  withholdings  which  were  not  "important,"  see  text  accompanying  notes 
497,  503-04  supra. 

010  Kramer  &  Marcuse  689-90. 

r'-t>  Id.  at  713. 

"I  United  States  v.  Mississippi  Valley  Generating  Co.,  364  U.S.  520,  526  (1961). 

622  Id.  at  523-24;  Kramer  &  Marcuse  690. 

G23  364  U.S.  at  552,  558. 

524  Kramer  &  Marcuse  690-91. 
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his  directive  in  this  case  so  that  "every  pertinent  paper  or  document 
could  be  made  available  to  the  Committee,"  Mr.  R.  H.  Hughes,  Di- 
rector of  the  Bureau  of  the  Budget,  declined  to  furnish  a  "report 
made  by  Mr.  Wcnzcll  as  adviser  to  the  Bureau  of  the  Budget"  on 
the  ground  that  it  was  a  "confidential  document."5'5  Only  when  the 
President,  upon  being  prodded  at  a  press  conference,  declared  that 
if  Wen/ell  had  "brought  in  a  definite  recommendation"  he  would 
be  "very  delighted  to  make  that  public"  did  the  Budget  Director 
make  it  available/'"0  Thus  the  President  once  more  confirmed  that 
"final  reports"  were  not  meant  to  be  withheld;  and  he  recognized 
that  the  public  interest  in  disclosure  rises  above  the  need  for  pro- 
tecting "candid  interchange." 

The  Dixon-Yates  incident,  which  has  ramifications  that  cannot 
here  be  followed,527  shows  how  the  "directive"  has  served  to  cover 
up  questionable  "confidential"  advice,  and  that  administrators  are 
likely  to  be  swayed  by  petty  considerations,  or  even  to  sweep  "mis- 
takes" under  the  rug.  And  the  President  first  learned  about  the  "mis- 
takes" when  they  were  exhumed  by  Congress.  Can  it  be  argued  that 
protection  for  such  "candid  interchange"  is  of  greater  public  benefit 
than  congressional  investigation,  which  alone  was  responsible  for 
exposing  the  incident  over  persistent  executive  heel-dragging?028 
And  what  of  the  tawdry  communications  of  Sherman  Adams  (the 
President's  alter  ego)  with  the  Federal  Trade  Commission  and  the 
Securities  and  Exchange  Commission  on  behalf  of  Bernard  Gold- 
fine520  (subsequently  imprisoned  for  violations  of  federal  law),  which 
were  "interdepartmental  communications"  and  only  emerged  because 
a  House  Committee  unearthed  the  fact  that  Mr.  Adams  "had  stayed 
at  certain  hotels  at  Mr.  Goldfine's  expense"?530 

Apart  from  unearthing  corruption  and  inefficiency,  Congress 
also  needs  information  in  order  to  legislate  and  appropriate  intelli- 


525  Id.  at  691. 
520  Id.  at  692. 

527  See,  e.g.,  the  intervention  of  Presidential  Assistant,  Sherman  Adams,  at  the 
SEC,  id.  at  696-702,  and  the  balkiness  of  Chairman  Lewis  Strauss  of  the  AEC,  id.  at 
707-11,  which  in  considerable  part  later  !led  to  Senate  rejection  of  his  nomination  as 
Secretary  of  Commerce,  id.  at  712,  717,  and  which  Messrs.  Kramer  and  Marcuse  dis- 
miss with  Senator  Schocppcl's  "revealing"  remark  that  "all  of  this  is  a  stylized  per- 
formance in  the  never  ending  tug-of-war  between  the  legislative  and  executive 
branches."  Id.  at  717.  This  is  a  singularj  comment  on  measures  to  thwart  an  inquiry 
which  produced  evidence  that  later  led  the  Supreme  Court  roundly  to  condemn  the 
conflicts  of  interest  that  were  uncovered!  Sec  text  accompanying  note  523  supra. 

528  Kramer  &  Marcuse  639-711. 
520  id.  at  702. 

530  jd.  at  702  n.3Sl.  A  student  of  these  and  still  other  incidents  concludes  that 
"the  evidence  is  indisputable  that  he  [Sherman  Adams]  intervened  rather  positively  in 
the  affairs  of  the  commissions  on  at  least  several  occasions."  Koenio  391. 
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gently.  In  1958,  Chairman  Lyndon  Johnson  of  the  Senate  Prepared- 
ness Subcommittee  requested  copies  of  the  "Killian  and  Gaithcr 
panel  reports"  which  had  been  prepared  at  President  Eisenhower's 
request  to  assess  the  nation's  military  status.  The  President  refused 
on  the  ground  that  a  turnover  would  (1)  "violate  the  confidence  of 
the  advisory  relationship"  and  (2)  "make  public  the  highly  secret 
facts  contained  in  their  reports."531  How  can  that  "confidence"  be 
weighed  in  the  scales  with  the  fears  that  haunted  Congress  and  the 
nation  as  the  Soviet  Sputnik  circled  the  skies?032  Johnson  and  Speaker 
Raybum  could  as  readily  be  trusted  with  information  that  must  at 
all  costs  remain  secret  as  Eisenhower  himself.  When  President  Ken- 
nedy was  taking  steps  to  "quarantine"  Cuba  in  the  ominous  days 
of  November,  1962,  measures  that  carried  the  dread  possibility 
of  atomic  war,  he  did  not  keep  the  congressional  leadership  in  the 
dark.038  Surely  lesser  matters  are  not  entitled  to  greater  conceal- 
ment. Nor  does  communication  to  Congress  necessarily  entail 
publicity.634  True,  the  President  is  Commander-in-Chief,  but  it  is 
Congress  that  is  to  "raise  and  support  armies."  Without  the  aid  of 
Congress  he  would  have  no  army  to  command,  and  before  it  raises 
an  Army  it  is  entitled  to  know  "the  state  of  the  Nation."  It  should 
not  be  forced  "to  legislate  in  a  vacuum."030  Upon  Congress  no  less 
than  the  President  depends  the  readiness  of  the  nation  to  meet  the 
dangers  that  threaten:  "The  Congress,  as  well  as  the  President," 
said  Mr.  Justice  Douglas,  is  "trustee  of  the  national  welfare."030 
It  is  not  a  limited  partner  in  the  business  of  governing.  Nor  must 
the  desirability  of  secrecy  be  too  readily  assumed.  There  is  impres- 
sive testimony  by  noted  scientists  that  the  top-secret  executive 
approach  has  hindered  the  technological  development  which  is  the 
key  to  paramountcy  in  the  Cold  War.037  And  at  least  one  competent 


031  Carrow  167. 

032  The  Sputnik  was  fired  on  October  5,  19S7.  N.Y.  Times,  p.  1,  col.  8.  "Not  un- 
naturally, many  Congressmen  have  come  to  feci  that  they  are  being  torn  and  badgered 
by  dilemmas  for  which  they  are  not  responsible  .  .  .  ."  Taylor  110. 

033  Time,  Nov.  2,  1962,  p.  26. 

034  See  notes  567-69  infra. 

635  This  was  a  Senate  committee's  plaint.  Kramer  &  Marcuse  877. 

036  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  629  (1952)  (con- 
curring opinion). 

Not  a  little  remarkable  is  the  withholding  from  Congress  of  unpublished  opinions 
of  the  Attorney  General,  accompanied  by  an  admonition  that  "the  relationship  be- 
tween the  United  States  and  the  Department  of  Justice  was  that  of  attorney  and 
client."  Kramer  &  Marcuse  664.  This  Freudian  slip,  the  assumption  that  the  executive 
department  is  the  United  States  and  that  the  Congress  is  not,  may  furnish  a  clue  to 
the  malady. 

037  Wiggins  68-69.  Lord  Radcliffc,  a  judge  of  the  Court  of  Appeals,  who  led  a 
security  inquiry  after  the  conviction  of  William  J.C.  Vassal  for  espionage,  reportedly 
said  that  "  'everybody'  who  had  anything  to  do  with  security  'always  began  and 
ended  by  realizing  that  far  too  much  was  called  secret,  compared  to  what  was  truly 
important.'"  N.Y.  Times  (Western  ed.),  Aug.  7,  1963,  p.  2. 


68-287   O  -  71  -  11 


156 
1965]  WITHHOLDING  INFORMATION  1317 

observer  remarks  that  "there  is '  considerable  likelihood,  however, 
that  the  Congress  may  be  less  well  informed  than  the  enemy ."°38 
Certainly  the  record  of  unflagging  departmental  opposition  to  dis- 
closure on  any  and  all  grounds  docs  not  conduce  to  confidence  in 
executive  determinations  that  information  must  be  withheld.030 

Such  confidence  is  further  undermined  when  one  overcomes 
the  tendency  to  personify  executive  refusals,  to  view  them  as  actions 
by  the  department  head  or  the  President,  and  considers  that  agency 
heads  "cannot,  and  should  not  .  .  .  determine  in  every  instance 
whether  or  not  action  is  required."540  What  this  means  in  a  private 
litigation  disclosure  context  was  graphically  portrayed  by  Wigmore: 

The  subordinate  at  that  lowest  point,  obsessed  by  the  general  dogma 
against  disclosure,  prepares  a  reply  denying  the  application;  he  will 
usually  not  have  the  initiative  or  courage  to  propose  an  exceptional 
use  of  discretion  in  favor  of  granting  the  application.  This  draft  reply 
is  sent  up,  "through  channels"  (as  the  phrase  goes)  past  two  or  more 
intervening  superiors  (each  one  treating  it  in  routine  fashion),  till  it 
reaches  the  Departmental  head  or  other  chief  officer  whose  signature 
is  necessary.  Arriving  in  a  ponderous  pile  of  daily  draft  correspondence 
[plus  quasi-judicial  opinions,  legal' or  economic  memoranda,  drafts  of 
proposed  legislation  or  rules,  or  pf  proposed  testimony  before  con- 
gressional committees],  it  receives  the  necessary  signature  without 
further  consideration.641 

One  who  has  seen  government  service,  whether  in  upper  or  lower 
echelons,  can  confirm  that  the  picture  is  lifelike.  And  it  is  generally 

1 

638  Wiggins  66,  quoting  Smithies,  The  Budgetary  Process  in  the  United 
States  276.  (Emphasis  in  original.) 

539  We  may  perceive  in  another  context  how  far  administrative  obstinacy,  even 
persistence  in  wrong-headedness,  can  go.  In  the  sequel  to  United  States  ex  rel.  Knauff 
v.  Shaughnessy,  338  U.S.  537  (1950)  (sustaining  bar  to  admission  of  foreign  wife  of 
American  serviceman),  the  House  "after  considering  the  objections  of  the  Department 
of  Justice,"  had  unanimously  passed  a  private  bill  for  Mrs.  Knauff's  relief.  While  like 
action  was  pending  in  the  Senate,  the  Immigration  officials  hastily  brought  her  to 
Idlcwild  Airport  for  passage  to  Germany,  and  were  halted  only  twenty  minutes  be- 
fore departure  by  a  stay  issued  by  Mr.  Justice  Jackson.  He  stated  that  this  depart- 
mental action  was  calculated  to  "defeat  any  effort"  to  obtain  Supreme  Court  review 
of  her  petition  for  habeas  corpus,  and  to  "circumvent  any  action  by  Congress — which 
the  Department  has  vigorously  opposed — to  cancel  her  exclusion."  Gellhorn  &  Byse 
812-13.  . 

Another  illustration  of  administrative  persistence  in  error,  after  condemnation  by 
a  Senate  committee,  is  afforded  by  Heycr  Prods.  Co.  v.  United  States,  140  F.  Supp. 
409,  411,  412  (Ct.  CI.  1956).  Heycr  had  testified  before  a  Senate  committee  that  an 
Ordinance  Center  had  made  an  award  to  the  high  bidder  though  Hcycr's  bid  was 
$116,730  lower.  The  Senate  report  said  that  Ordinance  failed  to  "give  convincing 
explanations"  of  the  rejection  of  Uic  low  bid.  Thereafter  Heycr  bid  again,  was  again 
the  low  bidder  and  again  the  same  high  bidder  was  preferred.  After  investigation  the 
Senate  committee  reported  that  this  "is  a  shameful  story."  Judicial  review  unhappily 
was  unavailable  because  of  the  "standing  to  sue"  doctrine.  Research  would  doubtless 
multiply  the  instances. 

&4°  Report  of  the  Attorney  General'*  Committee  on  Administrative  Procedure, 
S.  Doc.  No.  8,  77th  Cong.,  1st  Sess.  18-22  (1941),  quoted  in  Gellhorn  &  Byse  19i 

641  8  Wigmore  793  (3d  ed.  1940).  Cf.  note  416  supra. 
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agreed  that  the  flood  of  major  matters  that  cry  for  action  by  the 
department  head  must  constrain  him  to  shunt  such  relatively  unim- 
portant matters  aside.542  If  they  do  reach  him  and  involve  "techni- 
cal or  complex"  matters,  perhaps  military  secrets,  the  agency  head,  a 
veteran  administrator  has  remarked  in  another  connection,  will 
usually  take  the  staff  proposals  "on  compulsory  faith"  ;Ma  "staff 
recommendations  will  inevitably  be  taken  as  prima  facie  correct."544 

Of  course  the  stakes  are  higher  when  Congress  rather  than  a 
private  litigant  seeks  information.  But  such  requests  also  do  not 
ordinarily  reach  the  department  head  but  are  siphoned  off  by 
some  lower  official.  If  he  is  a  top  level  associate,  a  general  counsel 
for  example,  competing  claims  on  his  attention  should  not  be 
lightly  discounted.  Initial  refusals  may  therefore  rest  on  the  dictum 
of  some  bureaucratic  underling  to  whom  secrecy  of  the  files  has 
become  second  nature.545  As  the  heat  rises  review  is  escalated  but 
by  that  time  the  agency  position  very  likely  has  jelled,  for  it  is  the 
exceptional  administrator  who  will  freely  admit  that  his  subordinates 
have  erred.540  Some  of  the  "embarrassing"  withholdings  earlier  noted 
probably  had  their  origin  in  just  such  a  train  of  circumstances. 

542  Ibid.  McCormick,  Evidence  307  (1954).  See  note  416  supra. 

D4a  Gardner,  quoted  in  Gelliiorn  &  Byse,  at  25. 

o<4  Id.  at  27. 

mo  Sec  text  accompanying  note  399,  502-03  and  note  491  supra.  A  former 
Deputy  General  Counsel  of  the  Army  tells  us  that  "usually,  the  head  of  a  department 
has  an  aide — often  his  general  counsel — who  is  responsible  for  what  is  burcau- 
cratically  known  as  'legislative  liaison.'  The  aide  controls  the  flow  of  information  to 
Congress,  referring  only  the  hottest  questions  to  his  boss.  Of  course  the  ability  and 
views  of  these  virtuosi  vary  widely,  and  most  of  them  play  by  car  .  .  .  ."  Bishop 
489.  Not  by  choice  do  they  "play  by  car"  but  because  the  nightmarish  flow  of  busi- 
ness across  their  own  desks  simply  leaves  no  time  for  the  kind  of  meaningful  study 
that  is  involved  in  making  an  independent  judgment.  The  subordinates  upon  whom 
perforce  they  must  rely  are  often  as  not  little  men  whose  first  instinct  is  to  hold  all 
cards  close  to  their  chests.  See  Hardin  883. 

A  House  subcommittee  recently  referred  to  cases  "in  which  the  executive  branch 
personnel — often  far  down  the  administrative  line  from  the  President — cited  this 
'privilege*  as  authority  for  withholding  information  from  the  Congress  and  the 
public."  Gov't  Info.  Memo.  43. 

That  such  determinations  can  turn  on  petty  considerations  was  perceived  by 
Lord  Simon  in  Duncan  v.  Camcll,  Laird,  &  Co.,  [1942]  A.C.  624,  642. 

546  Senator  Paul  Douglas,  a  sympathetic  observer  of  the  administrative  process, 
has  observed  that  administrators,  as  other  human  beings,  "do  not  like  to  admit 
mistakes  and  they  naturally  protect  their  own  class."  Douglas,  Ethics  in  Govern- 
ment 86  (1952),  quoted  Gelliiorn  &  Byse  182.  In  England,  states  Professor  Wade, 
"the  Minister  will  do  what  he  can,  out  of  natural  loyalty,  to  protect  his  officials 
from  censure."  Wade,  Towards  Administrative  Justice  99  (1963).  For  examples  of 
persistence  in  wrong-headed  administrative  action,  sec  note  539  supra. 

Warner  Gardner  stated  that:  "In  the  course  of  a  quarter  of  a  century  in  Wash- 
ington I  have  encountered  only  one  clear  instance  where  the  head  of  an  already 
established  agency  or  department  succeeded  in  subjugating  his  employees  to  the 
point  that  the  clear  preponderance  of  the  departmental  actions,  where  there  was 
room  for  choice,  reflected  his  views  rather  than  those  held  by  his  staff  when  he 
held  office.  That  was  done  by  Harold  Ickes  [who  had  13  years  in  which  to  accom- 
plish it]."  Quoted  Gfilhorn  &  Byse  27. 
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The  difference  between  low  level  and  top  level  consideration 
is  illustrated  by  the  broader  attitude  taken  by  President  Eisenhower 
on  the  few  occasions  when  he  was  questioned  at  news  conferences 
about  information  withholding/'47  and  by  the  drastic  diminution 
of  the  stream  of  refusals  after  President  Kennedy  took  hold  of  the 
spigot.548  It  may  therefore  be  thought  that  the  cure  is  to  require 
certification  by  a  department  head  that  he  has  considered  the 
matter  personally.  For  the  most  part  this  would  merely  add  an 
empty  formality  if  only  because  of  the  relentless  pressure  of  more 
important  affairs.540  An  arresting  illustration  is  afforded  by  the 
Attorney  General's  Memorandum  earlier  discussed.  When  one 
considers  its  numerous  internal  contradictions,550  its  strange  conca- 
tenation of  "authorities"  which  on  even  cursory  scrutiny  are  revealed 
to  be  no  authority  at  all,551  it  is  scarcely  conceivable  that  either  the 
Attorney  General  or  his  chief  assistants  could  have  read  it.552  The 
fact  that  it  was  submitted  to  Congress  in  its  woefully  inadequate 
state  over  the  Attorney  General's  signature  as  decisive  of  a  long- 
standing controversy  between  Congress  and  President  should  make 
us  skeptical  of  certifications  by  department  heads  on  such  lesser  is- 
sues as  the  need  to  withhold  information  in  the  public  interest. 

VIII.   Practical  Arguments  for  Executive  Privilege 

Examined 

If  I  have  not  misread  history,  the  power  of  legislative  inquiry 
into  executive  conduct  at  the  time  of  the  adoption  of  the  Constitu- 


C47  Sec  text  accompanying  notes  SOS  and  524-26  supra. 

048  Sec  text  accompanying  note  6  supra.  Like  President  Kennedy,  President 
Johnson  has  announced  that  he  "will  not  permit  subordinates  to  claim  executive 
privilege  to  withhold  government  information  from  the  Congress"  but  that  the  claim 
"will  continue  to  be  made  only  by  the  president."  San  Francisco  Chronicle,  April  3, 
1905,  p.  8,  col.  1. 

r.'io  ycc  suggested  statute  in  tdxt  accompanying  notes  573-75  injra. 

r,r,°  Compare  his  quotation  of  the  Act  of  1789  requiring  the  Secretary  of  the 
Treasury  to  furnish  information  to  the  Congress  as  "  'may  be  required,'  "  Att'y  Ccn. 
M<  mo.  47,  with  his  statement  that:  "Up  to  now,  Congress  has  not  passed  such  a 
ia\v,'  id.  at  4;  his  statement  that  "courts  have  uniformly  held  that  the  President  and 
the  heads  of  departments  have  an  uncontrolled  discretion  to  withhold  the  informa- 
tion," id.  at  1,  with  his  quotation  that  "'the  legal  problems  which  are  involved  were 
never  presented  to  the  courts.'  "  Id.  at  62. 

Corwin  is  cited  by  him  as  confirming  "the  soundness  of  the  actions  of  our 
Presidents  and  the  decisions  of  the  courts  which  lodges  in  the  executive  branch  the 
power  to  determine  what  information  to  divulge  and  what  to  keep  secret,"  Att'y 
Gen.  Memo.  43,  despite  a  quotation  from  Corwin  on  the  same  page:  "  'Nevertheless, 
should  a  congressional  investigating  committee  issue  a  subpoena  duces  tecum  to  a 
Cabinet  officer  ordering  him  to  appear  with  certain  adequately  specified  documents, 
and  should  he  fail  to  do  so,  I  see  no  reason  why  he  might  not  be  proceeded  against 
for  contempt  of  the  house  which  sponsored  the  inquiry.'  " 

001  E.g.,  Appeal  of  Hartranft,  discussed  in  text  accompanying  notes  311-14  supra. 
See  also  note  309  supra. 

682  Sec  statement  by  Mr.  Justice  Jackson,  quoted  in  note  416  supra. 
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tion  was  virtually  unlimited;  and  on  the  whole  it  has  served  the 
democratic  process  well.  While  history  is  not  a  straitjacket,  depar- 
tures from  historical  "meaning"  should  not  be  at  the  call  of  every 
breeze  that  blows  but  only  in  response  to  grave- exigencies  adjudged 
to  be  such  by  the  courts.    , 

The  strongest  argument  for  the  existing  de  facto  substitution 
of  an  unlimited  power  of  withholding  in  the  executive  discretion 
is  made  by  Professor  Bishop,  who  concludes  that  "whereas  the 
present  situation  is  quite  tolerable  ["not  inimical  to  good  govern- 
ment"], unlimited  congressional  access  to  executive  information 
(whether  "secrets  of  state"  or  merely  "official  information")  would 
almost  certainly  be  intolerable."553  This  conclusion  collapsed  under 
the  recent  facts:  with  one  exception  President  Kennedy  gave  Con- 
gress complete  access  to  executive  information554  and  as  yet  there 
is  no  sign  that  the  consequences  are  "intolerable."  Then  too,  over 
the  years  the  vast  bulk  of  congressional  requests  for  information 
have  met  with  compliance,558  from  which  we  may  conclude  that 
"merely  'official  information' "  was  freely  turned  over  without 
"intolerable"  consequences.  The  claim  of  privilege  for  "merely 
'official  information,'  "  it  cannot  be  unduly  emphasized,  is  of  rela- 
tively recent  origin,550  and  such  claims  have  been  rebuffed  in  private 
litigation.557  Of  grave  military  and  state  secrets  more  will  be  said 
later.  Several  "practical  considerations"  are  advanced  by  Professor 
Bishop. 

First,  he  argues,  "congressional  control  over  appropriations  and 
legislation  is  an  excellent  guarantee  that  the  executive  will  not 
lightly  reject  a  congressional  request  for  information  .  .  .  ."558 
Events  have  proven  the  "guarantee"  ineffectual;  repeatedly  the 
very  administration  under  which  he  served  lightly  rejected  such  re- 
quests,659 notwithstanding  congressional  power  to  appropriate  or 
abolish  functions.  Happily  Congress  has  not  permitted  its  frustra- 
tions to  drive  it  to  effective  reprisals,  such  as  withholding  appropria- 
tions for  missiles  programs  or  abolishing  the  office  of  Inspector 
General  because  information  was  not  forthcoming  from  the  Armed 


663  Bishop  486. 

554  See  text  accompanying  note  6  supra. 

665  See  text  accompanying  note  304  supra.  Kramer  &  Marcusc  898,  629,  638. 

6r,°  Sec  Younpcr  771-73.  Sec  also  text  accompanying  note  492  supra. 

fi57  "Merely  'official  information' "  no  longer  can  lay  claim  to  the  shelter  of 
the  housekeeping  statute,  sec  text  accompanying  note  489  supra;  it  enjoys  no  case- 
law  protection,  see  text  accompanying  note  490  supra.  Sec  also  Wigmorc's  comments, 
quoted  in  note  492  supra.  See  also  note  451  supra. 

668  Bishop  486. 

660  See,  e.g.,  text  accompanying  notes  3S6-6S,  497,  500-04,  507-11,  518-52  supra. 
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Services.""0  That,  in  the  current  argot,  would  be  "a  hell  of  a  w;iy 
to  run  a  railroad." 

Second,  argues  Professor  Bishop,  "Congress  may  not  be  a  safe 
repository  for  sensitive  information,"  and  "in  the  heat  of  partisan 
passion"  the  national  interest  may  run  "a  very  poor  second  to 
considerations  of  faction."501  He  cites  as  an  example  Senator  Burton 
K.  Wheeler's  revelation  of  "the  Navy's  occupation  of  Iceland 
[during  World  War  II]  while  the  operation  was  still  in  progress  and 
the  ships  vulnerable  to  attack  by  submarines,"  apparently  because 
Wheeler  was  an  "extreme  isolationist."502  Such  conduct  should  not  be 
extenuated;  but  is  the  alternative  to  conceal  from  Congress  occupa- 
tion of  a  foreign  country  until  after  the  event?  Consider  an  "occupa- 
tion" of  Guatemala  or  Cuba. 

The  British  have  "successfully  practiced"  an  "alternative  to 
non-information,"  taking  the  legislature  into  executive  "confidence 
very  fully"  subject  to  security  checks  applicable  to  the  executive; 
and  an  English  writer  remarks  that  during  World  War  II  the  "high 
quality"  of  security  was  "astonishing"  in  light  of  the  extent  to 
which  "Parliament  was  privy  to  the  details"  and  "continuous  publi- 
cation to  between  six  and  fourteen  hundred  persons."003  Our  own 
early  history  affords  a  parallel  example:  the  injunction  of  absolute 
secrecy  for  the  proceedings  of  the  Constitutional  Convention  was 
scrupulously  observed.504 

If  it  be  assumed  that  Some  "sensitive"  information  must  be 
withheld,  that  need  scarcely  justifies  the  wholesale  withholding  of 
minor  matters  reported  in  the  Kramer  and  Marcuse  collection.  But, 
in  fact,  really  sensitive  matters  are  not  shielded  from  congressional 
leaders,  witness  President  Kennedy's  disclosure  to  the  leadership 
on  the  eve  of  the  Cuban  "quarantine"  in  November,  1962.°°°  Nor 


500  Sec  text  accompanying  notes  356-65  supra. 
601  Bishop  486. 

502  Id.  at  486  n.41.  For  addiUonal  examples,  sec  Newman  &  Kcaton  570-71 
n.38.  The  authors  also  call  attention  to  examples  of  "possible  abuses  of  the  executive 

right  of  privacy." 
oo.i  parry   741, 

504  Farrand,  Framing  58-59. 

605  See  text  accompanying  note  533  supra.  Professor  Bishop  generously  read  the 
manuscript  of  this  article  and  concluded,  I  am  authorized  to  say,  that  "our  dif- 
ferences are  mainly  differences  of  emphasis.  When  I  say  that  unlimited  discretion 
in  Congress  to  require  the  Executive  to  disclose  information  would  be  intolerable,  I 
mean  only  that  Congress  should  not  have  the  last  word.  My  own  view  is  certainly 
that  there  is  a  strong  prcsumpUon  in  favor  of  disclosing  information  and  that  it 
should  be  withheld  from  Congress  only  in  extraordinary  circumstances."  In  a  second 
letter,  he  agreed  that  "information  is  furnished  in  truly  'extraordinary'  circum- 
stances ....  The  controversies  have,  without  exception,  I  believe,  arisen  in  the 
context  of  domesUc  political  hassles1  of  one  sort  of  another."  Yet  the  Teapot  Dome 


161 
IS22  UCLA  LAW  REVIEW  [Vol.  12:   1287 

is  it  conceivable  in  light  of  the  astronomical  appropriations  that 
were  required  to  be  accounted  for,  that  the  leadership  in  Congress 
was  kept  in  the  dark  respecting  the  Manhattan  Atomic  Project.  That 
confidence  was  kept  inviolate.  It  would  be  a  sad  day  for  America  if 
crucial  foreign  or  military  affairs  were  to  be  concealed  from  Con- 
gress. The  Constitution  was  designed  to  prevent  the  President  from 
embarking  on  military  or  foreign  adventures  single  handed.  To  that 
end,  for  example,  the  power  to  declare  war  was  lodged  in  the  Con- 
gress/'"" and  without  information  Congress  cannot  act  as  a  check. 
Grave  matters  of  state  inevitably  must  be  and  arc  shared,  so  that 
in  reality  the  plea  of  secrecy  serves  chiefly  to  shield  the  inconse- 
quential. 

The  executive  branch  cannot  ask  the  Congress  to  have  faith  in 
it  when  it  exhibits  none  in  Congress,  as  when  the  Army  refused  to 
divulge  information  about  the  unfortunate  U-2  flight  over  Russia 
in  1960,  "even  under  conditions  of  complete  secrecy."''"17  If  there 
has  been  an  infrequent  congressional  "leak,"  the  executive  branch 
too  has  known  its  dreadful  leaks,  e.g.,  Rosenberg.508  There  is  an 
aura  of  self-righteousness  about  the  executive  determination  that  it 
alone  can  be  trusted  with  "secrets."  "Bureaucrats,"  no  less  than 
Congressman,  Professor  Bishop  recognizes,  act  both  "from  the  best 
and  worst  of  motives."500      I 


disclosures  resulted  from  just  such  la  "political  hassle."  A  Congress  of  the  President's 
own  political  persuasion  will  look  indulgently  at  executive  "peccadilloes." 

go*  U.S.  Const,  art.  I,  §  8(ll|). 

007  Kramer  &  Marcusc  892.  The  flight  of  an  "acknowledged  American  Spy" 
over  Soviet  territory  on  the  eve  o(  a  "summit  conference"  between  Khrushchev  and 
Eisenhower,  the  immediate  collapsfc  of  the  conference,  the  question  whether  trigger 
mechanisms  were  adequately  policed,  all  agitated  the  public  mind.  White,  The 
Making  of  the  President,  1960,  tit  138-40   (Cardinal  ed.  1961). 

&G«  Sec  Rosenberg  v.  United  \ States,  346  U.S.  273  (19S3).  On  Oct.  11,  1963, 
the  New  York  Times  (Western  cd.l),  p.  1,  reported  that  an  Army  sergeant  who  had 
been  assigned  to  the  National  Security  Agency  committed  suicide  when  under  investi- 
gation for  security  violations,  having  allegedly  "delivered  the  nation's  most 
sensitive  codes  and  communications  secrets  to  the   Russians." 

During  John  Adams'  presidency,  Secretary  Wolcott,  a  member  of  his  Cabinet, 
was  supplying  Alexander  Hamilton,  Adams'  inveterate  enemy,  "with  confidential 
government  communications."  2  Page  Smith  1043.  On  a  lower  level,  compare  the 
leak  by  an  Army  Intelligence  Officer  to  Senator  McCarthy  of  an  FBI  report.  Kramer 
&  Marcusc  679. 

Taylor  asks:  "Are  the  members  and  staffs  of  the  Congressional  loyalty  investi- 
gating committees  more  or  less  trustworthy  than  the  security  agencies  of  the  execu- 
tive branch  ?  It  is  well  known  that  a  number  of  ex-Communists  have  been  employed 
by  these  committees,  and  that  many  others  arc  in  touch  with  their  staffs  as  sources 
and  consultants.  Is  the  discretion  of  the  staffs,  and  the  sincerity  of  conversion  of 
these  former  Communists  beyond  doubt?"  Taylor  108.  All  this  is  no  less  true  of 
ex-Communists  who  have  been  in  the  employ  of  the  FBI.  Sec  McKay  152. 

509  Bishop  477.  It  is  not  Senator  McCarthy  alone  who  would  "prospect  in  the 
security  files  of  charwomen,  junibr  clerk-typists  and  building  guards,"  id.  at  488, 
for  a  "short  order  cook"  at  a  Naval  Gun  Factory  was  "summarily"  barred  by  an 
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Assume  that  some  secrets  are  of  such  gravity  that  disclosure 
must  be  rigorously  limited.  For  this  situation  we  have  Pitt's  sugges- 
tion, early  picked  up  by  a  congressional  committee,  that  the  secret 
be  transmitted  to  a  select  few  designated  by  the  legislature.570  That 
suggestion  was  acted  upon  by  Secretary  of  State  Dulles  when  he 
showed  Senators  Taft  and  Sparkman  confidential  material  respecting 
a  nominee  for  high  office/'71  Both  President  Hoover,  and  later  the 
younger  Hoover,  as  acting  Secretary  of  State,572  offered  to  make 
confidential  information  available  if  the  Committee  would  pledge 
itself  not  to  publicize  the  information.  On  both  occasions  the  Com- 
mittee refused  to  make  such  a  guarantee,  although  normally  the 
underlying  purpose  of  access — to  obtain  information — would  be 
satisfied  without  publicizing  it,  and  under  some  circumstances  it 
may  be  unreasonable  to  ask  for  more. 

A  statutory  approach  may  be  suggested:  upon  written  request 
by  an  agency  head  the  committee  chairman  shall  direct  that  the 
furnished  information  be  considered  in  closed  session  at  which  he 
or  a  designated  member,  other  than  one  implicated  in  the  original 
request  for  information,  shall  be  present.  Upon  executive  request, 
top  secret  material  shall  be  limited  to  scrutiny  by  a  few  members 
designated  by  the  presiding  officer  of  the  relevant  House.  Before 
such  materials  are  released  to  the  public  over  the  protest  of  the 


Admiral  after  the  Security  Officer  determined  that  she  had  failed  to  meet  the  security 
requirements  of  the  installation.  Cafeteria  &  Restaurant  Workers  Union  v.  McElroy, 
367  U.S.  886   (1961). 

070  In  the  course  of  the  Walpole  debate,  Pitt  said:  "There  are  Methods.  Sir, 
for  preventing  Papers  of  a  very  secret  Nature  from  coming  into  the  Hands  oi  the 
Servants  attending,  or  even  of  all  the  Members  of  our  Secret  Committee.  If  his 
Majesty  should  by  Message  acquaint  us  that  some  of  the  Papers  scaled  up  and 
laid  before  us  required  the  utmost  Secrecy,  we  might  refer  them  to  our  Committee, 
with  an  Instruction  for  them  to  order  only  two  or  three  of  the  Number  to  inspect 
such  Papers,  and  to  report  from  them  nothing  but  what  they  thought  might  be 
safely  communicated  to  their  whole  Number.  By  this  Method,  I  hope,  the  Danger 
of  a  Discovery  would  be  effectually  removed;  therefore  this  Danger  cannot  be  a 
good  Argument  against  a  Parliamentary  Inquiry."  13   Chandler   173-74. 

One  hundred  years  later  a  Committee  of  the  House  of  Representatives  said: 
"Information  .  .  .  may  be  referred  to  a  committee  under  the  charge  of  secrecy  until 
an  examination  of  it  can  be  made,  when,  if  the  committee  concur  in  opinion  with 
the  Executive,  its  publication  will  be  dispensed  with.  This  is  the  true  parliamentary 
course.  It  furnishes  at  once  a  security  against  secret  abuses  and  the  irresponsibility 
of  public  officers  and  agents  which  would  follow  the  denial  of  the  right  of  the 
House  to  demand  information,  and  at  the  same  time  protects  the  State  against  the 
discovery  of  facts  so  important  for  the  time  to  be  concealed."  H.R.  Rep.  No.  271, 
27th  Cong.,  3d  Sess.  7  (1843).  The  House  Committee  found  "no  warrant  in  the 
Constitution"  for  the  presumption  "that  those  interests  would  be  more  safe  in  his 
[the  President's]  keeping  than  in  that  of  the  House." 

671  Bartii  37-38.  Hamilton,  so  said  Madison,  complained  "of  the  House,  because 
the  members  did  not  go  to  his  office  and  ask  information,  instead  of  requiring  it  to 
be  publicly  reported."  3  Annals  of  Cong.  947  (1793). 

072  Att'y  Gen.  Memo.  21;  Kramer  &  Marcusc  842. 
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agency  head,  the  issue  shall  be  processed  through  machinery  here- 
inafter suggested573  and  submitted  to  the  courts.  It  would  always  be 
open  to  a  court  to  direct  that  disclosure  be  confined  to  closed  hear- 
ings. From  time  to  time  there  may  be  the  lone  member  who  will 
defy  judicial  and  congressional  injunctions  of  secrecy.  A  judicial 
system  which  has  not  hesitated  to  hold  the  Solicitor  General  and  the 
Secretary  of  Commerce  in  contempt574  would  not  draw  back  from 
teaching  a  defiant  Congressman  respect  for  law.  For  the  infrequent 
maverick  Congress  itself  has  at  hand  censure  and  possibly  the 
contempt  power  to  chasten  one  who  departs  from  its  standards.  A 
member  of  the  House  was  "censured  for  divulging  secret  correspond- 
ence" in  the  early  days  of  the  republic.575  During  World  War  II 
Parliament  rigorously  policed  alleged  breaches  of  its  security  by 
Members  and  "constituted  itself  the  jealous  guardian  of  its  own 
orders  of  secrecy."070  A  Congress  which  lays  claim  to  sharing  grave 
secrets  must  accept  the  responsibility  of  preserving  their  secrecy. 


073  Sec  p.  1335  infra. 

674  Sec  text  accompanying  notes  329-30  supra. 

675  5  Annals  of  Cong.  443  (1796).  The  House  likewise  censored  John  Randolph 
for  writing  to  President  Adams  in  a  style  that  was  "improper  and  reprehensible." 
2  Page  Smith  1023. 

The  power  of  Parliament  to  commit  its  own  members  for  contempt  stretches 
back  to  the  16th  century  and  was  judicially  confirmed  in  Burdett  v.  Abbott,  14  East. 
1,  104  Eng.  Rcpr.  501,  555,  557  (K.B.  1811).  I  have  found  no  case  in  which  Congress 
attempted  to  hold  a  member  in  contempt,  although  there  is  a  statement  by  Congress- 
man Findlcy  in  1793,  asserting  the  most  sweeping  contempt  power.  See  note  627 
infra. 

U.S.  Const,  art.  I,  §  5(2)  provides  that:  "Each  House  may  .  .  .  punish  its 
members  for  disorderly  behaviour,  and  .  .  .  expel  a  member."  A  dictum  stressing 
punishment  for  "disorderly  behavior"  or  for  "refusal  to  obey  some  rule  on  that 
subject  made  by  the  House  for  preservation  of  order"  appears  in  Kilbourn  v. 
Thompson,  103  U.S.  168,  189-90  (1880).  Earlier,  Mr.  Justice  Johnson,  implying  a 
general  congressional  power  to  punish  non-members  for  contempt  in  the  face  of  the 
express  grant  limited  to  members,  explained  that  "the  exercise  of  the  powers  given 
over  their  own  members,  was  of  such  a  delicate  nature,  that  a  constitutional  pro- 
vision became  necessary  to  assert  or  communicate  it  ...  .  [S]omc  such  provision 
was  necessary  to  guard  against  [the  states']  mutual  jealousy  since  every  proceeding 
would  indirectly  affect  the  honor  of  interests  of  the  state  which  sent  him."  Anderson 
v.  Dunn,  6  Wheat.  (19  U.S.)    204,  234   (1821). 

In  the  Convention  records,  Edmund  Randolph's  scheme  for  a  Constitution  con- 
tains a  "quaere  how  far  the  right  of  expulsion  may  be  proper,"  2  Farrand  Records 
140.  That  "quaere"  dropped  from  sight.  Two  Wilson  drafts  contain  the  statement 
"may  expel  a  member,  but  not  a  second  time  for  the  same  offense."  Id.  at  156,  166. 
From  this  last,  we  may  conclude  that  expulsion  for  an  "offense,"  minimally  against 
the  respective  houses,  was  contemplated.  What  is  the  effect  of  the  "punishment  for 
disorderly  behavior"  phrase?  I  suggest  that  expulsion  for  "disorderly  conduct"  was 
deemed  too  drastic  and  the  sanction  was  limited  to  punishment  short  of  expulsion. 
It  docs  not  follow  that  Congress  is  powerless  to  "punish"  for  an  "offense"  of  a 
different  order.  The  power  to  expel  comprehends  a  power  to  impose  a  less  severe 
sanction,  e.g.,  confinement  for  contempt  in  defying  an  injunction  to  preserve  secrecy 
in  a  matter  touching  national  security.  This  was  the  power  historically  exercised  by 
Parliament  and  there  is  no  evidence  that  the  Framcrs  intended  to  deny  it  to 
Congress. 

«°  Parry  762-68. 
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Third,  Professor  Bishop  argues  for  preservation  of  privacy 
for  derogatory  information  in  executive  files/'77  This  is  truly  a 
"compelling"  consideration/'78  But  distressing  as  needless  publicity 
of  such  matters  has  often  been,  it  is  an  issue  of  decency,  of  protec- 
tion of  the  individual  against  what  Taylor  has  termed  "indecent 
exposure."57"  The  citizen's  protection  against  Congress  has  not  been 
confided  finally  to  the  executive  departments,  root  and  branch  the 
creation  of  Congress/80  Historically  the  claim  of  an  inherent  execu- 
tive power  to  withhold  "derogatory"  materials  stands  on  none  too 
solid  ground.  The  Walpole  Select  Committee  refused  recognition 
even  to  a  claim  of  privilege  against  self-incrimination;581  and  on  the 
first  occasion  that  Jefferson  lectured  Congress  on  the  need  for  pro- 
tection of  the  innocent  he  in  fact  made  a  complete  disclosure. 

This  tenderness  for  "derogatory"  information  ill  becomes  an 
executive  branch  that  time  after  time  has  placed  the  individual  in 
cruelly  humiliating  circumstances  without  disclosure  for  the  pro- 
tection of  his  interest582  and  has  not  hesitated  to  reveal  the  most 
"derogatory"  information  when  it  served  its  own  political  pur- 
poses/83 It  is  not  necessary  to  maintain  that  "Congress  is  the 
paladin  of  civil  liberties  and  the  executive  their  foe"084  for  it  suffices 
that  the  pot  cannot  call  the  kettle  black.  This  is  not  to  suggest  that 
reputations  of  innocent  men  are  to  be  flung  to  the  dogs  but  rather 
to  question  whether  the  executive  can  lay  claim  on  either  moral 
or  legal  grounds  to  being  the  sole  and  final  judge  of  what  Congress 
may  safely  see.  The  individual  here  as  elsewhere  must  look  to  the 
courts  for  protection  against  both  the  President  and  Congress. 

I  would  not  intimate  that  judicial  protection  renders  congres- 
sional self-improvement  unnecessary.  Congressional  lynching-bees 
have  lessened  respect  for  Congress  and  have  shaken  the  deep-seated 


"7  Bishop  487. 

678  Barth  32;  Taylor  106. 

670  id.  at  85. 

080  The  "chief  executive  departments  are  all  the  work  of  the  first  and  succeed- 
ing Congresses.  No  constitutional  duty  demanded  their  institution;  no  constitutional 
duty  demands  their  continuance."  Landis  196.  This  is  even  more  plain  in  the  case  of 
the  "independent"  agencies  which  were  meant  to  be  the  "arm  of  Congress." 

Mi  13  Chandler  224-25. 

082  United  States  ex  rel.  Knauff  v.  Shaughnessy,  338  U.S.  537  (1950).  Cf.  note 
539  et  al.;  Greene  v.  McElroy,  360  U.Sk  474  (1959),  discussed  at  text  accompanying 
notes  456-58  supra;  Bailey  v.  Richardson,  182  F.2d  46  (D.C  Cir.  1950).  Gellhoun 
&  Byse  49,  refer  to  the  "notorious  insensitivity  with  which  the  Immigration  and 
Naturalization   Service  at  times  discharged  its  duties.   .   .   ." 

683  Compare  Attorney  General  Browncll's  summary  in  "considerable  detail"  on 
television  of  a  "Top  Secret"  FBI  report  after  the  death  of  Harry  Dexter  White,  to 
show  that  White,  who  had  denied  these  charges  under  oath  before  a  House  Commit- 
tee, "was  known  to  be  a  Communist  Spy,"  an  incident  which  Barth  describes  as 
"flogging  the  dead  body"  of  White.  Barth  91-92,  131. 

68*  Bishop  489. 
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conviction  of  the  American  people  that  they  "must  look  to  repre- 
sentative assemblies  for  protection  of  their  liberties."585  The  sadistic 
spectacle  of  Senator  McCarthy  publicly  lashing  the  helpless  General 
Zwickcr,  for  example,  was  revolting  to  a  sense  of  fair  play/'80  All 
this  to  make  political  hay  at  the  cost  of  hapless  public  servants.  Fear 
of  exposure  to  such  humiliation  must  deter  able  men  from  enter- 
ing public  service.  A  step  in  the  right  direction  was  taken  by  the 
House  in  the  Fair  Play  Rules  of  1955/'"  But  it  was  only  a  beginning. 
Not  just  better  rules,  but  a  heightened  sense  of  responsibility  for 
their  enforcement  and  calling  a  halt  to  the  unjustified  smearing 
of  public  officials  are  required.  The  quest  for  inefficiency  and  corrup- 
tion, or  for  information,  need  not  be  converted  into  a  witchhunt  with 
all  too  frequent  resort  to  a  pillory.  Respect  for  the  individual,  it 
cannot  too  often  be  emphasized,  is  the  cornerstone  of  democracy, 
and  when  Congress  permits  its  own  members  unjustly  to  tear  the 
individual  down,  it  shakes  the  entire  democratic  structure.  We  are 
entitled  to  look  to  Congress  itself  for  protection  from  its  irresponsible 
members,  and  resort  to  the  courts  for  the  protection  against  them 
should  be  a  last  ditch  and,  hopefully,  unnecessary  step. 

Finally,  our  solicitude  to  guard  against  misuse  of  derogatory 
information  in  executive  files  must  not  blind  us  to  the  fact  that 

absence  of  a  legislative  check — or  of  any  publicity — may  promote  gross 
irresponsibility  or  carelessness  in  an  executive  agency — which  is 
especially  dangerous  in  a  police  agency  such  as  the  FBI.  So  long  as 
its  reports  arc  kept  confidential,  appraisal  of  its  methods,  its  sources, 
its  reliability,  and  its  judgment  is  extremely  difficult.r'88 

Fourth,  Professor  Bishop  argues  that  the  interchange  of 
opinions  which  precedes  a  policy  decision  requires  shelter;  that 
subordinates  who  advise  superiors  "should  be  able  to  present 
unpalatable  facts  and  make  unpopular  arguments  without  fear  of 
being  dragooned  by  the  first  Congressman  who  needs  a  headline." 
The  "most  compelling  illustration,"  says  Professor  Bishop,  is 
found  in  the  "operation  of  the  employee  security  system,"  citing 
the  Army's  repulse  of  McCarthy's  attempt  to  subpoena  individual 
members  of  the  Appeals  Board  employed  in  the  screening  of  em- 
ployee security  cases.589  On  the  hunt  for  "any  members  of  the  old 


586  Myers  v.  United  States,  272  U.S.  52,  294-95  (1926)  (Brandeis,  J  ,  dissenting, 
joined  by  Holmes,  J.). 

68G  The  Senator  told  the  General  that  "he  was  unfit  to  wear  the  uniform  on 
which  were  sewn  the  General's  decorations  for  heroism  in  the  service  of  his  country." 
Taylor  87. 

587  Sec  Newman,  Some  Facts  on  Fact-Finding  by  an  Investigatory  Commission, 
13  Ad.  L.  Bull.  120,  123  (1960-61). 

588  Barth  39. 

580  Bishop  487-88;  Kramer  &  Marcuse  671-74. 
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Administration  who  hid  communists,"  McCarthy  was  barred  be- 
cause the  "loyalty  boards  were  quasi-judicial  in  character. "r'°°  A 
Special  Senate  Committee  which  later  looked  into  the  Army-Mc- 
Carthy imbroglio  rejected  immunity  from  subpoena  but  indicated 
that  there  "may  be  many  subjects  on  which  they  should  not  be 
forced  to  testify,"  spelled  out  by  the  minority  as  freedom  from 
testifying  as  to  "the  reasons  for  their  judicial  determinations.'"101  If 
we  accept,  the  premise  that  these  appeals  boards  were  exercising 
judicial  functions,  as  now  seems  requisite,002  then  their  immunity 
from  probing  into  the  processes  whereby  they  arrived  at  their 
decisions  is  clear/'08  Manifestly,  however,  this  example  does  not 
stretch  to  exclude  every  internal  communication  by  every  govern- 
mental subordinate. 

There  may  be  more  than  meets  the  eye  in  the  executive  argu- 
ment that  employees  must  be  "free  to  disagree  with  their  superiors 
without  being  subject  to  later  hearings  as  whether  they  were  right 
or  whether  they  were  wrong."504  The  subordinate  who  was  "right" 
will  not  complain  of  disclosure,  for  that  only  vindicates  his  judgment. 
Frequently  it  is  salutary  to  disclose  that  the  chief  ignored  the  sound 
advice  of  a  subordinate  who,  for  example,  better  resisted  "influence" 
than  a  politically  oriented  chief.  Often,  too,  subordinates  who  differ 
with  their  superiors  are  eager  to  voice  their  differences.01"''  Spectacular 


500  Id.  at  072,  citing  S.  Rep.  No.  2507,  83d  Cong.,  2d  Scss.  60  (1954). 

501  Kramer  &  Marcusc,  J74-75. 

r'02  Cf.  discussion  of  Greene  v.  McElroy,  at  text  accompanying  notes  456-58 
supra. 

oo;»  United  States  v.  Morgan,  313  U.S.  409,  422  (1941).  In  Boeing  Airplane  Co. 
V.  Coggcsh.ill,  280  I'". 2d  654  fD.C.  Cir.  I960),  the  plaintiff,  for  purposes  of  la*  court 
review  of  t lie  Renegotiation  Board's  determination  of  excess  profits,  subpoenaed  all 
the  files  relating  to  the  renegotiation.  As  to  some  of  the  documents,  the  Hoard  con- 
tended that  its  "members  would  he  inhibited  in  their  deliberations,"  id.  at  657,  and 
the  court  held  that  with  respect  to  "recommendations  as  to  policies  which  should  be 
pursued  by  the  Hoard,  or  recommendations  as  to  decisions  which  should  be  reached 
by  it,  the  claim  of  privilege  is  well  founded."  Id.  at  660. 

The  reasons  for  shielding  the  judicial  decision-making  process  do  not  appear  to 
have  the  same  force  in  the  realm  of  policy  making  as  will  hereafter  appear. 

504  Quoting  Assistant  Attorney  General  Hansen,  Kramer  &  Marcusc  8S7.  For 
similar  views  in  a  private  litigation  sec  Kaiser  Alum.  &  Chem.  Corp.  v.  United  States, 
;  immarized  at  note  494  supra. 

"I  he  fact  that  President  Eisenhower  "waived"  the  withholding  directive  in  the 
Dixon-Yates  investigation,  Kramer  &  Marcusc  691,  and  that  ICA  turned  over  an 
internal  audit  report  on  Iran,  id.  at  663,  suggests  that  "candid  interchange"  is  a 
matter  of  convenience  rather  than  inexorable  administrative  necessity,  as  is  more 
strikingly  illustrated  by  the  total  (but  for  one  incident)  stoppage  of  such  withholding 
by  President  Kennedy,  note  6  supra.  Sec  note  514  supra. 

COS  VVhcn  the  Department  of  Justice  waived  the  "candid  interchange"  rule,  a 
former  attorney  of  the  Antitrust  Division  testified  that  "he  was  critical  of  the 
proposed  settlement  of  the  A.T.  &  T.  case,  and  that  he  refused  to  sign  the  proposed 
consent  decree."  Kramer  &  Marcusc  889  n.746.  The  interest  of  the  Congress  in  how 
the  anUtrust  program  is  being  enforced  surely  justified  inquiry  into  what  ingredients 
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illustration  is  furnished  by  testimony  of  sundry  generals  and  ad- 
mirals before  a  Senate  Committee  investigating  why  a  $6,500,000,000 
contract  for  the  "TFX  experimental  plane"  was  awarded  to  General 
Dynamics  Corporation  rather  than  to  Boeing  Company/'"0  These 
"subordinates"  appeared  in  opposition  to  Secretary  of  Defense 
MoNamara,  and  before  long  one  head  rolled,  that  of  Admiral  George 
W.  Anderson,  Chief  of  Naval  Operations.5"7  There  is  no  reason  to 
denigrate  Secretary  McNamara's  heroic  attempt  to  rationalize  the 
three  intractable  Services  and  to  assert  control  over  swollen  military 
budgets  and  often  inept  planning.  Nevertheless  it  would  be  unrea- 
sonable to  ask  Congress  to  appropriate  such  staggering  sums  with- 
out being  apprised  of  conflicting  views  of  the  experts.008  As  to  the 
subordinate  who  was  "wrong,"  another  commentator  who  is  in 
government  service  says  that  "it  is  self-evident  that  the  hapless 
Department  head  who  is  criticized  for  a  bad  decision  will  use  his 
authority  to  rid  himself  of  the  advisor  who  gave  incompetent  ad- 
vice."500 If  this  be  so,  the  basis  of  "candid  interchange,"  the  "pro- 
tection" of  the  subordinate's  freedom  to  differ,  goes  down  the  drain. 

"Once  it  has  been  ascertained  that  a  responsible  official  .  .  . 
has  made  a  mistake,"  it  has  been  asked,  why  should  Congress  seek 
to  determine  "whether  the  mistake  .  .  .  was  caused  by  faulty  in- 
ternal advice?000  Often  the  "mistake"  emerges  only  when  we  learn 
of  the  "internal  advice."  Ia  the  Dixon-Yates  case  the  "mistake" 
came  to  the  surface  only  when  Congress  uncovered  the  conflicting 
interests  of  the  key  "internal  advisor."  If  Congress  is  to  expose 
corruption  and  waste  it  cannot  stop  with  pinning  the  mistakes  on 
the  head  who  more  often  than  not  is  totally  unaware  of  their 
presence.  The  efficiency  of  a  vast  department  turns  on  the  opera- 
tions of  its  sprawling  components,  operating  tier  on  tier,  and  its 
deficiencies  are  not  always  apparent  to  the  overburdened  head,  as 
one  Congressional  investigation  after  another  has  revealed,  and  as 
the  recent  malodorous  handling  of  grain  elevator  benefits  to  Billie 


entered  into  a  consent  decree  with  one  of  the  most  important  of  the  antitrust 
defendants.  One  branch  of  the  Department  of  Justice  refusal  to  furnish  documents, 
resting  on  the  confidential  nature  of  the  turn  over  by  A.T.  &  T.,  was  promptly  made 
ridiculous  by  A.T.  &  T.'s  voluntary  turn  over,  supplemented  by  turnovers  made  by 
the  Department  of  Defense  and  the  Federal  Communications  Commission.  Kramer 
&  Marcuse  887,  891,  913. 

&uu  N.Y.  Times,  March  29,  1963,  p.  1   (Western  ed.) ;  Los  Angeles  Times,  March 

28,  1963,  p.   1, 

r>07  n.y.  Times,  May  7,  1963,  p.  1    (Western  cd.). 

&08  Judge   Learned    Hand    thought    Congress   was   entitled    to    know.    Sec    text 
accompanying  note  513  supra. 

™»  Philos  54. 
i     «oo  Kramer  &  Marcuse  915. 
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Sol  Estcs  by  the  Department  of  Agriculture  freshly  illustrates/'01 
Of  these  peculations  an  uprjght  Secretary  of  Agriculture,  Orville 
Freeman,  was  quite  unaware.  It  was  more  important  to  trace  the 
conflicts  of  interest  and  sloppy  administration  that  operated  behind 
the  scenes  in  the  Pakistan  Elevator  case  than  to  pin  responsibility 
for  rejecting  the  low  bid  on  the  head.002  As  Chairman  Celler  asked 
in  another  situation,  "how  can  we  find  out  whether  there  has  been 
dereliction  unless  we  know  some  of  those  facts  ?"f'0,1  If  "efficiency" 
is  to  be  promoted,  the  investigator  must  determine  "what  informa- 
tion was  available  and  upon  what  basis  that  final  decision  was 
made."'104  Nor  does  executive  resistance  to  exposure  of  strong- 
smelling  administration  that  Congress  has  met  again  and  again  in- 
spire confidence  in  the  exercise  of  executive  prerogative  finally  to 
determine  when  exposure  is  required.005 

Professor  Bishop's  summary  of  preliminary  mechanics  em- 
ployed by  the  executive  branch  in  handling  legislative  inquiries 
further  illuminates  the  problem.  First,  "no  fishing  expeditions  are 
allowed,"  but  congressional  investigators  "must  define  with  reason- 
able precision  .  .  .  the  character  of  the  documents  they  wish  to 
see."000  This  is  a  remarkable  requirement,  coming  after  the  executive 
branch  prevailed  upon  the  courts  to  discard  the  "colorful  and  nostal- 
gic slogan  'no  fishing  expeditions'  "  and  to  clothe  an  agency  with 
a  "power  of  inquisition"  so  that  it  cart  "investigate  merely  on  suspi- 
cion that  the  law  is  being  violated."007  Thus  the  traditional  power 
of  the  "Grand  Inquest"  would  now  be  saddled  with  a  limitation 
that  the  newcomer  in  government  found  galling.  Assistant  Attorney 


601  Time  Magazine,  May  25,  1962,  p.  24. 

002  Sec  notes  513-14  supra.  In  England  the  Minister  accepts  the  "whole  shock 
of  any  political  attack"  and  it  is  a  convention  that  those  who  "advised  ministers 
or  what  advice  has  been  given"  arc  shielded  from  inquiry.  Wade  16.  The  English 
career  service  enjoys  an  enviable  reputation  and  this  course  enables  a  civil  servant  to 
work  in  an  "atmosphere  of  detachment."  Ibid.  But  the  price  is  high:  such  anonymity 
encourages  his  "occupational  love  of  secrecy,"  ibid.,  and  "a  civil  servant's  mis- 
conduct seems  more  likely  to  cause  the  downfall  of  his  minister  than  of  himself."  Id. 
at  233.  Perhaps  the  sheer  bulk  of  our  administrative  establishment  argues  for  a 
different  rule — the  price  of  misdoing  by  some  obscure  employee  should  not  be 
Orville  Freeman's  head.  Moreover,  the  "doctrine  of  ministerial  responsibility  [in 
England]  makes  it  difficult  for  a  Minister  to  admit  that  he  has  made  a  mistake — 
or,  which  is  more  serious  still,  that:  his  department  has  made  a  mistake."  Wade, 
Towards  Administrative  Justice  99  (1963).  As  Professor  Wade  sapicntly  observes: 
"Unwillingness  to  admit  mistakes  is  quite  strong  enough  in  the  human  character  as 
it  is,  without  any  constitutional  reinforcement."  Id.  at  101. 

c°3  Kramer  &  Marcuse  887. 

004  Chairman  McClcllan,  quoted  id.  at  836. 

005  See  text  accompanying  notes  515-30  and  note  31  supra. 
°°6  Bishop  489. 

607  United  States  v.  Morton  Salt  Co.,  338  U.S.  632,  642   (1950). 


169 
1330  UCLA  LAW  REVIEW  [Vol.  12:   1287 

General  Hansen  "admitted  that  it  might  be  difficult  for  a  subcom- 
mittee to  make  demands  for  specific  documents  without  having  ex- 
amined the  files, "r,°8  as  Professor  Schwartz  learned  when  he  was 
cast  in  the  role  of  investigator.*1"9 

For  his  second  point,  Professor  Bishop  lays  down  that: 

No  "raw"  files  arc  to  be  released.  The  files  requested  will  be  screened 
by  the  legislative  liaison  officer  or  one  of  his  assistants,  who  will  remove 
any  documents  which,  in  his  judgment  .  .  .  should  not  go  outside  the 
executive  branch.  There  can  be  no  blinking  the  fact  that  this  affords 
an  opportunity  for  serious  abuse.  ...  [I] t  is  most  certainly  unjusti- 
fiable to  remove  part  of  a  file  simply  because  it  betrays  administrative 
stupidity  or  inertia  [or  worse].  The  temptation. to  indulge  in  such  an 
abuse  is,  of  course,  considerable.610 

In  the  less  polite  parlance  that  callous  government  attorneys  em- 
ploy when  the  shoe  is  on  the  other  foot,  the  executive  branch  is 
accustomed  to  "stripping  the  files. "  Consider  the  raucous  outcries 
that  would  fill  the  air  were  government  attorneys  to  uncover  such 
a  practice  in  a  subpoena  enforcement  proceeding.  Note  too  that  an 
assistant  of  the  "liaison  officer"  may  make  the  judgment  of  what 
Congress  may  see  so  that  a  "stripped"  document  may  never  come 
to  the  surface,  thus  leaving  no  room  for  a  judgment  by  the  depart- 
ment head  whether  the  document  should  be  withheld.011 

Finally,  what  of  the  possible  "abuses"  that  arc  so  cheerfully 
conceded?  Professor  Bishop  first  concludes  that  the  risks  of  such 
abuse  are  "less  than  the  risk  inherent  in  giving  Congress  free  access 
to  executive  files."012  Free  access  may  carry  with  it  the  risk  that 
some  irresponsible  member  of  Congress  may  trumpet  a  "military 
secret"  to  the  world,  but  such  risks  arc  surely  outweighed  by  the 
perils  of  concealing  executive  derelictions  in  a  multi-million  executive 
staff  which  administers  and  disburses  vast  sums,  or  of  hiding  some 
ill-advised  foreign  adventure.  Second,  suggests  Professor  Bishop, 
competent  department  heads  learn  about  "honesty  as  a  policy  in 
their  dealings  with  Congress."013  Some  very  competent  heads,  how- 
ever, have  failed  to  learn  that  "homely  maxim,"  as  the  Dixon-Yates, 
the  Pakistan  Grain  Elevator,  the  burned  Farm  pamphlets  and  other 
heel-dragging  incidents  illustrate.014 


°°S  Kramer  &  Marcusc  890. 
c°o  Schwartz  4. 
«10  Bishop  489-90. 

011  Congress  is   deeply   resentful   if   "'subordinate   officials   who   never   sec   the 
President'  seem  to  determine  what  Congress  may  know."  Kramer  &  Marcusc  911. 

012  Bishop  490.  But  compare  notes  30,  31  and  41  supra. 
0!3  Bishop  490. 

014  See  text  accompanying  notes  516-28,  and  notes  30-31   supra.  With  two  of 
Professor  Bishop's  suggestions  I  am  in  accord:   (1)  congressional  recipients  of  highly 
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A  last  practical  consideration:  after  noting  the  secrecy  that 
surrounds  the  deliberations  of  "judges  in  their  chambers,  and  of 
grand  juries,"  Taylor  concludes  that  "the  executive  branch,  too, 
may  claim  that  it  is  not  required  to  plan  and  conduct  all  of  its  oper- 
ations in  a  goldfish  bowl."010  Certainly  the  alternative  is  not  to  con- 
duct all  its  operations  in  a  darkroom,  as  tended  to  become  the 
rule  in  the  Eisenhower  regime.  For  such  operations  as  really  demand 
a  darkroom,  disclosure  to  Congress  need  not  mean  disclosure  to  the 
public,  for  Congress  itself  can  and  should  limit  scrutiny  to  select 
members.  Grand  jury  proceedings  are  an  exception  to  "this  nation's 
historic  distrust  of  secret  proceedings,"  deeply  rooted  in  our  history 
and  long  antedating  the  adoption  of  the  Constitution.010  If  only 
there  were  a  like  tradition  of  "executive"  secrecy  1  Then  too,  the 
grand  jury  is  an  investigating  tribunal  of  constantly  changing  mem- 
bers, having  no  built-in  yearning  to  conceal  its  own  mistakes  or 
misdeeds.017  Nor  does  the  comparison  of  judicial  deliberations  with 
those  of  executive  employees  stand  any  better.  All  told  there  are 
some  500  or  600  federal  judges  as  against  upwards  of  2,500,000 
federal  employees.  The  problems  of  safeguarding  these  two  against 
inefficiency,  corruption  and  waste  are  simply  incommensurable.018 

"Judicial  deliberations"  are  better  compared  to  conferences 
between  the  President  and  a  Cabinet  member,  for  which  a  privilege 
was  recognized  in  Marbury  v.  Madison™  of  Presidential  communi- 
cations with  other  high  military  or  civil  officers,020  which  at  least 
one  congressional  committee  recognized.021  But  it  is  far-fetched  to 
compare  the  conferences  of  two  lowly  subordinates,  or  of  a  subor- 
dinate with  a  lower  echelon  chief,  with  consultation  between   a 

classified  information  should  themselves  be  subjected  to  a  security  check,  if  only 
because  strange  characters  do  from  time  to  time  find  their  way  into  Congress.  (2) 
The  executive  should  have  a  chance  to  comment  on  a  committee  report  before  it  is 
published  in  order  to  avoid  bona  fide  mistakes.  Nothing  so  promotes  cooperation, 
and  is  better  calculated  to  facilitate  the  quest  for  information,  than  to  remove  the 
matter  from  the   front  pages. 

«16  Taylor  86. 

C16  In  re  Oliver,  333  U.S.  257,  27$  (1948) ;  1  Holdsworth,  History  of  English 
Law  III   (3d  cd.  1922). 

017  Mr.  Justice  Douglas  reminded  us  that  commissions  "tend  to  acquire  a 
vested  interest  in  that  role."  Hannah  v.  Larchc,  363  U.S.  420,  499  (1960)  (dissent- 
ing opinion). 

618  The  fact  that  th-  executive  branch  cannot  peer  into  congressional  files,  as 
is  noted  by  Taylor  105,  and  Bishop  478,  may  be  similarly  explained.  Historically, 
furthermore,  the  Grand  Inquest  could  inquire  into  executive  conduct  whereas  there 
seems  to  be  no  precedent  for  a  reversal  of  roles. 

619  1  Cranch  (5  U.S.)  137,  144-45  (1803).  Attorney  General  Rogers  quotes 
Marshall,  C.J.,  as  saying  in  the  Burr  Trial  respecting  Marbury  v.  Madison  that  "the 
principle  decided  there  was  that  communication*  from  the  President  to  the  Secretary 
of  State  could  not  be  extorted  from  him."  Att'y  Gen.  Memo.  34. 

°"°  Kramer  &  Marcuse  683,  709 
«2i  Id.  at  873. 
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judge  and  his  immediate  aide  or  the  President  with  a  department 
head.  And  it  needs  emphasis  that  not  even  a  judge  is  beyond  the 
scope  of  legislative  investigation,  else  the  impeachment  power  would 
be  shackled.  The  oft-cited  example  of  Judge  Louis  Goodman's  re- 
fusal on  behalf  of  himself  and  his  fellow  district  judges  in  California 
to  testify  before  a  congressional  committee,  apparently  as  to  their 
conduct  of  judicial  proceedings,022  reflects  the  view  that  "such  an 
examination  of  a  judge  would  be  destructive  of  judicial  responsi-. 
bility."023  But  this  spells  ino  immunity  from  investigation  into 
judicial  misconduct,024  which  if  infrequent  has  yet  bobbed  up  from 
time  to  time.025 

The  plain  fact  is  that  the  executive  branch  was  meant  to  operate 
in  a  goldfish  bowl.  That  is  one  of  the  presuppositions  of  democratic 
government,  perceived  almost  from  the  outset: 

No  nation  ever  yet  found  any  inconvenience  from  too  close  an  inspec- 
tion into  the  conduct  of  its  officers,  but  many  have  been  brought  to 
ruin,  and  reduced  to  slavery,  by  suffering  gradual  impositions  and 
abuses,  which  were  imperceptible,  only  because  the  means  of  publicity 
had  not  been  secured.020 

The  alternative  to  a  "goldfish  bowl"  cannot  be  uncontrolled  execu- 
tive discretion  to  withhold  from  Congress  for,  as  the  Eisenhower 
era  teaches,  that  conduces  to  a  mushrooming  cloud  of  concealment. 
Dress  it  decorously  as  you  will,  in  the  last  analysis  executive  discre- 
tion to  determine  what  Congress  shall  sec  empowers  the  executive 
branch  to  determine  how  far  it  needs  to  be  investigated.  "If  men 
were  angels"  then  we  could  safely  lodge  that  power  in  the  subject  of 
investigation. 

Congress  is  not  without  means  of  self-help.  As  Professor  Bishop 
reminds  us: 

Congress  undoubtedly  has  power  to  punish  contempts  without  invoking 
the  aid  of  the  executive  and  the  judiciary,  by  the  simple  forthright 
process  of  causing  the  Sergeant  at  Arms  to  seize  the  offender  and  clap 


022  Bartii  80;  Taylor  96-97. 

023  United  States  v.  Morgan,  313  U.S.  409,  422   (1941). 

624  "Where  the  secret  is  a  judicial  secret  such  as  the  proceedings  of  a  judicial 
conference  preparatory  to  writing  an  opinion,  it  may  be  that  there  is  a  privilege 
belonging  to  the  judiciary,  but  that  has  not  been  decided,  and  might  turn  on 
whether  the  investigations  were  with  a  view  to  legislation  or  to  impeachment." 
Wyzanski  99. 

02c  Borkin,  The  Corrupt  Judce  219-58  (1962). 

020  Statement  by  Edward  Livingston,  a  great  early  American  lawyer  and 
legislator.  Quoted  in  Reynolds  v.  United  States,  192  F.2d  987,  995  (3d  Cir.  1951). 
See  also  notes  111-18  supra.  Cf.  text  accompanying  note  119  supra. 


68-287   O  -  71   -  12 
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him  in  the  common  jail  of  the  District  of  Columbia  or  the  guardroom 
of  the  Capital  Tolicc.027 

If  "Congress  has  never  in  the  past  been  willing  to  push  matters" 
to  the  point  of  directing  the  Sergeant  at  Arms  to  seize  the  person 
of  tin  executive  officer,"28  it  is  not  for  lack  of  power  but  rather  a 
tribute  to  Congress'  good  sense.  Recent  resistance  by  Alabama 
soldiers  to  service  of  federal  process  on  Governor  Wallace  illustrates 
how  unseemly  a  spectacle  would  be  the  repulse  of  the  Sergcant-at- 
Arms  by  a  cordon  of  federal  soldiers.0-0  That  could  only  serve  to 
bring  both  branches  into  disrepute,  to  convert  a  grave  constitu- 
tional issue  into  a  common  brawl.  Regression  to  the  jungle  of  self- 
help  in  any  form,  whether  by  withholding  vital  appropriations,  or 
abolishing  recalcitrant  agencies,  or  seizing  executive  recalcitrants, 
represents  an  undesirable  solution  to  conflicting  claims  of  consti- 
tutional power.  It  would  substitute  a  meat  cleaver  for  temperate 
arbitrament.  No  more  than  the  President  should  Congress  impose 
its  construction  on  the  opposite  branch  by  force  majeure.  It  is  to 
avoid  such  self-help  that  we  turn  to  the  courts. 

IX.   Justiciability  of  the  Conflict  Between  Congress  and 

the  Executive  Branch 

A  necessary  preliminary  to  the  question  of  justiciability  involves 
the  mechanics  of  entry  into  the  courts  for  resolution  of  the  legislative- 
executive  conflict.  The  district  courts  presently  have  "original  juris- 


027  Bishop  484.  Sec  Jurncy  v.  MacCrackcn,  294  U.S.  125  (1935) ;  McGrain  v. 
Daughcrty,  273   U.S.    135    (1927). 

The  legislative  contempt  power  has  its  roots  deep  in  parliamentary  history  and 
was  employed  by  the  Congress  from  the  beginning.  Sec  Bergcr  611,  620.  Congress- 
man Findlcy  had  asserted  the  power  in  the  House  of  1793:  "It  is  solely  in  the 
power  of  this  House  to  punish  all  contemptuous  or  indecent  treatment  of  its 
authority.  .  .  .  VVc  might  have  ordered  him  [Secretary  of  the  Treasury  Alexander 
Hamilton  1  to  the  bar  of  this  House  and  obliged  him  to  make  proper  acknowledgments." 
3  Annals  or  Cong.  963  (1793). 

It  will  be  recalled  that  Nicholas  Paxton,  Solicitor  of  the  Treasury,  was  imprisoned 
during  the  course  of  the  Walpolc  inquiry.  13  Chandler  139.  Brass  Crosby,  Lord 
Mayor  of  London  was  imprisoned  later.  Brass  Crosby  Case,  3  Wilson  189,  95  Eng. 
Rep.  1005,  (K.B.  1771).  Explaining  judicial  non-interference  with  Parliamentary 
contempt  commitments,  Blackstone  says,  "if  any  persons  may  safely  be  trusted  with 
this  power,  they  must  surely  be  the  Commons,  who  are  chosen  by  the  people."  Id. 
at  205,  95  Eng.  Rep.  at  1014.  See  note  66  supra. 

An  early  Massachusetts  case  sustained  the  power  of  the  legislature  to  "imprison" 
an  official  "for  contempt"  for  refusing  to  produce  papers,  saying  that  as  "the  grand 
inquest  for  the  Commonwealth,  [it]  .  .  .  has  power  to  inquire  into  the  official  conduct 
of  all  officers  of  the  Commonwealth.  .  .  ."  Burnham  v.  Morrissey,  80  Mass.  (14  Gray) 
226,  230,  239   (1859). 

MS  Bishop  485. 

020  Time  Magazine,  June  21,  1963,  pp.  13-14.  The  importance  of  "settling 
grievances  peacefully  in  the  courts"  was  stressed  in  United  States  v.  Mississippi,  85 
Sup.  Ct.  808,  817   (1965). 
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diction  of  all  civil  actions  .  .  .  commenced  by  the  United  States,  or 
by  any  agency  or  officer  thereof  expressly  authorized  to  sue  by 
Act  of  Congress."030  Under  this  act  it  has  been  held  that  a  Senate 
committee  authorized  by  Senate  Resolution  to  investigate  senatorial 
election  frauds  was  not  "authorized  to  sue,"031  but  that  turned  on 
the  lack  of  express  authorization.  Unless  we  consider  that  the  United 
States  is  exclusively  identified  with  the  executive  branch,  a  suit  on 
behalf  of  the  legislative  branch  is  no  less  in  the  interest  of  the 
United  States.  And  notwithstanding  the  Court's  reservation  in 
passing  whether  suit  would  lie  on  behalf  of  one  House  alone,  such 
suit  should  stand  no  lower  than  suit  on  behalf  of  a  single  Department, 
which  can  be  "commenced  by  the  United  States."032  Apparently  a 
department  or  agency  of  the  executive  branch  would  be  authorized 
under  the  terms  of  the  above  quoted  statute  to  file  suit  for  a  declara- 
tory judgment  whether  it  is  entitled  to  withhold  information  required 
from  it  by  a  congressional  committee.  Suppose  that  a  suit  for  a 
declaratory  judgment  on  behalf  of  some  branch  of  the  Executive 
is  "commenced  by  the  United  States,"  and  suppose  that  Congress 
desires  to  file  a  cross-complaint  to  compel  delivery  of  required  in- 
formation, can  the  words  "commenced  by  the  United  States"  be  con- 
strued to  permit  each  of  the  opposing  parties  to  be  "the  United 
States?"  Clarifying  legislation  might  well  obviate  litigation  over 
such  questions,  over  the  issue  whether  such  suits  present  "political 
questions,"  and  insure  that  both  branches  enjoy  reciprocal  rights.033 

«•■">  28  U.S.C.  §    1345    (1949), 

«;11  Rccd  v.  County  Comm'rs,  277  U.S.  376  (1928).  The  holding  of  the  case  is 
narrow:  The  Court  declined  to  construe  the  Senate  authorization  to  the  Com- 
mittee "to  do  such  other  things  as  may  be  necessary  in  the  matter  of  said  investi- 
gation" as  authorizing  suit,  largely  because  of  the  practice  of  both  Senate  and  House 
to  rely  on  their  "own  power  to  compel"  testimony.  In  passing,  the  Court  threw  doubt 
on  the  power  of  one  House  acting  alone  to  sue,  saying  "even  if  it  be  assumed  that 
the  Senate  alone  may  give  that  authority."  Id.  at  388-89. 

The  Committee  impressively  argued  (p.  379)  that  "Any  suit  brought  in  the 
exercise  of  a  constitutional  power  of  the  United  States  on  behalf  ...  of  any  of  its 
judicial,  legislative  or  executive  agencies,  is  a  suit  in  which  the  United  States  is  the 
real  party  in  interest.  ...  It  may  not  be  said  that  the  National  Government  has  a 
less  interest  in  the  execution  of  powers  of  the  legislative  branch  of  the  Government 
than  of  the  executive  branch;"  in  other  words,  the  "United  States"  is  not  exclusively 
identified  with  the  executive  branch. 

But  there  is  another  obstacle.  Representation  of  the  United  States  is  confined 
by  statute  to  the  Attorney  General  and  to  the  District  Attorneys.  5  U.S.C.  §§  309, 
310  (1964);  28  U.S.C.  §  507  (1964).  Given  a  dispute  between  Congress  and  the  ex- 
ecutive branch  it  is  to  be  anticipated  that  both  would  choose  to  represent  t:ic  Executive 
rather  than  Congress.  A  statute  should  therefore  provide  that  Congress  i.iay  appoint 
attorneys  to  represent  it. 

c3~  Id.  at  377,  388-89. 

C33  Account  should  then  be  taken  of  statutes  which  confine  representation  of  the 
United  States  to  the  Attorney  General  and  the  United  States  Attorneys.  5  U.S.C. 
§§  309,  310  (1964);  28  U.S.C.  §  507  (1964).  Quaere  whether  express  provision  for 
Congressional  appointment  of  its  own  counsel  is  needed. 
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In  developing  such  a  procedure,  the  benefits  of  first  escalating 
the  issues  for  top-level  evaluation  merit  consideration.  Not  all  de- 
mands for  information  represent  a  considered  congressional  judg- 
ment. Too  often  they  arc  pressed  by  headline-hunting  members  of 
Congress,  and  often  the  leadership  finds  itself  trapped  into  a  show- 
down that  might  have  been  averted  by  intervention  at  an  earlier 
stage.  Screening  of  executive  refusals  by  President  Kennedy  caused 
a  spectacular  diminution  of  withholdings034  which,  in  the  Eisenhower 
era,  were  often  downright  ludicrous.  To  stimulate  study  and  design 
of  a  statutory  procedure  for  the  accomplishment  of  such  objectives, 
the  following  is  suggested:  (1)  If  an  executive  officer  declines  to 
furnish  information,  the  head  of  the  agency,  upon  a  written  request 
by  the  congressional  committee  chairman,  shall  hold  a  closed  hear- 
ing on  the  refusal,  at  which  a  representative  of  the  committee  shall 
be  entitled  to  be  heard;  (2)  If  the  head  thereafter  endorses  his 
subordinate's  refusal  to  produce,  the  request  shall  be  put  before 
the  relevant  legislative  branch  in  order  to  obtain  approval  for  the 
institution  of  a  suit.  Similarly,  the  institution  of  suit  for  declaratory 
judgment  by  an  executive  agency  might  be  conditioned  on  prior 
approval  by  the  President.  Such  machinery  should  go  far  to  reduce 
needless  harassment  of  the  executive  branch  by  hot-headed  legisla- 
tive investigators  and  to  assure  that  agency  heads  will  seriously  re- 
view ill-considered  bureaucratic  refusals  to  furnish  information.  It 
would  siphon  off  petty  disputes,  leaving  only  important  issues  for 
submission  to  the  courts;  and  before  long  the  courts  would  pick,  out 

guidelines  that  would  further  diminish  the  area  of  controversy. 

i 
Whether  the  conflicting  claims  of  Congress  and  the  executive 

branch  respecting  Congress'  right  to  obtain  information  are  justici- 
able needs  to  be  considered  from  three  standpoints:  (1)  "cast  or 
controversy,"  (2)  "standing  to  sue,"  and  (3)  "political  questions." 

A.    Case  or  Controversy 

Suits  wherein  "part  of  the  government  appears  before"  the 
courts  "fighting  another  part"  are  now  a  commonplace,635  yet  judicial 


634  See  text  accompanying  notes  6  and  499  supra. 

Gj5  FTC  v.  Ruberoid  Co.,  343  U.S.  470,  482-83  (1952)  (Jackson,  J.,  dissenting). 
See  Federal  Maritime  Bd.  v.  Isbrandtsen  Co.,  356  U.S.  481  (1958);  Secretary  of 
Agriculture  v.  United  States,  347  U.S.  645  (1954);  United  States  v.  FPC,  345  U.S. 
153  (1953);  ICC  v.  Inland  Waterways  Corp.  319  U.S.  671,  683  (1943);  Miguel  v. 
McCarl,  291  U.S.  442,  450  (1934);  Summcrficld  v.  CAB,  207  F.2d  200  (D.C.  Cir. 
1953) ;  Stern. 

Such  actions  have  been  termed  "routine"  in  the  state  courts.  Note,  Judicial 
Resolution  of  Administrative  Disputes  Between  Federal  Agencies,  62  Harv.  L. 
Rev.  1050  (1949).  See  State  Bd.  of  Educ.  v.  Lcvit,  52  Cal.  2d  441,  343  P.2d  S  (1959) 
(proceeding  by  Board  of  Education  to  compel  Director  of  Finance  to  comply  with 
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cognizance  of  such  conflicts  in  terms  of  case  or  controversy  has 
received  little  analysis."110  One  hundred  years  ago  when  the  Treasury 
Department  appeared  in  opposition  to  the  Attorney  General,  the 
Court  shortly  stated  that  "where  the  United  States  is  a  party,  and 
is  represented  by  the  Attorney-General  ...  no  counsel  can  be  heard 
in  opposition  on  behalf  of  any  other  of  the  departments  of  the  gov- 
ernment."037 In  1921,  the  Second  Circuit,  proceeding  from  the 
premise  that  "the  same  person  cannot  be  both  plaintiff  and  defendant 
in  the  same  action"  denied  recovery  to  an  insurer  who  had  paid  for 
an  injury  by  a  Central  Railroad  float  to  a  New  York  Central  Rail- 
road tug  because  both  roads  had  been  taken  over  by  the  United 
States  Railroad  Administration,  which  had  organized  the  roads 
"into  a  unified  national  system  of  transportation  under  a  single 
head."638 

In  private  litigation,  it  has  been  said,  the  same  party  cannot 
be  both  plaintiff  and  defendant,  for  "in  that  event,  there  is  no  real 
case  or  controversy";030  and  the  Supreme  Court  has  stated  that 
where  one  person  owns  the  stock  of  two  opposing  corporations 
there  is  no  controversy  because  he  is  "the  dominus  litis  on  both 
sides."040  Such  cases,  it  has  been  suggested,  are  distinguishable  be- 
cause they  involve  collusive  suits  prejudicial  to  a  third  person;641 
and  it  has  been  argued  that  the  rule  has  not  been  inflexibly  applied.642 
Whatever  may  be  the  force  of  such  arguments,  when  an  agency  that 
enjoys  "complete  autonomy"043  stubbornly  opposes  the  view  of  a 


its  order  to  print  books);  Morss  v.  Forbes,  24  N.J.  341,  132  A.2d  1  (1557)  (suit 
by  county  prosecutor  to  enjoin  Legislative  Committee  from  demanding  confidential 
information). 

030  Judicial  analysis  has  lagged  behind  two  very  good  student  notes.  See  62 
Harv.  L.  Rev.  1050  (1949);  Note,  Res  Judicata  and  Intra-Govcrnmental  Incon- 
sistencies, 49  Colum.  L.  Rev.  640  (1949). 

««  The  Gray  Jacket,  5  Wall.   (72   U.S.)   370,  371    (1866). 

o™  Globe  &  Rutgers  Fire  Ins.  Co.  v.  Hincs,  273  Fed.  774,  780  (2d  Cir.  1921). 
This  case  represents  an  extreme  application  of  the  doctrine  because  the  insurers  of 
the  railroad  were  the  real  party  in  interest. 

OM  Defense  Supplies  Corp.  v.  United  States  Lines  Co.,  148  F.2d  311,  312-13  (2d 
Cir.  1945).  This  was  a  "dispute  about  the  proper  allocation  of  government  funds 
between  different  parts  of  the  government,"  i.e.,  between  a  government  corporation 
and  the  United  States.  Id.  at  313  n.5.  The  statute  had  directed  that  suits  shall 
proceed  under  principles  "obtaining  in  like  cases  between  private  parties"  and  the 
court  reserved  the  "question  whether  such  an  action,  even  if  authorized  by  statute, 
would  be  justiciable.  .  .  ."  Id.  at  312,  313  n.5.  The  Defense  Supplies  rule  was  applied 
in  United  States  v.  Easement  &  Right  of  Way,  204  F.  Supp.  837,  839-40  (E.D.  Tenn. 
1962). 

010  South  Spring  Gold  Mining  Co.  v.  Amador  Medcan  Gold  Mining  Co.  145 
U.S.  300,  301    (1892). 

<*41  62  Harv.  L.  Rev.  1050,  1055  (1949) ;  Cf.  49  Colum.  L.  Rev.  640,  644  (1949). 

642  62  Harv.  L.  Rev.  1050,  1055  (1949). 

643  Stern  760.  See  note  651  infra.  A  number  of  other  independent  agencies 
enjoy  the  "same  autonomy."  Stern  763. 
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department  and  is  outside  the  compulsion  of  the  executive  power,0" 
the  facts  are  at  war  with  a  technical  assumption  that  the  two  agencies 
are  the  "same  person"  or  that  there  is  a  "dotninus  litis"  who  controls 
the  litigation. 

The  absence  of  a  "case  or  controversy"  in  this  context  was  first 
raised  before  the  Supreme  Court  in  United  States  v.  ICC?™  The 
United  States  had  filed  a  complaint  on  behalf  of  the  Army  before  the 
,  ICC  for  reparations  from  certain  railroads.  The  ICC  found  the  rates 
reasonable  and  dismissed,  whereupon  the  United  States  brought  suit 
in  a  three-judge  district  court  to  set  aside  the  order.  Faced  with  a 
statute  which  made  the  suit  one  "against  the  United  States,"  with 
a  suit  naming  the  United  States  both  as  petitioner  and  defendant, 
with  the  Attorney  General  representing  both — indeed,  with  the 
identical  Assistant  Attorney  General  signing  both  petition  and 
answer — the  district  court  not  surprisingly  concluded  that  "the 
Government  may  not  sue  itself.  .  .  .  Naturally  there  cannot  be  a 
controversy  if  the  same  party  is  both  plaintiff  and  defendant."040  The 
Supreme  Court  recognized  the  general  principle  that  "no  person 
may  sue  himself,"  but  it  looked, .behind  the  names  of  the  parties 
and  found  that  the  controversy  was  actually  between  the  United 
States  and  the  railroads  about  alleged  overcharges  in  the  past.047 
Apparently  aware,  however,  that  this  explanation  would  not  explain 
cognizance  of  the  recurring  conflicts  between  two  or  more  agencies, 
the  court  went  on  to  say  that  the  Attorney  General's  charge  that  the 
ICC  order  was  "issued  arbitrarily  and  without  substantial  evidence 

. . .  alone  would  be  enough  to  present  a  justiciable  controversy ",l48 

This  statement  may  seem  puzzling,  because  ordinarily  an  appeal 
from  a  judicial  tribunal  is  not  enough  to  give  rise  to  a  "controversy" 
with  the  tribunal,  be  its  decision  ever  so  arbitrary.  In  denying  a 
claim  to  reparations,  the  ICC  acted  in  a  quasi-judicial  capacity, 


044  Congress,  said  Humphrey's  Executor  v.  United  States,  295  U.S.  602,  629 
(1935),  could  empower  agencies  such  as  the  FTC  to  act  "independently  of  executive 
control."  Cf.  Wiener  v.  United  States,  357  U.S.  349   (1958). 

04&  337  U.S.  426   (1949). 

040  United  States  v.  ICC,  78  F.  Supp.  580,  583  (DD.C.  1948).  Globe  &  Rutgers 
Fire  Ins.  Co.  v.  Hincs,  273  Fed.  774,  778  (2d  Cir.  1921),  had  held  that  jurisdiction 
in  such  cases  "depends  upon  the  character  of  the  party  to  the  record,  and  the 
court  does  not  inquire  as  to  who  may  have  an  equitable  interest  in   the  suit." 

04?  337  U.S.  at  430-31.  In  United  States  v.  Easement  &  Right  of  Way,  204 
F.  Supp.  837,  840  (E.D.  Tenn.  1962),  wherein  the  TVA  sought  in  a  condemnation 
suit  to  join  the  Farmers'  Home  Administration  as  holder  of  a  mortgage  on  the 
land,  the  court  expressed  disbelief  that  United  States  v.  ICC  "overruled  the  elemen- 
tary principle  that  a  party  may  not  sue  himself,"  saying  that  there  "the  United 
States  upon  the  one  side  and  the  railroads  upon  the  other  were  the  real  parties  in 
interest.  .  .  .  The  case  is  .  .  .  authority  only  for  the  proposition  that  adversary 
parties  must  in  fact  exist  in  order  for  a  justiciable  issue  to  exist.  ..." 

«4»  337  U.S.  at  431. 
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and  the  injunction  filed  by  the  United  States  on  behalf  of  the  Army 
to  set  aside  the  ICC  order  was  a  form  of  appeal  for  purposes  of 
review."™  But  the  quasi-judicial  role  of  the  ICC  may  be  distinguished 
in  this  respect  from  that  of  a  trial  court,  because  it  is  part  of  a  com- 
plex of  functions,  legislative,  administrative  and  judicial,  all  of  which 
arc  employed  to  effectuate  a  statutory  policy;  and  the  agency  is  no 
less  entitled  to  protection  for  its  judicial  than  it  would  ordinarily 
receive  for  its  administrative  functions."r,n  This  would  seem  to  flow 
from  the  congressional  authorization  to  the  ICC  to  maintain  its 
position  even  though  the  Attorney  General  took  a  contrary  view, 
without  regard  to  whether  the  function  was  legislative,  administra- 
tive or  judicial.051 

And  it  receives  some  confirmation  from  ICC  v.  Jersey  City,™2 
wherein  a  railroad  sought  a  rate  increase  which  the  ICC  authorized 
over  the  protest  of  Jersey  City  and  the  federal  Price  Administrator. 
Jersey  City  then  brought  suit  to  set  the  order  aside;  the  Price  Ad- 
ministrator intervened,  alleging  that  the  increase  was  "in  violation 
of  the  Stabilization  Act."  Jt  is  possible  to  view  this  as  a  controversy 
between  the  railroad  and  Jersey  City  to  which  the  dispute  between 
the  ICC  (in  its  rate-making  capacity)  and  the  Price  Administrator 
was  ancillary.  But  the  Court  made  no  mention  of  the  fortuitous 
fact  that  the  controversy  a^ose  out  of  a  "privately"  initiated  suit  and 
emphasized  rather  that  the  controversy  was  "  'between  two  govern- 
mental agencies  as  to  whether  the  powers  of  the  one  or  the  other 
are  preponderant  in  the  dircumstances.'  "'ir'3  The  resolution  of  such 
intergovernmental  disputes,  which  involve  the   fortunes  of  major 

statutory  schemes  having  great  national  importance,   should   not 

i 

010  That  the  injunctive  procedure  under  the  Urgent  Deficiencies  Act  was 
merely  a  review  procedure  was  confirmed  by  the  Review  Act  of  1950,  §  1,  64  Stat. 
1129  (19S0),  5  U.S.C.  §§  1031-42  (1953),  which  provided  that  the  earlier  act  should 
"no  longer  govern  review  of  orders  of  the  Federal  Maritime  Communications  Com- 
mission, the  Secretary  of  Agriculture,  and  the  Maritime  Commission."  Gexluorn 
&  Byse  223.  See  also  3  Davis  §  23.04. 

050  Cj.  text  accompanying  notes  701,  702  infra. 

051  From  the  outset,  the  ICC  was  authorized  to  appear  "as  of  right,"  to  "be 
represented  by  their  own  counsel,"  and  the  Attorney  General  was  ordered  not  to 
"dispose  of  or  discontinue"  an  ICC  suit  "over  the  objection"  of  the  ICC.  28  U.S.C. 
§  2323   (1949).  See  ICC  v.  Oregon-Washington  R.R.,  288  U.S.  14,  23-24   (1933). 

052  322  U.S.  503  (1944). 

C33  id.  at  523-24.  Cf.  id.  at  519.  In  ICC  v.  Inland  Waterways  Corp.,  319  U.S. 
671,  683  (1943),  the  Attorney  General  did  not  participate  because  "of  a  conflict  in 
btigation  between  coordinate  agencies  .  .  .  the  Agricultural  Adjustment  Administra- 
tion and  the  ICC."  Compare  the  attack  by  the  Price  Administration  n  the  ICC  in 
Alabama  v.  United  States,  56  F.  Supp.  478,  483  (W.D.  Ky.  1944),  because  of 
"failure  properly  to  interpret  and  apply  its  constitutional  and  statutory  authority  to 
protect  interstate  commerce  from  undue  and  unreasonable  burdens  from  intrastate 
commerce  and  also  by  its  failure  to  accommodate  the  exercise  of  its  powers  to  the 
congressional  pohcics  embodied  in  the  Emergency  Price  Control  Act.  .  .  ." 
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hinge  on  the  accident  that  the  suit  is  initiated  by  a  private  party 
rather  than  by  an  agency  that  claims  its  functions  arc  being  impaired 
by  another  agency. 

The  Supreme  Court  took  in  stride  a  suit  initiated  by  a  depart- 
ment wherein  it  complained  of  just  such  impairment.  In  United 
States  ex  rel.  Chapman  v.  FPC,nr,i  the  Secretary  of  the  Interior 
petitioned  to  set  aside  a  license  issued  by  the  FPC  to  a  private 
power  company  on  the  ground  that  his  "duties  relating  to  the  con- 
servation and  utilization  of  the  Nation's  water  resources"  were  "ad- 
versely affected  by  the  Commission's  order."  Without  mention  of 
"case  or  controversy,"  the  Court  held  that  the  Secretary  had  stand- 
ing to  sue.050  Presumably  implicit  in  the  holding  is  the  assumption 
that  there  was  a  "controversy,"  for  without  it  there  could  be  no 
jurisdiction.050 

That  assumption  fits  handily  into  orthodox  notions  cf  "case  or 
controversy."  A  "controversy"  is  presented,  in  the  words  of  Chief 
Justice  Taney,  when  there  is  a  "real  dispute  between  the  plaintiff  and 
defendant,"  the  antithesis  of  an  "interest  in  the  question"  which  is 
"one  and  the  same."057  When  one  branch  of  the  government  main- 
tains that  another  is  unlawfully  depriving  it  of  rights  conferred  upon 
it  either  by  Constitution  or  statute,  and  that  charge  is  controverted, 
there  is  such  a  "real  dispute,"  and  there  is  no  "common  interest" 


054  345  U.S.  153    (1953). 

cos  id  at  156  Mr.  Justice  Frankfurter  stated  that  the  cases  involved  "a  conflict 
of  view  between  two  agencies  of  the  Government  having  duties  in  relation  to  the 
development  of  national  water  resources."  Id.  at  155.  Cf.  United  States  v.  FPC,  191 
F.2d  796,  800  (4th  Cir.  1951). 

050  The  presence  of  "parties  having  adverse  legal  interests"  continues  to  be 
the  criterion  of  "case  or  controversy."  Aetna  Life  Ins.  Co.  v.  Haworth,  300  U.S.  227, 
240-41  (1937).  Cf.  Public  Util.  Comm'n  v.  United  States,  355  U.S.  534,  536  (1958); 
Stephenson  v.  Stephenson,  249  F.2d  203,  208   (7th  Cir.   1957). 

067  Lord  v.  Veazie,  49  U.S.  (8  How.)  250,  254  (1850).  More  recently  the 
Supreme  Court  said  that  there  is  a  "controversy"  where  there  is  "a  dispute  between 
parties  who  face  each  other  in  an  adversary  proceeding  .  .  .  [who]  had  taken  adverse 
positions  with  respect  to  their  existing  obligations."  Aetna  Life  Ins.  Co.  v.  Haworth, 
300  U.S.  227,  242  (1937).  There  "is  an  actual  controversy  .  .  .  where  one  side  makes 
a  claim  of  a  present,  specific  right  and  the  other  side  makes  an  equally  definite 
claim  to  the  contrary.  .  .  ."  Stephenson  v.  Stephenson,  249  F.2d  203,  208  (7th  Cir. 
1957).  In  a  concurring  opinion  in  State  v.  Cunningham,  81  Wis.  440,  486,  51  X.W. 
724,  730  (1892)  (in  which  the  rest  of  the  court  apparently  concurred),  Judge 
Pinney  said  of  a  suit  by  the  state  on  the  relation  of  the  Attorney  General  against 
the  Secretary  of  State,  invoking  the  original  jurisdiction  of  the  Supreme  Court:  "We 
have,  then,  all  the  essential  elements  of  a  judicial  controversy  proper  foi  the  deter- 
mination of  a  court  of  justice.  There  is  a  controversy  between  the  state,  as  a 
political  organization  suing  by  its  attorney  general,  and  the  respondent,  in  relation 
to  the  discharge  of  a  purely  ministerial  duty,  concerning  matters  respecting  the 
sovereignty  ...  of  the  state  .  .  .  which  is  matter  cognizable  in  this  court.  .  .  ." 
Id.  at  507,  51  N.W.  at  737. 
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in  obtaining  the  same  decision/"18  And  when  the  disputants  are 
Congress  and  the  executive  it  would  be  sheer  conceptualism  to  re- 
gard the  United  States  as  the  "dominum  litis,"  for  aside  from  the 
"people"  to  whom  an  appeal  on  this  issue  is  unfeasible  and  remote, 
there  exists  no  organ  or  body  but  the  courts  which  can  compel  them 
to  reconcile  their  differences.  Such  conceptualism  is  the  less  inviting 
when  it  collides  with  the  deep-rooted  interest  in  insuring  that 
officials  remain  within  bounds,000  a  consideration  that  steadily  grows 
in  importance  as  more  and  more  delegation  is  the  order  of  the  day. 

There  is  no  historical  compulsion  to  read  the  case  or  contro- 
versy phrase  restrictively.  A  "case"  was  defined  by  Chief  Justice 
Marshall  as  a  "suit  instituted  according  to  the  regular  course  of 
judicial  procedure."600  In  "regular  course"  the  English  courts  enter- 
tained suits  by  the  Attorney  General  against  public  officials;001  and 
suits  by  an  Attorney  General  to  keep  an  official  within  bounds  have 
long  been  accepted  as  a  staple  of  judicial  business.002  As  Judge 


or,s' Compare  3  Davis  292:  "Whenever  a  private  party  who  is  in  fact  adversely 
affected  asserts  that  administrative  action  is  illegal,  and  whenever  the  defendant  in 
the  proceeding  asserts  that  the  action  is  legal,  the  technical  requirement  of  'con- 
troversy' is  met." 

050  Sec  Jaffe  1274,  1276,  1280,  1296;  3  Davis  248.  Commenting  on  Perkins  v. 
Lukens  Steel  Co.,  310  U.S.  113  (1940),  Professor  Davis  suggests  that  "the  companies 
which  are  adversely  affected  by  the  asserted  misinterpretation  of  the  statute"  might 
well  be  "enlisted  as  natural  law  enforcers,  whether  or  not  the  legal  right  of  the 
companies  is  violated."  Id.  at  220. 

000  So  states  Muskrat  v.  United  States,  219  U.S.  346,  3S6   (1911). 

ooi  M[0]ne  touchstone  of  justiciability  to  which  this  Court  has  frequently  had 
reference  is  whether  the  action  sought  to  be  maintained  is  of  a  sort  'recognized 
at  the  time  of  the  Constitution  to  be  traditionally  within  the  power  of  the  courts  in 
the  English  and  American  judicial  systems.'  "  Glidden  Co.  v.  Zdanok,  370  U.S.  530, 
563    (1962). 

Although  the  Attorney  General  in  England  could  bring  suits  to  "restrain 
breaches  of  statutory  duty  and  excess  of  powers  conferred  by  statute,"  such  suits 
were  generally  confined  to  local  authorities;  he  could  not  obtain  an  injunction 
"against  the  Crown  or  a  Crown  servant  acting  in  that  behalf."  De  Smith,  Judicial 
Review  of  Official  Action  344  (1959).  The  latter  bar  flowed  from  sovereign  im- 
munity, cf.  Wade  14,  rather  than  absence  of  a  "controversy."  A  "local  authority'' 
in  the  English  unitary,  as  opposed  to  our  dual  federal-state,  system  is  a  part  of  the 
one  government,  cf.  id.  at  22 ;  and  thus  English  law  early  provided  for  adjudicating 
disputes  between  one  part  of  the  government  and  another.  The  place  of  an  injunc- 
tion against  the  Crown  and  its  servants  is  taken  by  a  "declaration,"  i.e.,  declaratory 
judgment,  and  a  litigant  can  "be  sure  that  it  will  be  respected  by  the  government." 
Id.  at  226.  See  id.  87,  92-93.  Crown  immunity,  as  we  have  noted,  has  little  relevance 
in  this  respect  to  the  development  of  our  institutions;  Marshall  maintained  from  the 
outset  that  "heads  of  departments"  were  "amenable  to  the  laws."  Marbury  v. 
Madison,  1   Cranch   (5  U.S.)   137,  164   (1803). 

002  Goddard  v.  Smithett,  69  Mass.  (3  Gray)  116,  125  (1854);  Attorney  General 
v.  Trustees  of  Boston  Elevated  Ry.,  319  Mass.  642,  652,  67  N.E.2d  676,  685  (1946): 
"The  Attorney  General  represents  the  public  interest,  and  as  an  incident  to  his 
office  he  has  the  power  to  proceed  against  public  officers  to  require  them  to  perform 
the  duties  that  they  owe  to  the  public  in  general,  and  to  have  set  aside  such  action 
as  shall  be  determined  to  be  in  excess  of  their  authority,  and  to  have  them  com- 
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Frank  remarked,  Congress  "can  constitutionally  authorize  ...  the 
Attorney  General,  to  bring  a  proceeding  to  prevent  another  official 
from  acting  in  violation  of  his  statutory  powers;  for  then  an  actual 
controversy  exists  .  .  .  ."003  Again,  the  power  to  punish  "delinquency 
of  officers"  is  taken  for  granted,'1"4  and  a  criminal  prosecution  under 
such  a  statute  would  unquestionably  constitute  a  "case."005  A  crimi- 
nal prosecution  against  a  delinquent  official,  and  an  injunctive  suit 
by  the  Attorney  General  to  halt  illegal  conduct  are  but  varying 
means  of  achieving  the  same  objective:  compliance  with  law.000 
Congress  no  less  than  the  Attorney  General  may  insist  on  executive 
compliance  with  law.  Finally,  it  needs  to  be  remembered  that  "an 
action  against  a  recalcitrant  official  to  force  him  to  perform  a  statu- 
tory duty  ...  is  not  [by  a  convenient  fiction]  a  suit  against  the 
government"007  but  a  suit  against  a  wrongdoer  in  his  "individual" 
capacity.  Were  Congress  to  charge  that  an  official  is  wrongfully 
withholding  information  to  which  it  is  constitutionally  entitled,  the 
official  can  be  viewed  as  a  wrongdoer  who  is  "stripped  of  his  official 
or  representative  character  and  is  subjected  in  his  person  to  the  con- 
sequences of  his  individual  conduct."608  A  suit  between  such  an  "in- 
dividual" and  an  adversary  officef  should  plainly  present  a  "case  or 
controversy." 

B.    Standing  to  Sue 

When  we  turn  from  "case  or  controversy"  to  "standing  to  sue" 
the  scene  shifts  from  a  constitutional  imperative  to  a  judge-made  rule 
unmentioned  either  in  the  common  law  or  in  the  Constitution  and 
which,  in  its  present  sophisticated  form,  is  of  relatively  recent 
origin.009  The  Supreme  Court,  however,  has  said  that  "the  require- 
ment of  standing  is  often  used  to  describe  the  constitutional  limita- 

pcllcd  to  execute  their  authority  in  accordance  with  law."  See  also  McMullcn  v. 
Person,  102  Mich.  608  (1894);  State  v.  Robinson,  112  N.W.  269,  272  (Minn.  1907); 
State  v.  Cunningham,  81  Wise.  440,  51  N.W.  724  (1892).  In  the  federal  domain, 
the  Attorney  General  may  bring  suit  "by  virtue  of  his  office."  United  States  v.  San 
Jacinto  Tin  Co.,  12S  US.  273,  280,  284  (1888) ;  Sanitary  District  v.  United  States, 
266  U.S.  405,  426   (1925). 

0°3  Associated  Indus,  v.  Ickcs,  134  F.2d  694,  704  (2d  Cir.  1943).  See  Reade  v. 
Ewing,  205  F.2d  630,  632   (2d  Cir.  1953). 

004  Ex  parte  Siebold,  100  U.S.  371,  387  (1879):  "[If]  Congress  has  power  to 
make  regulations  it  must  have  the  power  to  enforce  them,  not  only  by  punishing 
the   delinquency   of  officers.  .  .  ." 

005  ICC  v.  Brimson,  154  U.S.  447,  486   (1894). 
ooo  ibid. 

007  Codray  v.  Browncll,  207  F.2d  610,  613    (DC.   Cir.  1953). 

008  Ex  parte  Young,  209  U.S.  123,  160  (1908).  Sec  note  326  supra. 

009  jaffc  1270,  states  that  he  encountered  "no  case  before  1807  in  which  the 
standing  of  the  plaintiff  is  mooted.  .  .  ."  And  the  standing  of  a  private  individual 
to  enforce  a  "public  right,"  he  found,  was  first  squarely  presented  in  1897.  Id.  at 
1271-72. 
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tion  on  the  jurisdiction  of  this  Court  to  'cases'  and  'controversies','"570 
and  we  have  been  told  to  look  to  the  business  of  the  "courts  of 
Westminster  when  the  Constitution  was  framed"  in  order  to  deter- 
mine the  scope  both  of  "justiciable  controversy"  and  "standing  to 
sue."071 

So  varied  are  the  many  meanings  ascribed  to  "jurisdiction" 
that  the  addition  of  another  should  be  avoided  unless  inescapable. 
Analytical  precision  can  only  be  advanced  when  different  con- 
cepts are  expressed  by  different  terms,  when  a  double  meaning  is 
not  ascribed  to  one  word  if  it  is  capable  of  being  shared  by  two.072 
Such  truisms  would  scarcely  bear  repetition  did  they  not  serve  to 
raise  the  question  whether  "justiciable  controversy"  and  "standing 
to  sue"  are  inextricably  intertwined.  I  suggest  that  they  are  not, 
that  they  differ  in  origin,  and  meaningful  consequences  flow  from  the 
differentiation.  It  is  simpler  to  confine  constitutional  "jurisdiction" 
to  the  power  of  a  federal  court  to  entertain  a  "case  or  controversy," 
reserving  "standing"  for  the  right  of  a  litigant  to  invoke  the  court's 
aid,  i.e.,  his  capacity  to  sue.673  Such  a  discrimination  has  already 
been- made  by  the  Supreme  Court  in  Tileston  v.  Ullman: 

Since  the  appeal  must  be  dismissed  on  the  ground  that  appellant  has 
no  standing  to  litigate  the  constitutional  question  ...  it  is  unnecessary 
to  consider  whether  the  record  shows  the  existence  of  a  genuine  case  or 
controversy  essential  to  the  exercise  of  the  jurisdiction  of  this  court.074 


070  Barrows  v.  Jackson,  346  U.S.  249,  255  (1953).  A  recent  commentator  states 
that  "standing  to  sue  is  an  clement  of  the  federal  constitutional  concept  of  'case  or 
controversy'.  .  .  ."  Wricht  36.  Sec  also  Hart  &  Wecusllr  1425,  index  "Standing 
to  Litigate"  under  "Cases  and  Controversies."  Sec  also  Pennsylvania  R.R.  v.  Dillon, 
335  F.2d  292,  294  (D.C.  Cir.  19C4)  ("Allegation  of  a  legally  protected  right  is  a 
constitutional   predicate  of  standing   to   attack  government  action.") 

071  Joint  Anti-Fascist  Refugee  Comm.  v.  McGrath,  341  U.S.  123,  150  (1951) 
(Frankfurter,  J.,  concurring).  He  regards  "standing"  as  a  "limitation  'on  the 
judicial  Power  of  the  United  States.'  "  Ibid. 

072  For  example,  if,  as  Mr.  Justice  Frankfurter  states,  "the  simplest  applica- 
tion of  the  concept  of  'standing'  is  to  situations  in  which  there  is  no  real  controversy 
between  the  parties,"  id.  at  151,  why  does  it  not  suffice  to  say  simply  that  there  is 
no  "case  or  controversy,"  without  which  the  court  has  no  power  to  entertain  the 
cause. 

073  In  a  searching  analysis  in  another  field,  Professor  Ehrcnzwcig  likewise  dif- 
ferentiates the  jurisdiction  of  a  court  over  the  subject  matter — the  power  confided 
by  the  state  to  decide  in  the  premises,  from  the  capacity  of  a  party  to  sue. 
Ehrenzweig,  Conflict  of  Laws,  35,  71,  72,  120  (1962).  Capacity  ;o  sue  is  of 
course  multiform.  It  was  a  threshhold  question  in  Osborn  v.  Bank  oi  the  United 
States,  9  Wheat.  (22  U.S.)  738,  823  (1824),  where  Marshall,  C.J.,  first  inquired  "h  s 
this  legal  entity  a  right  to  sue?  Has  it  a  right  to  come  .  .  .  into  any  court?" 

074  318  U.S.  44,  46  (1943).  On  the  other  hand,  in  Willing  v.  Chicago  Audi- 
torium Ass'n,  277  U.S.  274,  289  (1928),  there  was  "no  lack  of  a  substantial  interest 
of  the  plaintiff  in  the  question  .  .  .  [standing]."  But  Mr.  Justice  Brandeis  concluded 
that  "still  the  proceeding  is  not  a  case  or  controversy  within  the  meaning  of  Article 
III.  ..." 
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That  "case  or  controversy"  and  "standing  to  sue"  are  not  inter- 
changeable terms  will  emerge  from  examination  of  standing  in  two 
of  its  important  aspects:  whether  a  litigant  has  suffered  an  injury 
that  amounts  to  a  "legal  wrong,"  and  whether  he  is  invoking  a 
wrong  done  to  another  rather  than  his  own.  Of  that  aspect  of 
standing  which  pertains  to  attempts  to  assert  the  right  of  another,075 
the  Supreme  Court  said  in  a  constitutional  context  that  judicial 
abstention  rests  not  on  "principles  ordained  by  the  Constitution" 
but  rather  on  "rule[s]  of  practice,"  exceptions  to  which  have  been 
made  "where  there  are  weighty  countervailing  policies."070  The  more 
vexing  aspect  of  standing  which  is  identified  with  the  absence  of 
legal  injury  {damnum  absque  injuriay17  corresponds  to  failure  to 
state  a  cause  of  action.  At  common  law  a  plaintiff  might  allege  a 
real  enough  injury,  presenting  an  actual  dispute  between  adverse 
litigants — the  core  of  "case  or  controversy" — and  yet  fail  because 
his  cause  fell  outside  the  existing  writs.078  So,  contracts  under  seal 


o«  3  Davis  226-238. 

070  United  States  v.  Raines,  362  U.S.  17,  22  (1960).  To  the  same  effect,  see 
Brandcis,  J.,  quoted  by  Frankfurter,  J.,  in  Poc  v.  Ullman,  367  U.S.  497,  503   (1961). 

077  In  the  classic  federal  example,  Tennessee  Elcc.  Power  Co.  v.  TVA,  306  U.S. 
118  (1939),  18  power  companies  sought  to  enjoin  operations  of  the  TVA,  asserting 
a  lack  of  constitutional  power.  The  Court  held  that  the  plaintiffs  lacked  standing 
because  the  "damage  consequent  on  competition,  otherwise  lawful,  is  in  such  cir- 
cumstances damnum  absque  injuria.  .  .  ."  Id.  at   140.   (Emphasis  added.) 

Professor  Davis'  criticism  seems  to  be  unanswerable:  "The  plaintiffs  were 
asserting  that  the  competition  was  unlawful,  and  the  Court  was  denying  them  an 
opportunity  to  show  the  unlawfulness.  The  question  was  not  whether  the  plaintiffs 
had  standing  to  challenge  lawful  competition,  but  whether  they  had  standing  to 
challenge  competition,  the  lawfulness  of  which  was  at  issue."  3  Davis  217.  (Empha- 
sis added.) 

Professor  Bickcl  justly  remarked  that  "the  question  whether  the  Constitution 
protects  against  some  forms  of  competition  cannot  be  assumed  away.  .  .  ."  Bickc!  40. 
Cf.  Wright  38. 

The  statement  in  Pennsylvania  R.R.  v.  Dillon,  335  F.2d  292,  295  (D.C.  Cir. 
1964)  that  "mere  economic  competition  made  possible  by  governmental  action 
(even  if  allegedly  illegal)  docs  not  give  standing  to  sue  .  .  .  Tennessee  Elcc.  Power 
Co.  v.  TVA,  306  U.S.  118  .  .  ."  seems  to  me  mistaken.  Tennessee  assumed  that 
the  competition  was  legal.  How  is  one  to  prove  an  "allegation"  of  illegal  com- 
petition if  "standing"  is  to  bar  the  way?  That  there  is  a  right  to  protection  from 
"unlawful"  competition  was  reaffirmed  in  Alabama  Power  Co.  v.  Ickcs,  302  U.S. 
464,  484-85  (1938),  which  recognized  the  protection  against  "unlawful"  com- 
petition afforded  by  Frost  v.  Corporation  Comm'n,  278  U.S.  515,  521  (1929). 
Indeed,  the  District  of  Columbia  court  itself  gave  protection  from  "unlawful"  com- 
petition in  Whitney  Nat'l  Bank  v.  Bank  of  New  Orleans  &  Trust  Co.,  323  F.2d 
290,  298-99   (D.C.  Cir.   19o3),  rev'd  en  other  grounds,  379  U.S.  411    (1965). 

Factually,  the  Dillon  case  turned  on  the  court's  refusal  to  read  a  statute  which 
sought  "to  encourage  resort  to  domestic  shipyards"  as  exhibiting  a  Congressional 
intention  "to  insulate  coastwise  carriers  from  other  domestic  competition."  Id.  at  295. 
On  this  construction,  the  statute  carved  no  exception  from  the  norm — free  competi- 
tion, and  such  competition   therefore   invaded  no   "legal    right." 

678  Compare  "When  Congress  transmutes  a  moral  obligation  into  a  legal  one 
by    specially    consenting    lo    suit,    it    authorizes    the    tribunal    ...    to    perform    a 
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were  enforced  in  actions  of  covenant  from  earliest  times  whereas  a 
parol  contract  had  to  wait  for  enforcement  until  Slade's  case  adapted 
Assumpsit  in  1603."70  Until  1603  there  could  be  a  real  enough  "con- 
troversy," an  actual  dispute  between  truly  adverse  parties  arising 
out  of  an  oral  contract,  and  yet  no  remedy.  It  was  this  situation 
that  was  summed  up  in  damnum  absque  injuria,  an  injury  for  which 
the  law  at  the  moment  provided  no  remedy. 

True,  the  courts  of  Westminster  had  no  "jurisdiction"  of  a 
cause  "save  so  far  as  by  delegation  from  the  King,  that  court  was 
empowered  to  take  cognizance  of  the  particular  controversy."*™ 
But  a  "jurisdictional"  limitation  of  this  nature  never  found  "any 
place  in  our  system": 

In  England,  the  sovereign  was  the  source  of  all  authority,  and  the 
courts  were  his  courts,  and  had  no  right  to  proceed  in  any  cause 
without  his  authority  and  permission.  It  was  the  principal  function  of 
the  original  writ  to  give  that  permission.  With  us,  on  the  contrary, 
the  judicial  power  has  always  in  fact  been  an  independent  coordinate 
branch  of  government.  ...  It  never  required  any  special  license  or 
authority  from  any  executive,  by  way  of  original  writ  or  otherwise,  to 
exercise  its  functions.681 

With  us,  in  a  word,  failure  to  state  a  cause  of  action  is  not  jurisdic- 
tional, it  "calls  for  a  judgment  on  the  merits  and  not  for  a  dismissal 
for  want  of  jurisdiction."082 

"Remedies"  were  not,  of  course,  frozen  by  the  Constitution  to 
those  extant  in  1789.  Marshall  laid  claim  in  Marbury  v.  Madison  to 
the  common  law  power  to  fashion  a  remedy  for  the  protection  of 
every  right.083  Congress  is  not  confined  to  traditional  forms  or 
remedies,084  and  over  the  years  it  has  conferred  upon  the  courts 
an  array  of  remedies  unknown  to  the  common  law.085  It  would 


judicial  function"  within  the  meaning  of  Article  III.  Glidden  Co.  v.  Zdanok,  370  U.S. 
530,  567  (1962). 

«™  Berger,  From  Hostage  to  Contract,  35  III.  L.  Rev.  281,  289  n.209  (1940). 
Ames  55-56;  Keigwln  24. 

680  Keicwin  11. 

«8i  Parsons  v.  Hill,  15  App.  D.C.  532,  541  (1900).  Sec  also  Philadelphia 
B.  &  W.  R.R.  v.  Gatta,  27  Del.  38,  42-47,  85  Atl.  721,  724-25  (1913)  ;  Keigwin  11. 

682  Bell  v.  Hood,  327  U.S.  678,  682  (1946).  See  also  Romero  v.  International 
Terminal  Operating  Co.,  358  U.S.  354,  359  (1959).  Mr.  Justice  Frankfurter,  dis- 
senting in  Smith  v.  Sperling,  354  U.S.  91,  98  (1957),  objected  that  the  Court  was 
"confounding  the  requirements  for  establishing  a  substantive  cause  of  action 
with  the  requirements  of  diversity  jurisdiction."  (stockholder's  derivative  action). 
In  sum,  "a  court  may  have  jurisdiction  over  the  subject  matter  of  an  action  though 
the  complaint  therein  docs  not  state  a  claim  upon  which  relief  can  be  granted." 
Weiss  v.  Los  Angeles  Broadcasting  Co.,   163  F.2d  313,  314   (9th  Cir.   1947). 

«83  1  Cranch   (5  U.S.)   137,  163   (1803). 

«8*  Aetna  Life  Ins.  Co.  v.  Haworth,  300  U.S.   227,  240   (1937). 

08&  Compare   such   new   remedies   as   the    Federal    Declaratory    Judgment   Act, 
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scarcely  be  urged  that  those  who  were  given  newly  created  legal 
rights  have  no  standing  because  the  courts  of  Westminster  had  not 
enforced  such  rights  in  1789.  To  the  contrary,  the  Supreme  Court 
expressly  recognized  the  right  of  Congress  to  confer  standing  upon 
one  who  could  assert  no  "legal  fight"  himself  as  representative  of 
the  public  interest.0*0  "Case  or  controversy"  has  at  times  been 
applied  in  a  Procrustean  manner  but  at  least  in  deference,  mistaken 
or  otherwise,  to  an  express  constitutional  mandate.  In  the  absence 
of  express  compulsion,  that  experience  should  make  us  wary  of 
limiting  "standing  to  sue"  to  the  business  of  the  "courts  of  Westmin- 
ster when  the  Constitution  was  framed.087  In  my  view,  "standing  to 
sue"  is  not  a  constitutional  limitation  such  as  is  "case  or  contro- 
versy"; it  can  be  and  has  been  enlarged  beyond  the  1789  boundaries. 
And  with  respect  to  such  restrictions  as  "finality,"  "directness, "Cb8  or 
"rights  of  another,"  they  are  judge-made  rules  of  practice  which  the 
courts  may  modify  as  circumstances  may  require. 

This  is  not  meant  to  suggest  that  standing  to  attack  official  mis- 
conduct was  narrowly  confined  at  common  law,  for  the  contrary  is 
the  case.  Professor  Jaffc's  valuable  study  of  standing  of  private 


and  the  Fair  Labor  Standards  Act,  which  authorizes  the  Secretary  of  Labor  to  sue 
for  recovery  of  minimum  wages  on  behalf  of  an  employee  and  to  make  a  turn  over 
of  the  recovery.  Section  lb,  52  Stat.  1069  (1938),  29  U.S.C.  §  216  (1959).  One  need 
only  mention  such  "rights"  as  were  created  by  the  Federal  Employers  Liability  Act. 

«"°  Scripps-Howard  Radio  v.  FCC,  316  U.S.  4,  14  (1942) ;  FCC  v.  Sanders  Bros. 
Radio  StaUon,  309  U.S.  470-77  (1940).  Sec  3  Davis  220-22.  Mr.  Justice  Frankfurter 
cites  the  Sanders  case  for  the  proposition  that:  "Adverse  personal  interest,  even  of 
such  an  indirect  sort  as  arises  from  competition-,  is  ordinarily  sufficient  to  meet 
constitutional  standards  of  justiciability.  The  courts  may  therefore  by  statute  be 
given  jurisdiction  over  claims  based  on  such  interests."  Joint  Anti-Fascist  Comm.  v. 
McGrath,  341  U.S.  123,  151  (1951).  For  me  the  "constitutional  standards  of  justici- 
ability" arc  those  of  "case  or  controversy";  if  those  are  satisfied  there  is  no  further 
constituUonal  "limitation"  on  creation  of  new  remedies.  The  phrase  "adverse  personal 
interest"  also  is  unduly  restrictive;  it  would  bar  the  suit  by  the  Secretary  of  Labor 
to  recover  minimum  wages  on  behalf  of  an  employee,  §  16,  52  Stat.  1069  (1938), 
29  U.S.C.  §  216  (1959),  for  the  Secretary  has  no  "personal"  interest;  nor  have  the 
various  officials  who  have  been  permitted  to  sue  to  protect  their  "official  functions" 
as  distinguished  from  "personal  interest."  Sec  text  accompanying  notes  701-04  infra. 

My  studies  have  led  me  to  agree  with  Professor  Davis:  "The  federal  courts  can- 
not justify  their  law  of  standing  by  saying  that  the  'case'  or  'controversy'  require- 
ment of  Article  III  of  the  Constitution  requires  the  artificiality  and  the  com- 
plexity. Nothing  in  the  Constitution — except  what  the  Supreme  Court  has  put 
there — requires  a  departure  from  the  simple  and  natural  proposition  that  one  who  is 
in  fact  adversely  affected  by  governmental  action  should  have  standing  to 
challenge  that  action  if  it  is  judicially  reviewable."  3  Davis  292. 

687  In  meeting  the  objection  that  the  Constitution  did  not  establish  the  common 
law,  Governor  Randolph  told  the  Virginia  Ratification  Convention  that  "the  wisdom 
of  the  Convention  is  displayed  by  its  omission,  because  the  common  law  ought  not 
to  be  immutably  fixed.  ...  Its  defective  parts  may  be  altered  .  .  .  and  modified  as 
the  convenience  of  the  public  may  require  it."  3  Elliot's  Dldates  469-70  (1941).  For 
a  similar  remark  by  Nicholas,  see  id.  at  451. 

C88  j0int  Anti-Fascist  Refugee  Comm.  v.  McGrath,  341  U.S.  123,  153-56  (1951) 
(Frankfurter,  J.,  concurring). 
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individuals  to  attack  official  misconduct  in  "public  actions"  is  in- 
structive:"80 From  an  early  date  the  English  courts  took  cognizance 
of  actions  by  "strangers"  to  "prevent  a  usurpation  of  jurisdiction"; 
these  were  "public  actions  manifesting  the  King's  concern  that  the 
officer  not  exceed  his  powers."  True,  the  stranger  often  had  some 
"special  interest"  which  was  "something  less  precise  than  a 
'right'  ";nm)  but  the  interest  of  an  agency,  an  official,  or  Congress 
in  the  protection  of  their  functions  from  impairment  equally  amounts 
to  such  an  interest,  as  was  most  recently  confirmed  by  United  Slates 
ex  rcl.  Chapman  v.  FPC.nin  English  law  proceeded  beyond  the 
"special  interest"  of  the  stranger  in  the  statutes  authorizing  in- 
former's actions: 

Statutes  providing  for  actions  by  a  common  informer,  who  himself 
has  no  interest  whatever  in  the  controversy  other  than  that  given  by 
statute,  have  been  in  existence  hundreds  of  years  in  England,  and  in 
this  country  ever  since  the  foundation  of  our  Government.002 

Though  the  grant  of  a  portion  of  the  potential  recovery  gives  the 
informer  an  "adverse"  interest  for  "controversy"  purposes,  it  is 
patently  an  interest  contrived  for  law  enforcement.093  Even  that 
"personal"  interest  is  lacking  in  the  widely  accepted  suits  by  an 
Attorney  General  to  keep  an  official  within  bounds.  In  our  own 
time,  private  litigants  who  had  suffered  no  "legal  injury,"  were 


088  Sec  note  649  supra. 

ooo  Jaite  &  Natuanson,  Administrative  Law  834  (2d  cd.  1961).  Speaking  of 
English  law  prior  to  adoption  of  the  Constitution,  Professor  Jaffc  relates  that:  "A 
number  of  notable  statements  expressed  the  King's  general  concern  for  legality,  and 
in  the  writ  of  prohibition,  at  least,  there  is  overt  authority  for  allowing  anyone  to 
initiate  the  proceedings.  Though  in  most  mandamus  cases  there  probably  was  in  fact 
special  injury,  there  is  little  or  no  positive  precedent  requiring  it,  and  in  many  cases 
the  special  injury  would  not  satisfy  a  strict  requirement  of  violation  of  a  right."  Jaffe 
1308.  He  also  states  that  lists  of  mandamus  cases  in  the  English  digests  "strongly  sug- 
gest the  possibility  that  the  plaintiff  in  some  of  them  was  without  a  personal  interest," 
id.  at  1270,  directing  attention  also  to  People  v.  Collins,  19  Wend.  56,  65  (X.Y.  Sup. 
Ct.  1837),  which  "lists  a  few  English  cases  in  which  the  relator  was  a  private  person 
without  specific  interest."  The  "relator  action"  derived  from  the  Crown's  duty  "to 
see  that  public  bodies  keep  within  their  lawful  powers,"  Wade  95 ;  and  implicit  in  the 
English  cases  is  recognition  that  a  citizen  who  complained  of  a  lawbreaking  official 
presented  a  justiciable  question.  The  more  restrictive  view  expressed  in  Frothingham 
v.  Mellon,  262  U.S.  447  (1923),  has  justly  been  criticized.  3  Davis  243-48;  Jaffe  1266. 

601  345  U.S.  153,  156  (1953).  The  official  interest  which  gives  standing  tr.  sue  is 
hereinafter  discussed  in  detail. 

«»2  United  States  ex  rel.  Marcus  v.  Hess,  317  U.S.  537,  541  n.4  (1943)  (quoting 
from  Marvin  v.  Trout,  199  U.S.  212,  225  (1905)).  Informer  suits  have  been  termed 
"one  manifestation"  of  the  basic  idea  of  the  private  Attorney  General  who  can  sue 
to  vindicate  the  public  interest.  Davis,  Administrative  Law:  Cases-Text — Problems 
420  (1960). 

cy3  Compare  the  conduit  function  of  the  Secretary  of  Labor  under  the  Fair 
Labor  Standards  Act  §  14,  63  Stat.  919  (1949),  29  U.S.C.  §  216(c)  (1959),  which 
authorizes  him  to  sue  on  behalf  of  an  employee  for  recovery  of  unpaid  minimum 
wages  and  to  turn  over  the  recovery. 
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given  standing  by  Congress  to  protest  against  improper  administra- 
tive activity  "as  representatives  of  public  interest,"0"4  a  variant  of 
the  centuries-old  "informer's"  actions  or  the  suits  by  the  Attorney 
General  "on  the  relation  of"  a  private  individual.005  The  fact  that 
the  "public  action"  has  become  "broadly  established  in  this  country," 
that  it  is  "deeply  imbedded  in  our  system,"000  testifies  to  widespread 
judicial  recognition  of  our  overriding  concern  that  administrators 
be  kept  within  bounds  and  that  attainment  of  that  goal  can  be 
facilitated  by  enlistment  of  "natural  law  enforcers."007 

The  case  for  a  suit  by  Congress  against  the  executive  branch 
is  not  dependent  upon  such  general  propositions  because  the  Supreme 
Court  has  given  explicit  recognition  to  the  standing  of  a  public 
official  to  challenge  administrative  action.  In  United  States  ex  rel. 
Chapman  v.  FPC,™8  the  Secretary  of  the  Interior  was  allowed  to 
attack  an  order  of  the  FPC,  granting  a  license  to  a  private  power 
company  to  construct  a  dam,  on  the  ground  that  it  encroached  on  a 
responsibility  that  a  statute  had  confided  to  him,  namely,  the  duty  of 
marketing  surplus  power  developed  at  federal  hydroelectric  plants. 
Because  an  association  of  non-profit  rural  electric  cooperatives 
had  joined  in  the  Secretary's  challenge,  the  Court  stated  that  "differ- 
ences of  view  .  .  .  preclude  a  single  opinion  of  the  Court  as  to  both 
petitioners."000  Whatever  "uncertainty"  there  may  be  as  to  "the 
meaning  of  the  case,"700  recognition  of  the  "interest"  of  a  public 
official  in  protection  of  his  functions  from  impairment  represented 
no  innovation. 

The  agency  which  protests  that  another  administrator  is  un- 
lawfully encroaching  on  its  jurisdiction  has  an  immediate  interest 
that  transcends  an  interest  in  general  law  enforcement — it  seeks 
protection  from  impairment  of  its  functions.  The  Supreme  Court 
has  recognized  "the  legitimate  interest  of  public  officials  and  ad- 
ministrative commissions,  federal  and  state,  to  resist  the  endeavor 


004  Sec  note  686  supra. 

«»•"•  Cf.  Associated  Indus,  v.  Ickcs,  134  F.2d  694,  704  (2d  Cir.  1943). 

000  Jaffc  1275,  1296.  Compare  the  treble  damage  suits  authorized  by  the  anti- 
trust laws,  which  arc  considered  as  a  greater  deterrent  to  dubious  practices  than  pos- 
sible criminal  prosecution.  MacTntyrc  128.  Attorney  General  Locvinger  stated  that: 
"It  seems  indisputable  that  law  enforcement  through  private  action  is  both  more 
flexible  and  less  authoritarian  than  enforcement  by  a  central  government  agency." 
Locvingcr  168.  If  this  be  true  in  the  face  of  numerous  official  suits  against  anti-trust 
violators,  how  much  more  true  must  it  be  given  the  rarity  with  which  the  Attorney 
General  sues  to  keep  an  official  within  bounds. 

007  3  Davis  220. 

008  345  U.S.  1S3  (1953).  The  facts  are  set  out  in  more  detail  in  United  States 
ex  rel.  Chapman  v.  FPC,  191  F.2d  796  (4th  Cir.  1951). 

o°o  345  U.S.  at  156.  (Emphasis  added.) 
too  3  Davis  280. 
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j 
to  prevent  the  enforcement  of  statutes  in  relation  to  which  they 
have  official  duties."701  An  agency  which  has  a  "duty"  to  perform 
has  a  "correlative  right  ...  to  protection  in  performance  of  its 
function."702  Needless  to  say,  the  standing  of  the  state  or  federal 
government  or  of  their  officers  has  for  long  not  been  limited  to 
pecuniary  or  proprietary  interests.703  The  right  of  Congress  to  pro- 
tect one  of  its  most  vital  functions  from  impairment  rises  at  least 
as  high  as  the  standing  of  state  senators  to  maintain  the  "effective- 
ness of  their  votes."704  The  functions  confided  to  Congress  are  more 
basic  and  essential  and  more  deserving  of  protection  from  impair- 
ment than  those  of  any  agency  or  officer,  and  no  instrumentality  of 
government  is  more  justified  in  challenging  official  misconduct  than 
is  the  representative  body  elected  by  the  people.  Doubts,  if  any, 
which  remain  on  the  score  of  standing  may  be  set  at  rest  by  a  statute, 
earlier  suggested,706  that  would  authorize  the  courts  to  entertain 
suits  by  Congress  or  a  duly  authorized  committee  against  the 
executive  branch  and  vice  versa,  to  compel  the  delivery  or  protect 
the  withholding  of  information: 

Where  suit  by  the  United  States  [or  one  of  its  branches]  is 
expressly  authorized  by  Act  of  Congress,  there  is  no  problem  of 
standing;  Congress  has  power  to  authorize  the  United  States  to  be 
guardian  of  the  public  interest  by  bringing  suits.700 

foi  Coleman  v.  Miller,  307  U.S. -433,  442  (1939).  "Innumerable  cases  recognize 
the  standing  of  an  administrative  or  executive  officer  to  defend  the  constitutionality 
of  the  lcgislaUon  which  he  is  charged  with  administering  or  enforcing."  Hart  & 
Wfxitsler  162. 

702  Brewer  v.  Hoxie  School  Dist.  No.  46,  238  F.2d  91,  104  (8th  Cir.  19S6).  In 
Summcrficld  v.  CAB,  207  F.2d  200,  203  (D.C.  Cir.  19S3),  wherein  the  board  fixed  air 
mail  transportation  rates  for  Western  Air  Lines,  it  was  held  that:  "The  Postmaster 
General  is  a  party  in  interest  by  reason  of  the  duties  in  respect  to  mail  pay  imposed 
upon  him  by  the  statute." 

7°3  Georgia  v.  Pennsylvania  R.R.,  324  U.S.  439,  447  (1945) ;  Sanitary  Dist.  v. 
United  States,  266  U.S.  405,  425  (1925)  (standing  to  "remove  obstruction  to  interstate 
and  foreign  commerce");  Pennsylvania  v.  West  Virginia,  262  U.S.  S53,  591-92  (1923) 
(suit  to  enjoin  cut-off  of  gas) ;  New  York  v.  New  Jersey  &  Passaic  Valley  Sewage 
Comm'rs,  256  U.S.  296,  308  (1921)  (suit  to  enjoin  discharge  of  sewage). 

Non-pecuniary  interests  of  administrative  agencies  have  likewise  been  recognized, 
e.g.,  "state  commissions  .  .  .  officially  represent  the  interest  of  their  states  in  obtain- 
ing adequate  transportation  service.''  ICC  v.  Oregon-Washington  R.R.  &  Nav.  Co., 
288  U.S.  14,  25  (1933).  And  state  officials  protecting  their  functions  have  an  "ade- 
quate interest"  even  though  they  have  sustained  no  "private  damage."  Coleman  v. 
Miller,  307  U.S.  433,  442,  445  (1939).  See  also  SEC  v.  United  States  Realty  &  Im- 
provement Co.,  310  U.S.  434,  460  (1940) ;  Hopkins  Fed.  Sav.  &.  Loan  Ass'n  v.  Cleary, 
296  U.S.  315,  339  (1935);  Brewer  v.  Hoxie  School  Dist.  No.  46,  238  F.2d  91,  104 
(8th  Cir.  1956)  (school  board  has  "right  to  .  .  .  protection  in  the  performance  of  its 
functions") ;  Board  of  Governors  of  Federal  Reserve  System  v.  Transamerica  Corp., 
184  F.2d  311,  316  (9th  Cir.  19S0)  ;  Wright  60. 

704  Coleman  v.  Miller,  307  U.S.  433,  438  (1939),  quoted  in  Baker  v.  Carr,  369 
U.S.  186,  208  (1962). 

705  See  text  accompanying  notes  630-34  supra. 

700  Wright  60.  Mr.  Justice  Douglas  said  that  Congress  "has  broad  authority  to 

68-287   O  -  71  -  13 


188 
1965]  WITHHOLDING  INFORMATION  1349 

C.    Political  Questions 

No  mention  is  made  of  "political  questions"  in  the  debates  of 
the  Framcrs  and  the  ratifying  conventions  as  a  limitation  on  the 
scope  of  judicial  review.  In  at  least  one  pre- 1787  case,  Common- 
wealth v.  Caton™1  Judge  George  Wythe  took  for  granted  the  justicia- 
bility of  a  dispute  between  the  Virginia  Senate  and  House  of  Dele- 
gates. That  dispute  lay  at  the  bottom  of  an  appeal  from  a  conviction 
for  treason;  and  Wythe  unhesitatingly  assimilated  the  duty  "to  pro- 
tect one  branch  of  the  legislature,  and,  consequently  the  whole  com- 
munity, against  the  usurpations  of  the  others,"  to  the  judicial  duty 
to  protect  "a  solitary  individual  against  the  rapacity  of  a  sovereign." 
It  speaks  volumes  on  whether  a  dispute  between  different  branches 
of  government  was  deemed  justiciable  in  1782  that  so  eminent  a 
jurist  and  scholar  as  George  Wythe  should  not  have  experienced  the 
slightest  apprehension  on  that  score.  The  "political  questions"  doc- 
trine is  a  judicial  construct  of  a  later  time,  largely  erected  on  the 
postulate  that  the  power  to  decide  in  the  premises  has  been  confided 
to  the  other  departments,  a  postulate  that  ill-fits  the  situation  in 
which  neither  of  the  disputants  can  have  the  final  say  in  the  resolu- 
tion of  their  boundary  dispute. 

Nevertheless,  it  has  been  generally  assumed,  among  others  by 
the  revered  Judge  Learned  Hand,  that  the  courts  will  not  adjudicate 
conflicting  claims  to  power  of  the  legislative  and  executive  branches 
because  they  present  a  "political"  and  therefore  non-justiciable 
question.70"  That  assumption  needs  to  be  tested  by  the  cases,  particu- 
larly since  Baker  v.  Carr"*"" — the  explosive  reapportionment  case — 
has  narrowed  the  realm  of  nonjusticiability.710  No  case  thus  far 


determine  who  has  standing  to  protest  the  action  of  administrative  agencies."  Douglas 
225. 

707  Commonwealth  v.  Caton,  4  Call  5,  8  (Va.  1782). 

708  Barth  17;  Taylor  87;  Kramer  &  Marcusc  903,  citing  still  other  writers; 
Younger  776.  Cf.  Schwartz  45;  Hand  18:  "[W]ould  you  not,  like  me,  guess  that  the 
Court  would  refuse  to  pass  on  the  controversy?"  I  have  some  difficulty  squaring  this 
with  his  prior  statement,  id.  at  3,  that:  "No  provision  was  expressly  made,  however, 
as  to  how  a  'Department'  was  to  proceed  when  in  the  exercise  of  one  of  its  own 
powers  it  became  necessary  to  consider  the  validity  of  some  earlier  act  of  another 
'Department.'  Should  the  second  accept  the  decision  of  the  first  that  the  act  was  within 
the  first's  authority,  or  should  it  decide  the  question  de  novo  according  to  its  own 
judgment?  A  third  view  prevailed,  as  you  all  know:  that  it  was  a  function  of  the 
courts  to  decide  which  'Department'  was  right,  and  that  all  were  bound  to  accept 
the  decision  of  the  Supreme  Court."  One  who  finds  himself  differing  with  Judge  Hand 
must  say,  as  did  Justice  Iredell  long  ago,  that  "however  painful  it  may  be,  to  differ 
from  gentlemen,  whose  [vastly]  superior  abilities  and  learnings  I  readily  acknowledge, 
I  am  under  the  indispensable  necessity  of  judging  according  to  the  best  lights  of  my 
own  understanding,  assisted  by  all  the  information  I  can  acquire."  Ware  v.  Hylton, 
3  Dall.  (3  U.S.)  199,  265  (1796). 

7W  369  U.S.  186  (1962). 

710  Emerson  66,  citing,  inter  alia,  the  Court's  rejection  of  blanket  application  of 
the  doctrine  even  to  foreign  relations  and  to  Indians.  369  U.S.  at  211,  215. 
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has  decided  that  a  legislative-executive  conflict  is  nonjusticiable.  On 
the  contrary,  the  Supreme  Court  has  already  acted  "as  umpire  be- 
tween Congress  and  the  [P]  resident"711  in  Meyers  v.  United  Slates'*12 
and  United  States  v.  Lovett.11'6  In  Myers  the  Court  permitted  the 
Attorney  General  to  attack  a  congressionally  enacted  statute  limiting 
the  President's  removal  power,  and  as  Mr.  Justice  Frankfurter  later 
remarked,  "on  the  Court's  special  invitation  Senator  George  Wharton 
Pepper,  of  Pennsylvania,  presented  the  position  of  Congress  [in 
opposition  to  the  Attorney  General]  at  the  bar  of  this  Court."714 
In  United  States  v.  Lovctt,  involving  a  statute  designed  to  force 
certain  agencies  to  discharge  respondents,  the  argument  of  counsel 
for  Congress715  that 

since  Congress  under  the  Constitution  has  complete  control  over  appro- 
priations a  challenge  tp  the  measure's  constitutionality  does  not 
present  a  justiciable  question  in  the  courts,  but  is  merely  a  political 
issue  over  which  Congresf  has  final  say 

was  rejected.710  In  form,  to  be  sure,  both  Myers  and  Lovett  were 
private  suits  for  recovery  of  salary,  but  in  substance — Mr.  Justice 
Frankfurter  has  reminded  us  of  the  Court's  admonition  to  avoid  the 
"tyranny  of  labels"717 — these  were  in  fact  vigorous  contests  between 
Congress  and  the  President.718  And  in  the  teeth  of  a  congressional 
attempt  to  deprive  the  Supreme  Court  of  jurisdiction  to  review  a 
provision  curtailing  the  effect  of  a  Presidential  pardon,  the  Court 
held  in  United  States  v.  Klein  the  provision  "impairs  the  executive 
authority,"719  thus  jumping  into  a  "political  thicket"  with  both  feet. 
If  the  central  "power"  issue  was  "political,"  the  curse  was  not  re- 
moved because  it  was  presented  in  a  "private"  litigation. 


711  Nathanson  332.  In  the  1 1789  Congressional  debate  on  the  President's  removal 
power,  Elbridgc  Gerry,  one  of  the  Framers,  had  said  that  the  "Judges  are  the  Con- 
stitutional umpires  on  such  questions."  Quoted,  Warren  162.  For  similar  remarks  by 
William  Smith,  "a  broad  Federalist,"  and  Alexander  White,  "a  strict  constructionist," 
see  id.  at  101-02. 

712  272  U.S.  52  (1926). 

713  328  U.S.  303,  312  (1946). 

"4  Wiener  v.  United  States,  357  U.S.  349,  353  (1958). 

715  328  U.S.  at  304. 

716  Id.  at  313,  314.  Nathanson  337,  says  United  States  v.  Lovett  "in  one  sense  .  .  . 
was  a  protection  of  the  executive  power  over  personnel  against  unwarranted  intrusions 
by  Congress."  See  328  U.S.  at  312.  The  Court  found  no  "need"  to  decide  whether  the 
statute  was  "an  unconstitutional  encroachment  on  executive  power.  .  .  ."  I(*  at  307. 

717  Baker  v.  Carr,  369  U.S..  186,  297  (1962).  Compare  United  States  v.  ICC,  337 
U.S.  426,  430  (1949) ;  Columbia  Broadcasting  Sys.  v.  United  Slates,  316  U.S.  407,  419 
(1942). 

718  Citing  Myers  v.  United  States,  a  privilege  proponent,  Younger  777  n.100,  states 
that  "we  should  not  forget  that  the  Supreme  Court  has  decided  disputes  between 
Congress  and  the  President  under  its  general  power  to  hold  the  other  two  departments 
within  the  ambit  of  the  Constitution." 

™  13  Wall.  (80  U.S.)  Ui,  145,  148  (1871). 


190 
1%51  WITHHOLDING  INFORMATION  1351 

Hut  even  tli.Lt  "private"  flcwwMit  is  missing  it)  cases  such  as 
FPC  v.  United  Slates,  wherein  an  executive  department  and  an  in- 
dependent agency  are  frequently  lined  up  on  opposing  sides72"  and 
in  which  not  (he  slightest  notice  is  taken  of  "political  questions." 
The  Supreme  Court  has  expressly  declined  to  apply  the  doctrine  to 
boundary  disputes,  which  arc  the  quintessence  of  "sovereignty,"  be- 
tween two  states7*1  and  between  the  United  States  and  a  state.722 
What,  one  asks,  is  the  clement  that  transforms  a  dispute  between 
those  lesser  entities  of  government,  the  legislature  and  executive, 
into  a  "political  question"?  Public  law  teems  with  cases  holding  that 
an  official  has  exceeded  his  authority,  and  it  is  difficult  to  perceive 
why  that  issue  becomes  "political"  when  Congress  rather  than  a 
private  litigant  or  an  Attorney  General  asserts  that  an  officer  is  dis- 
obeying its  duly  enacted  statute  or  is  wrongfully  impairing  a  function 
conferred  upon  it  by  the  Constitution.  Certainly  no  ready  answer 
is  furnished  by  the  cases.  Although  it  is  tempting  to  examine  fresh 
attempts  to  categorize  "political  questions"  and  to  rationalize  them 
anew,723  it  must  here  suffice  to  discuss  the  immediate  problem  in  the 
framework  of  familiar  generalizations,  noting  in  passing  that  an 
attempt  to  root  the  doctrine  in  pre-constitutional  sources  is  not 
securely  based.724  Since  Baker  v.  Carr  does  not  explore  the  implica- 


720  Sec  note  635  supra. 

721  Virginia  v.  West  Virginia,  11  Wall.  (78  U.S.)  39,  55  (1870).  Cf.  Florida  v. 
Georgia,  17  How.  (58  U.S.)  478  (1854).  See  also  note  703  supra.  Such  cases  may  be 
considered  as  presenting  "purely  political  questions."  Warren  40.  See  id.  at  54. 

722  United  States  v.  Texas,  339  U.S.  707  (1950);  United  States  v.  Texas,  143 
U.S.  621  (1892). 

723  Sec  Frank,  Political  Questions,  in  Supreme  Court  and  Supreme  Law  36 
(1954) ;  Bickel  74-79;  Jaffc  1302-07.  For  earlier  studies  sec  citations,  Hakt  &  Wecusler 
192. 

724  Mr.  Justice  Frankfurter,  dissenting  in  Baker  v.  Carr,  369  U.S.  at  288-89  n.21, 
stated  that:  "The  reluctance  of  the  English  Judges  to  involve  themselves  in  contests 
of  factional  political  power  is  of  ancient  standing,"  citing  The  Duke  of  York's  Claim 
to  the  Crown,  5  Rotuli  Pari.  375  (1460),  printed  in  Wamdaucii,  Cases  in  Constitu- 
tional Law  1  (1915).  There  Prince  Richard,  Duke  of  York,  laid  claim  before  the 
House  of  Lords  to  the  Crowns  of  England  and  France.  This  was  an  episode  in  the 
fratricidal  strife  between  the  Houses  of  York  and  Lancaster  which  David  Hume 
characterized  as  a  "scene  of  extraordinary  cruelty  and  fierceness."  2  Hume,  History 
of  England  19  (1810).  At  this  moment  the  gentle  Henry  VI  was  imprisoned  aid  the 
"parliament  was  surrounded  by  (Richard's)  victorious  army."  Id.  at  23-25.  The 
House  turned  to  the  King's  Justices  for  advice,  giving  them  the  King's  "command- 
ment" to  oppose  the  claim.  The  Justices  begged  off  for  several  reasons,  among  them 
that  "the  matter  was  so  high,  and  touched  the  King's  high  estate  and  rcgaiic,  which 
is  above  the  law  and  passed  their  lcrnyng."  Id.  at  2-3.  Can  the  "reluctance"  of  judges 
to  take  sides  in  a  bloody  civil  war  at  the  risk  of  their  necks  be  compared  to  the  task 
of  determining  reapportionment  in  the  United  States  today?  Even  150  years  later, 
Lord  Coke,  a  brave  enough  man,  yielded  in  the  face  of  James  I's  wrath:  "Very  likely 
[he]  did  fall  on  his  face.  It  was  that  or  a  cell  in  the  Tower."  Bowi-.x  306,  3SS-90. 

Mr.  Justice  Frankfurter  also  remarks,  369  U.S.  at  288  n.21:  "Considerations 
similar  to  those  which  determined  the  Cherokee  Nation  Case  and  Georgia  v.  Stanton 
no  doubt  explain  the  celebrated  decision  in  Nabob  oj  the  Carnatic  v.  East  India  Co., 
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tions  of  the  prior  cases  "in  other  contexts"  a  quick  review  is  essen- 
tial if  their  impact  upon  the  executive  privilege  controversy  is  to  be 
weighed.7*"  Roughly  speaking  three  major  criteria  have  emerged: 
(1)  power  to  determine  lias  been  lodged  elsewhere  than  in  the 
courts;  (2)  no  available  standards  for  determination  are  at  hand; 
and  (3)  enforcement  or  fashioning  of  a  remedy  is  surrounded  with 
difficulties. 

1.    Jurisdiction  is  Not  Lodged  Elsewhere 

Baker  v.  Carr  sums  up  the  matter  thus:  "The  nonjusticiability 
of  a  political  question  is  primarily  a  function  of  the  separation  of 
powers."720  In  an  earlier  phrasing,  the  test  is  whether  "a  dispute 
has  been  withdrawn  from  the  judiciary  or  ...  by  the  charter 
of  our  government  has  been  reposed  in  departments  other  than  the 
judiciary."727  Some  constitutional  grants  are  clearer  than  others,  for 
example  the  power  expressly  given  Congress  to  pass  upon  the 
"qualifications  of  its  own  members."728  Elsewhere  exigencies  of 
government  have  led  the  Court  to  find  implicit  lodgment  of  power 
in  other  branches,  such  as  the  determination  of  "when  or  whether  a 
war  has  ended"  because  of  the  "need  for  finality,"720  or  because 


1  Vcs.  jun.*  371;  2  Vcs.  jun.*  56  [1791  and  1793],  rather  than  any  attribution  of  a 
portion  of  British  sovereignty,  in  respect  of  Indian  affairs,  to  the  company."  Arguing 
for  the  plea  to  the  Nabob's  bill,  the  Attorney  General  had  said:  "The  question  in- 
tended to  be  submitted  to  the  Court  is,  whether  both  parties  being  sovereign  in- 
dependent powers  their  contests  can  be  made  the  subject  ...  for  the  municipal  juris- 
diction of  any  Court  in  the  country  of  cither  of  the  contracting  parties."  1  Vcs.  jun.  at 
372.  The  plea  wns  overruled  for  inadequacy  in  certain  particulars;  an  answer  "con- 
taining the  same  matter  of  defense  that  had  formed  the  subject  of  the  pica"  was 
interposed,  2  Vcs.  jun.  at  55,  and  the  High  Court  of  Chancery  said:  "That  treaty  was 
entered  into  ...  as  ...  a  treaty  between  two  sovereigns;  and  consequently  is  not  a 
subject  of  private,  municipal,  jurisdiction."  Id.  at  60. 

Disputes  "between  independent  nations"  have  been  distinguished  from  those  be- 
tween the  United  Slates  and  a  state  or  between  two  states  to  which  the  judicial  power 
expressly  extends.  United  Stales  v.  Texas,  143  U.S.  621,  639  (1K92).  Neither  the 
United  States  nor  a  foreign  nation  will  admit  that  its  rights  under  an  agreement  "can 
be  ultimately  determined  by  a  foreign  local  court  without  the  consent  of  each  party 
to  the  agreement."  5  Hackwortii,  Digest  of  International  Law  167-68  (1943). 
The  Cherokee  Nation  case  was  put  in  the  "independent  nation"  category  with  the 
explanation  that  there  the  duty  of  the  Court  was  not  "to  lead,  but  to  follow  the  action 
of  the  other  departments "  United  States  v.  Texas,  143  U.S.  621,  639  (1892). 

It  is  worth  noting  that  in  Carnatic,  Lord  Chancellor  Thurlow  dismissed  out  of 
hand  the  "argument  of  inconvenience  and  the  difficulty  of  making  a  decree,"  1  Vcs. 
jun.  371,  391  (1791). 

725  369  U.S.  at  210. 

"-G  Ibid. 

727  Georgia  v.  Pennsylvania  R.R.,  324  U.S.  439,  446  (1945) ;  Wcchsler  9.  See  also 
Mr.  Justice  Douglas  concurring  in  Baker  v.  Carr,  369  U.S.  at  246. 

728  U.S.  Const,  art.  I,  §  5(1). 

72»  369  U.S.  at  213;  Coleman  v.  Miller,  307  U.S.  433,  454  (1939). 
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some  questions  "uniquely  demand  single-voiced  statement  of  the 
Government's  views."730 

Implicit  "exclusive"  legislative  or  executive  jurisdiction  is 
further  illustrated  by  the  guarantee  of  a  "republican  form  of  gov- 
ernment" cases,  Luther  v.  Borden™1  and  Georgia  v.  Stanton.1"2 
Luther  v.  Borden  arose  out  of  the  Dorr  Rebellion  in  Rhode  Island, 
and  in  the  aftermath  "two  groups  laid  competing  claims  to  recogni- 
tion as  the  lawful  government."733  The  Court  termed  the  question 
"political"  for  reasons  recently  summarized  in  Baker  v.  Carr: 

[T]he  commitment  to  the  other  branches  of  the  decision  as  to  which 
is  the  lawful  state  government;  the  unambiguous  action  by  the  Presi- 
dent, in  recognizing  the  charter  government  as  the  lawful  authority; 
the  need  for  finality  in  the  executive's  decision;  and  the  lack  of  criteria 
by  which  a  court  could  determine  which  form  of  government  was 
republican.734 

In  Georgia  v.  Stanton,  the  Court  held  that  whether  Congress  may  by 
the  Reconstruction  Acts  "totally  abolish  the  existing  State  govern- 
ment" of  a  defeated  Confederate  state  and  supplant  it  by  military 
occupation  is  a  matter  of  "political  jurisdiction."735  The  necessity 
that  those  who  declare  and  conduct  a  war  should  determine  what 
measures  are  required  after  victory  to  accomplish  the  results  for 
which  the  war  was  fought  seems  almost  self-evident,  particularly 
when  Congress  and  the  President  concur.730  Occupation  and  pacifica- 
tion of  hostile  territory,  even  after  a  Civil  War,  is  not  a  matter  upon 
which  "wrangling  lawyers"  can  shed  much  light.737  Whether  such 
cases  and  the  "foreign  relations"  cases  are  explicable  in  terms  of 
constitutional  interpretation,  i.e.,  "a  textually  demonstrable  consti- 
tutional commitment  of  the  issue  to  a  coordinate  political  depart- 
ment"738 or  whether   they   turn   on   considerations   that   run   be- 


730  369  U.S.  at  211.  Professor  Jaffe  concludes  that:  "The  Constitution  itself  is 
construed  to  assign  this  jurisdiction"  to  recognize  a  foreign  government.  Jaffe  1302. 
Bickel  46,  considers  that  the  judicial  process  goes  beyond  "constitutional  interpreta- 
tion" to  "something  greaUy  more  flexible,  something  of  prudence,  not  construction 
and  not  principle." 

73*  7  How.  (48  U.S.)  1  (1849).' 

732  6  Wall.  (73  U.S.)  SO  (1867).  See  369  US.  at  218-25. 

733  Id.  at  218. 

734  Id.  at  222. 

73<>  73  U.S.  at  76-77. 

730  "Congress  having  determined  that  the  effects  of  the  recent  hostilities  re- 
quired extraordinary  measures  to  restore  governments  of  a  republican  form,  this 
Court  refused  to  interfere  with  Congress'  action.  .  .  ."  369  U.S.  at  225. 

737  Cj.  Bickel  75.  The  critique  of  Luther  v.  Borden  and  Georgia  v.  Stanton  by 
Mr.  Justice  Douglas,  in  Baker  v.  Carr,  369  U.S.  242-43  n.2,  246  n.3  (concurring 
opinion)  needs  to  be  taken  into  account. 

73»  369U.S.  at  217.  i 
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yond  "interpretation,"™0  the  end  result  is  judicial  abstention  because 
the  jurisdiction  to  decide  is  or  should  be  lodged  elsewhere. 

The  power  finally  to  decide  whether  Congress  has  an  absolute 
right  to  demand  information  or  whether  the  executive  has  an  ab- 
solute right  to  refuse  it  plainly  was  not  lodged  in  either  of  those 
branches.  Essentially  this  is  a  dispute  about  the  scope  of  inter- 
secting powers;  if  one  branch  has  the  claimed  power  the  other  branch 
necessarily  has  not.  It  seems  axiomatic  that  one  branch  cannot  finally 
decide  the  reach  of  its  own  power  when  the  result  is  to  curtail  a 
power  claimed  by  another,  Madison  said  in  The  Federalist  that 
neither  of  the  departments  "can  pretend  to  an  exclusive  or  superior 
right  of  settling  the  boundaries  between  their  respective  pow- 
ers. .  .  ."7H0  Unless  the  two  branches  arc  to  be  remitted  to  the  "trial 
of  physical  strength"  which  United  States  v.  Texas  decried,711  the 
power  to  decide  such  disputes  must  reside  in  the  courts.  Kven  in  the 
smoke  and  turmoil  of  Luther  v.  Borden,  the  Supreme  Court  was  at 
pains  to  differentiate  from  the  "political"  dispute  for  power  of  com- 
peting state  factions  the     i 

high  power  ...  of  passing  judgment  upon  the  acts  ...  of  the  legis- 
lative and  executive  branches  of  the  federal  government,  and  of  deter- 
mining whether  they  arc  beyond  the  limits  of  the  power  marked  out 
for  them  respectively  by  the  Constitution  of  the  United  States.742 

"Some  arbiter,"  said  Mr.  Justice  Jackson,  "is  almost  indispensible 
when  power  is  .  .  .  balanced  between  different  branches,  as  the  legis- 


739  Sec  Bickcl  74-79. 

740  TnE  Federalist,  No.  49,  at  348  (Wright  cd.  1961).  True,  Madison  also  said 
that  no  provision  was  made  "for  a  particular  authority  to  determine  the  limits  of  the 
constitutional  division  of  power  between  the  branches  of  the  government.  In  all 
systems  there  arc  points  which  must  be  adjusted  by  the  departments  themselves,  to 
which  no  one  of  them  is  competent.  If  it  cannot  be  determined  in  this  way,  there  is 
no  resource  left  but  the  will  of  the  community.  ..."  1  Annals  of  Cong.  520  (1789). 

The  view  of  Hamilton,  The  Federalist,  No.  78,  and  Marshall,  Marbury  v. 
Madison,  1  Cranch  (S  U.S.)  137,  176  (1803),  that  it  was  for  the  courts  to  declare 
constitutional  limits  is  no  less  applicable  because  the  limits  arc  drawn  between  two 
branches.  In  Madison's  own  Virginia,  Judge  George  Wythe,  was  prepared  to  draw 
those  lines  between  the  House  of  Delegates  and  Senate.  See  text  accompanying  note 
707  supra. 

And  Madison  by  no  means  expressed  a  general  viewpoint.  In  the  same  debate 
in  the  First  Congress  on  the  President's  removal  power,  Elbridge  Gerry,  also  a  mem- 
ber of  the  Constitutional  Convention,  said  that  if  the  President  and  the  Senate  differ, 
"let  it  go  before  the  proper  tribunal;  the  judges  are  the  constituuonal  umpires  on 
such  questions."  1  Annals  of  Conc.  492  (1789).  To  the  same  effect  is  Congressman 
Plater  in  1802.  11  Annals  of  Cong.  935  (1802).  And  so  in  the  event  it  transpired. 
Sec  text  accompanying  notes  711-14  supra.  See  also  note  40  supra. 

In  the  "Steel  Seizure"  case,  Mr.  Justice  Burton  said:  "[T]hc  President's  order 
.  .  .  invaded  the  jurisdiction  of  Congress."  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer, 
343  U.S.  579,  660  (1952)   (concurring  opinion). 

74*  143  U.S.  621,  641  (1892). 

742  48  U.S.  at  47. 
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lativc  and  executive.  .  .  .  Each  unit  cannot  be  left  to  judge  the  limits 
of  its  own  power."71,1  Were  the  "executive  privilege"  rights  more 
clearly  "political,"  the  courts,  said  Baker  v.  Carr,  "cannot  reject 
as  'no  law  suit'  a  bona  fide  controversy  as  to  whether  some  action 
denominated  'political'  exceeds  constitutional  authority. "744  For, 
said  Chief  Justice  White  in  another  "political  question"  case,  it  is 
the  "ever  present  duty"  of  the  courts  "to  enforce  and  uphold  the 
applicable  provisions  of  the  Constitution  as  to  each  and  every  exer- 
cise of  governmental  power."740 

2.    Adequate  Criteria  for  Determination  Are  Available 

"The  lack  of  criteria"  for  judicial  determination,  mentioned  in 
Luther  v.  Borden,  is  another  oft-mentioned  test  of  "political  ques- 
tion." There  the  Court  dwelt  on  the  practical  and  evidentiary 
difficulties  of  determining  whether  the  Rhode  Island  constitution 
sponsored  by  the  Dorr  faction  was  adopted  by  "authorized"  voters.740 
Conversely,  said  Baker  v.  Carr,  if  "clearly  definable  criteria  for  deci- 
sion may  be  available  .  .  .  the  political  question  barriers  falls 
away."747  Despite  the  "enormously  difficult  problem  of  working 
out  standards  for  utilizing  the  equal  protection  provision  in  the 
apportionment  cases,"  the  majority  in  Baker  v.  Carr  entered  the 
field.748  In  contrast,  no  new  standards  are  required  to  be  fashioned 
for  dealing  with  the  executive  privilege  controversy.  For  cen- 
turies Anglo-American  Courts  have  dealt  with  diverse  claims  of 
privilege  to  withhold  information,740  and  in  almost  every  category 
of  claimed  executive  privilege  to  withhold  information  there  exist 
judicial  precedents  formulated  in  private  litigation.  The  task  will  not 
therefore  require  the  formulation  of  new  standards  but  rather 
adaptation  and  application  of  existing  ones.  Viewed  in  terms  of  fit- 
ness for  judicial  determination,  the  basic  issues  of  fact  and  law  are 


743  Jackson,  The  Struggle  for  Judicial  Supremacy  9  (1941).  Compare  Hand 
supra  note  708. 

744  369  U.S.  at  217.  See  id.  at  230.  Compare  United  States  v.  Lovett,  328  U.S. 
303   (1946),  discussed  in  text  accompanying  notes  713-16  supra. 

74i  Pacific  States  Tel.  &  Tel.  Co.  v.  Oregon,  223  U.S.  118,  150  (1912). 

Given  a  statute  directing  a  department  or  an  agency  to  furnish  information  to 
Congress,  see  text  accompanying  note  79  supra,  determination  whether  an  officer 
must  comply  with  the  statute  cannot  be  a  "political  question";  for  the  power  so  to 
determine  is  necessarily  confided  to  the  courts. 

74<5  48  U.S.  at  41-42.  Sec  also  Coleman  v.  Miller,  307  U.S.  433,  454-55  (1939). 

747  369  U.S.  at  214. 

748  Emerson  65.  Mr.  Justice  Douglas  justly  remarks  that:  "Adjudication  is  often 
perplexing  and  complicated.  An  example  of  the  extreme  complexity  of  the  task  can 
be  seen  in  a  decree  apportioning  water  among  the  several  states."  Baker  v.  Carr,  .369 
U.S.  at  245  (concurring  opinion). 

749  Sec  pp.  1293-1308  supra. 
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not  significantly  altered  because  it  may  be  the  Attorney  General 
rather  than  his  brother,  Mally  Daugherty,  who  is  asked  about 
misconduct  in  the  Department  of  Justice.  That  which  is  "essentially 
a  judicial  question  ...  in  suits  between  private  parties  [or  between 
them  and  the  government]  ...  is  not  different  in  a  suit  between 
States/"*0  or  between  different  branches  of  the  same  state.  In  fine, 
the  courts  can  draw  upon  I  the  precedents  in  private  litigation  for 

guide  lines  in  almost  every!  category  of  executive  privilege. 

i 

3.    There  is  No  Special  Difficulty  in  Shaping  Relief 

Another  criterion  of  "political  question,"  in  the  words  of  Mr. 
Justice  Frankfurter,  is  the  difficulty  of  "finding  appropriate  modes  of 
relief."751  A  Court  which;  did  not  boggle  at  the  formidable  re- 
medial difficulties702  posed  by  reapportionment703  should  not  shy 
from  requiring  an  executive  officer  to  deliver  information  or  to  de- 
clare that  he  is  under  no  duty  to  do  so.  Compared  with  the  com- 
plexities involved  in  reapportionment  this  is  a  marvelously  simple 
judicial  order,  differing  little  from  countless  orders  which  direct  pub- 
lic officers  to  do  or  refrain  {from  doing  something. 

! 

If  the  assertion  of  a  right  to  obtain  or  to  withhold  informa- 
tion be  deemed  "political,"i  that  "does  not  mean  it  presents  a  polit- 
ical question."754  Judicial  resolution  of  the  executive  privilege  con- 
troversy will  not  "risk  embarrassment  of  our  government  abroad, 
or  grave  disturbance  at  home."7515  It  will  not  embroil  the  Court  in 

j : 

™o  Pennsylvania  v.  West  Virginia,  262  U.S.  553,  591   (1923). 

751  369  U.S.  at  278  (dissenting  opinion).  Cf.  Jaffc  1306. 

752  Professor  Bickel  points  out  that  "the  decisive  factor  in  Colcgrove  could  not 
well  have  been  the  difficulty  or,  uncertainty  that  might  attend  enforcement  of  a 
judicial  decree.  A  judicial  system  that  swallowed  Brown  v.  Board  of  Education  and 
Cooper  v.  Aaron  would  hardly  strain  at  Colcgrove  v.  Green  or  Baker  v.  Carr."  Bickel, 
The  Durability  of  Colcgrove  v.  Green,  72  Yale  L.J.  39,  40  (1962).  The  Court  itself 
acknowledged  in  Brown  v.  Board  of  Education,  347  U.S.  483,  495  (1954),  that  "the 
formulation  of  decrees  in  these  cases  presents  problems  of  considerable  complexity." 

763  Emerson  75-80.  Cf.  Sindlcr,  Baker  v.  Carr:  How  to  "Sear  the  Conscience"  of 
Legislators,  72  Yale  L.J.  23,  32-38  (1962). 

70*  369  U.S.  at  209;  Jaffc  1304.  "From  the  beginning,  the  Court  had  to  resolve 
what  were  essentially  political  issues — the  proper  accommodation  between  the  states 
and  the  central  government."  Frankfurter  &  Landis,  The  Business  of  the  Supreme 
Court  318  (1927).  It  needs  to  be  borne  in  mind  that  a  "Constitution  is  a  political  in- 
strument. It  deals  with  government  and  governmental  powers  ....  It  is  not  a  ques- 
tion whether  the  considerations  are  political,  for  nearly  every  consideration  arising 
from  the  Constitution  can  be  so  described  .  .  .  ."  Melbourne  v.  Commonwealth  of 
Australia,  74  Commw.  L.R.  31,  82  (1947)  (Dixon,  J.).  This  had  been  anticipated  by 
Dc  Tocquevillc:  "The  American  judge  is  brought  into  the  political  arena  independently 
of  his  own  will.  .  .  .  The  political  question  which  he  is  called  upon  to  resolve  is  con- 
nected with  the  interest  of  the  suitors  and  he  cannot  refuse  to  decide  it  without  ab- 
dicating the  duties  of  his  post."  1  De  Tocqueville,  Democracy  jn  America,  101 
(1900).  Sec  also  note  1  supra. 

™o  369  U.S.  at  226. 
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the  "over-whelm ingly  party  or  intra-party  contests"  such  as  Mr. 
Justice  Frankfurter  feared  might  flow  from  the  reapportionment  deci- 
sion7"0 for,  as  the  clinical  examples  earlier  set  out  show,  information 
withholdings  seldom  are  "strongly  entangled  in  popular  feelings."757 
When  one  compares  the  "violently  partisan  nature"  of  the  reap- 
portionment controversy,"8  the  "political"  overtones  of  executive 
resistance  to  a  congressional  request  for  an  Inspector  General's  re- 
port seem  like  fluttcrings  over  teacups. 

In  sum,  the  political  question  doctrine,  in  my  opinion,  interposes 
no  obstacle  to  judicial  determination  of  the  rival  legislative-executive 
claims  to  receive  or  withhold  information.  The  power  to  decide  these 
claims  plainly  has  not  been  lodged  in  either  the  legislative  or  execu- 
tive branch;  equally  plainly,  the  jurisdiction  to  demark  consti- 
tutional boundaries  between  the  rival  claimants  has  been  confided  to 
the  courts.  The  criteria  for  judging  whether  a  claim  of  "executive 
privilege"  is  maintainable  are  a  familiar  staple  of  judicial  busi- 
ness. And  the  framing  of  a  remedy  is  attended  by  no  special  diffi- 
culty but  rather  falls  into  familiar  patterns.  Each  of  the  parties 
seeks  power  allegedly  conferred  by  the  Constitution  and  each  main- 
tains that  interference  by  the  other  with  the  claimed  function  will 
seriously  impair  it,  the  classic  situation  for  judicial  arbitrament. 

Of  those  who  assume  that  the  executive  privilege  controversy 
poses  a  nonjusticiable  political  question,  Kramer  and  Marcusc  alone 
attempt  to  supply  a  fooling,  but  in  the  form  of  citations  rather  than 
argument.™'  First  they  cite  Massachusetts  v.  MrMon.im  That  case 
did  not,  of  course,  decide  that  a  dispute  between  two  entities  of 
government  is  per  sc  "political"  as  is  immediately  made  plain  by 
the  row  of  adjudicated  disputes  between  a  state  and  the  United 
States,  between  two  states,  and  between  a  department  and  an 
independent  agency.701  It  held,  first,  that  "the  United  States,  not 
the  State,  represents  the  citizens  as  parens  patriae  in  their  relations 
to  the  federal  government,"702  and  second,  that  the  state  had  no 
standing  to  challenge  the  constitutionality  of  federal  grants  which 
it  could  accept  or  reject  and  which  therefore  imposed  no  obliga- 
tion.703 Because  of  the  absence  of  injury,  the  Court  declined  "to 


760  [d   at  324  (dissenting  opinion). 

757  id.  at  267. 

708  Emerson  65. 

760  Kramer  &  Marcusc  903. 

700  262  U.S.  447  (1923). 

7°l  See  notes  703,  721  and  722  supra. 

7«2  Georgia  v.  Pennsylvania  R.R.,  324  U.S.  439,  446  (194S). 

763  262  U.S.  at  482.  Davis,  Administrative  Law  682  (1951). 
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adjudicate  .  .  .  abstract  questions  of  political  power."704  Given 
real  rather  than  abstract  disputes  between  governmental  instru- 
mentalities, the  Court,  as  the  above-cited  examples  show,  has  not 
hesitated  to  decide  them. 

Next  they  cite  Muskrat  v.  United  States.7™  It  has  been  said  that 
"its  fundamental  unsoundness  in  terms  of  present  law  is  overwhelm- 
ingly clear";700  but  in  any  event  it  turns  on  the  alleged  absence  of 
truly  adverse  interests  necessary  to  a  "case  or  controversy"  and 
makes  no  mention  of  "political  questions."  Again,  that  portion  of 
Marbury  v.  Madison1*1  is  cited  which  discusses  whether  Marbury 
had  a  remedy  for  the  Withholding  of  his  signed  commission,  and  in 
which  the  Court  states  that  "in  cases  in  which  the  executive  possesses 
a  constitutional  or  legal  discretion"168  the  acts  of  department  heads 
"are  only  politically  examinable."  This  leaves  open  the  question 
whether  the  executive  possesses  "uncontrolled  discretion"  to  withhold 
information  from  Congress.  Marbury  did  not  intimate  that  the  execu- 
tive branch  can  finally  determine  the  scope  or  area  of  its  own  discre- 
tion. Only  the  choices  within  that  area  are  not  dictated  by  the 
courts;  the  "court  decides  in  each  case  what  the  area  of  discretion 
is."700  Thus  the  Kramer  and  Marcuse  citations  fall  far  short  of 
establishing  the  proposition  that  the  executive  privilege  conflict 
constitutes  a  non-reviewable  political  question.770 


704  262  U.S.  at  484-85.; 
™<S  219  U.S.  346  (1911). 
7°o  3  Davis  119. 

707  i  Cranch  (5  U.S.)  137  (1803).  This  was  a  suit  by  a  District  of  Columbia 
Justice  of  Peace  against  the  Secretary  of  State  for  delivery  of  his  commission,  and  the 
Court  decided  that  Congress  cannot  enlarge  the  original  jurisdiction  of  the  Court.  So 
Marshall  explained  in  Cohens  v.  Virginia,  6  Wheat.  (19  U.S.)  264,  398  (1821).  Why 
cannot  the  Court,  therefore,  in  a  suit  by  Congress  against  an  executive  officer,  deter- 
mine that  the  officer  may  not  curtail  the  jurisdiction  of  Congress,  equally  a  problem 
of  demarking  constitutional  boundaries? 

708  id.  at  166.  (Emphasis  added.) 

709  Jaffe  &  Nathanson,  Administrative  Law:  Cases  &  Materials  791  (1961). 
Cf.  Social  Security  Bd.  v.  N'ierotko,  327  U.S.  3S8,  369  (1946)  ("an  agency  may  not 
finally  decide  the  limits  of  its  statutory   powers.") 

770  Kramer  &  Marcuse  903  n.791,  also  cite  Craig  v.  Leitcnsdorfcr,  123  U.S.  189 
(1887),  which  seems  irrelevant.  Leitcnsdorfcr  filed  a  bill  to  enjoin  an  officer  from 
delivering  a  plat  to  Craig.  The  Court  said  that  a  decree  would  be  "entirely  inef- 
ficacious" because  "if  the  acts  complained  of  arc  .  .  .  void  as  being  without  -lUthority 
of  law,  then  they  can  have  no  legal  effect  whatever,  and  cannot  be  set  up  by  the 
officers  of  the  Department  ...  as  reasons  for  refusing  to  entertain  and  determine  the 
appeals  of  Lcitcndorfcr.  .  ,  .  The  proper  remedy  is  by  a  writ  of  mandamus,  and  not 
by  a  bill  in  equity."  Id.  at  214. 

Another  Kramer  and  Marcuse  citation  is  Cohens  v.  Virginia,  6  Wheat.  (19  U.S.) 
264  (1821),  an  information  for  selling  lottery  tickets  in  violation  of  slate  law.  The 
Court  held  that  it  had  appellate  jurisdiction  when  a  state  statute  was  allegedly  re- 
pugnant to  the  Constitution  notwithstanding  one  of  the  parties  was  a  state  and  the 
other  a  citizen  of  that  state.  At  page  405,  the  Court  rejected  the  argument  that  there 
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The  contrary  of  that  proposition  flows  from  their  recognition 
of  the  fact  that:  I 

A  case  or  controversy  could  arise  if  Congress  cited  for  contempt, 
pursuant  to  2  U.S.C.  §  194,  a  Government  official  who  had  refused  to 
comply  with  n  demand  for  information  and  criminal  proceedings  were 
thereupon  instituted,  or  if  Congress  exercised  its  own  contempt  powers 
and  directly  ordered  the  arrest  of  the  official  without  invoking  the 
assistance  of  the  courts,  and  the  prisoner  sought  relief  by  way  of 
habeas  corpus.771 

In  short,  say  Kramer  and  Marcuse,  the  courts  can  entertain  a  con- 
flict between  Congress  and  the  executive  in  a  criminal  or  habeas  cor- 
pus proceeding.  But  since  the  subject  of  such  suits,  ex  hypotkesi,  re- 
mains a  "political  question,"  justiciability  cannot  be  made  to  turn 
on  the  accident  of  remedy.  If  conflicting  claims  to  power  between 
Congress  and  the  executive  branch  present  a  "political  question," 
a  shift  in  procedure — from  an  injunction  to  a  habeas  corpus  for 
illegal  imprisonment — cannot  transform  the  subject  matter]112  that 
remains  "political."  And  an  injunction  against  a  wrongdoing  officer 
in  his  individual  capacity  would  no  less  involve  an  "individual" 
than  would  the  habeas  corpus  proceeding.  To  conclude  alternatively 
that  such  controversies  are  nonjusticiable  in  any  type  of  proceeding 
would  be  to  permit  Congress  to  imprison  executive  officers  without 
hindrance,773  unless  the  issue  is  to  be  left  to  a  "trial  of  physical 
strength,"  a  solution  already  rejected.774 

There  remains  the  recurring  suggestion  that  the  controversy 
should  be  resolved  at  the  polls.770  It  is  unrealistic  to  assume,  however, 


can  bo  "u  cast  in  law  or  equity"  arising  under  the  Constitution,  to  which  the  judicial 
power  does  not  extend.  The  relevance  of  this  to  "political  questions"  is  obscure. 

Kramer  and  Marcuse  also  cite  Osborn  v.  U.S.  Bank,  9  Wheat.  (22  U.S.)  738 
(1824),  where  the  issue  was  the  "right  of  the  Bank  to  sue  in  the  Courts  of  the  United 
States,"  id.  at  816,  and  where  the  Court  stated  that  the  judicial  power  is  "capable 
of  acting  only  when  the  subject  is  submitted  to  it  by  a  party  who  asserts  his  rights 
in  the  form  prescribed  by  law.  It  then  becomes  a  case.  .  .  .  The  suit  of  the  Bank  of  the 
United  States  v.  Osborn  ...  is  a  case."  Id.  at  819. 

For  the  argument  that  a  suit  by  Congress  against  an  executive  officer  alleging 
failure  to  comply  with  a  statute  or  failure  to  furnish  information  would  also  be  a 
"case,"  see  note  643-59  supra. 

771  Kramer  &  Marcuse  903.  Professor  Bishop,  as  Kramer  and  Marcuse  remark, 
is  also  of  this  view.  Bisho,>  4S4-85. 

772  Compare  ICC  v.  Brimson,  154  U.S.  447,  486  (1894):  "We  canr.ot  assent  to 
any  view  of  the  Constitution  that  concedes  the  power  of  Congress  to  accomplish  a 
named  result,  indirectly  by  particular  forms  of  judicial  procedure,  but  denies  its 
power  to  accomplish  the  same  result,  directly,  and  by  a  different  proceeding  judicial 
in  form." 

773  The  courts  "will  not  stand  impotent  before  an  obvious  instance  of  a  mani- 
festly unauthorized  exercise  of  power."  369  U.S.  at  217. 

77<  United  States  v.  Texas,  143  U.S.  621,  641   (1S92). 
776  Kramer  &  Marcuse  626;  Younger  784.  C/.  Taylor  87. 
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that  refusals  to  furnish  investigatory  reports  respecting  such  mat- 
ters as  foreign  aid  to  Pakistan  or  Laos  or  Viet  Nam  can  be  blown 
up  to  campaign  proportions.  Often  they  are  stale  by  the  time  a  na- 
tional campaign  is  waged,  and  in  any  event  they  must  be  lost  in 
the  swirling  clash  of  larger  issues.  Withholding  issues  are  unlikely 
to  arouse  sufficient  popular  interest  to  affect  the  course  of  a  cam- 
paign. There  is,  moreover,  a  "strong  American  bias  in  favor  of 
judicial  determination  of  constitutional  and  legal  issues."77"  From 
the  beginning  it  was  contemplated,  in  Madison's  words,  that  the 
courts  would  be  "an  impenetrable  bulwark  against  every  assumption 
of  power  in  the  Legislative  or  Executive.'*777  It  would  be  passing 
strange  to  conclude  that  a  citizen  may  seek  the  protection  of  that  bul- 
wark against  a  $20  fine778  but  that  it  is  unavailable  to  protect  a 
branch  of  the  government  from  impairment  of  a  process  essential 
to  our  democratic  system.  The  President  no  less  than  Congress  must 
be  protected  against  such  impairment,  as,  for  example,  when  he 
complains  that  a  statute  enacted  by  Congress  over  his  veto  uncon- 
stitutionally cuts  down  the  executive  power. 

X.     Conclusion 

i 

Congressional  investigation  is  "the  surest  guard  .  .  .  against 
corruption  and  bureaucratic  waste,  inefficiency  and  rigidity,"77"  and 
the  need  for  the  unclogged  exercise  of  that  function  greatly  outweighs 
the  benefits  that  may  be  deemed  to  flow  from  executive  withholding. 
The  practices  of  the  Eisenhower  Administration  illustrate  that  the 
greater  part  of  such  withholding  serves  no  crucial  administrative 
needs,  as  is  confirmed  by  the  fact  that  the  executive  branch  has  sur- 
vived President  Kennedy's  drastic  amputation  of  withholding  with- 
out noticeable  ill  effect.  Although  President  Johnson  has  followed  in 
his  footsteps780  it  may  be  doubted  in  light  of  the  past,  whether  future 
successors  who  lack  their  legislative  experience  will  follow  suit. 
Recurrent  strife  is  to  be  expected,  accompanied  by  interminable 
bickering  over  the  right  to  information  that  is  for  the  most  part 
innocuous.  When  weighed  in  terms  of  serious  needs  of  government 
this  is  a  luxury  that  we  can  no  longer  afford.  Both  Congress  and 
the  executive  branch  are  constantly  confronted  by  aching,  un- 
dreamed of  exigencies  that  explode  in  every  corner  of  the  globe  and 


776  jaffe  1302.  See  also  3  Davis  348. 

777  Quoted  in  Taylor  137. 

778  Frank  v.  Maryland,  359  U.S.  360  (19S9). 

770  Wyzanski  103.  The  Supreme  Court  has  adverted  to  the  "danger  to  effective 
and  honest  conduct  of  the  Government  if  the  legislature's  power  to  probe  corruption 
in  the  executive  branch  were  unduly  hampered."  Watkins  v.  United  States,  354  U.S. 
178,  194-95  (1957). 

780  See  note  548  supra. 
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the  energies  of  both  branches  would  be  better  spent  on  consideration 
of  problems  that  cry  out  on  every  hand  for  solution. 

Although  I  consider  that  history,  the  normal  index  of  constitu- 
tional construction,  strongly  indicates  that  the  argument  for  un- 
limited congressional  power  to  require  information  from  the  execu- 
tive branch  is  much  more  solidly  based  than  the  executive  claim  of 
absolute  power  to  withhold,  and  that  that  claim  is  little  advanced  by 
the  practical  considerations  adduced  on  its  behalf,  I  do  not  suggest 
that  absolute  discretion  to  demand  information  should  be  substi- 
tuted for  unlimited  power  to  withhold  it.  All  "unlimited  power" 
is  inherently  dangerous.  Already  the  Supreme  Court  has  remarked 
that  "far-reaching"  as  is  the  congressional  power  of  inquiry,  it  does 
not  embrace  matters  which  are  within  the  "exclusive  province"  of 
the  executive  branch."781  Who  is  to  determine  the  limits  of  that  "ex- 
clusive province"?  Presently  the  executive  branch  is  in  the  driver's 
seat  if  only  because  effective  congressional  retaliation  is  too  clumsy 
and  injurious  to  the  national  welfare.  Neither  the  Congress  nor  the 
nation  can  be  content  to  have  the  executive  branch  finally  draw  con- 
stitutional boundaries  when  the  consequence  is  seriously  to  impair  a 
legislative  function  that  is  so  vital  to  the  democratic  process.  No 
more  may  Congress  decide  the  scope  of  executive  power.  Neither 
branch,  in  Madison's  words,  has  the  "superior  right  of  settling  the 
boundaries  between  their  respective  powers."782  That  power  was 


781  Barcnblatt  v.  United  States,  360  U.S.  109,  111-12  (19S9). 

782  TjjE  Federalist,  No.  49.  Madison  sets  forth  Jefferson's  reasoning  saying  that 
it  has  "great  force."  A  statement  Madison  made  in  the  First  Congress  during  the 
debate  on  the  President's  "removal"  power  may  be  thought  to  contradict  the 
"boundary"  statement:  "There  is  not  one  Government  ...  in  which  provision  is  made 
for  a  particular  authority  to  determine  the  limits  of  the  consUtutional  division  of 
power  between  the  branches  of  the  Government.  In  all  systems  there  are  points  which 
must  be  adjusted  by  the  departments  themselves,  to  which  no  one  of  them  is  com- 
petent. If  it  cannot  be  determined  in  this  way,  there  is  no  resource  left  but  the  will 
of  the  community,  to  be  collected  in  some  mode  to  be  provided  by  the  Constitu- 
tion. ..."  1  Annals  of  Conc.  520  (1789-1791).  At  issue  was  the  power  of  the  House 
to  "grant"  to  the  President  a  "removal"  power,  id.  at  385,  and  Madison  himself  con- 
cluded that  the  House  was  "not  in  possession  of  this  power,"  and  that  "the  Constitu- 
tion fairly  vests  the  President  with  the  power,"  id.  at  605,  so  in  fact  Madison  was 
asking  the  House  to  construe  favorably  a  power  of  another  branch,  a  situation  that 
had  no  bearing  on  a  "boundary"  dispute.  He  himself  gave  the  best  possible  refutation 
of  the  practicability  of  seeking  the  "will  of  the  community"  in  such  disputes.  See 
The  Federalist,  Nos.  49  and  50.  In  any  event,  spokesmen  for  both  the  majority  and 
minority  stated  that  the  issue  should  be  left  to  the  courts.  1  Annals  of  Conc.  477,  485- 
86,  496,  505,  524,  540,  572,  582,  585  (1789-1791).  To  the  extent  that  the  issue  would 
become  involved  in  controversy  between  the  Senate  and  the  President,  Gerry  said, 
"let  it  go  before  the  proper  tribunal;  the  judges  arc  the  constitutional  umpires  on 
such  questions."  Id.  at  491-92.  "Some  arbiter  is  almost  indispensable  when  power  .  .  . 
is  also  balanced  between  different  branches,  as  the  legislative  and  the  executive  .... 
Each  unit  cannot  be  left  to  judge  the  limits  of  its  own  power."  Jackson,  The 
Struggle  for  Judicial  Supremacy  9  (1941). 
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given  to  the  courts;  it  has  been  exercised  in  disputes  between  two 
states,  between  the  United  States  and  a  state,  between  a  Depart- 
ment and  an  independent  agency,783  and  if  we  look  to  substance 
rather  than  form,  between  Congress  and  the  President.  Why  should 
conflicting  claims  of  constitutional  authority  by  Congress  and  the 
President  alone  of  governmental  conflicts  be' insulated  from  judicial 
review?  Increasingly,  committees  and  members  of  Congress  have 
shown  a  disposition  to  recognize  that  the  courts  have  the  last  word,784 
whereas,  if  one  may  judge  from  Attorney  General  Rogers'  sadly  mis- 
taken argument  against  judicial  jurisdiction,780  the  executive  branch 
considers  itself  beyond  judicial  reach,  a  view  that  is  not  conducive  to 
executive  responsibility.780  This  "intolerably  prolonged  controver- 
sy," as  the  veteran  Senator  Neely  said,  must  be  submitted  to  the 
courts,787  both  to  preserve  the  congressional  inquiry  function  from 
unwarranted  executive  interference  and  to  protect  the  executive 
branch  from  congressional  encroachment  on  its  "exclusive  prov- 
ince." 


APPENDIX 

Unless  otherwise  indicated  the  following  authorities  are  cited  by  author's  name 
only. 

BOOKS 

Barth,  Government  by  Investigation  (19SS). 

Bowen,  The  Lion  and  the  Throne  (1957). 

Chandler,  History  and  Proceedings  of  the  Third  Parliament  of  King 

George  II  (1743). 
Davis,  Administrative  Law  Treatise  (1958). 
Farrand,  The  Framing  of  the  Constitution  of  the  United  States  (1948) 

[cited  as  Farrand,  Framing]. 
Farrand,  Records  of  the  Federal  Convention  of  1787   (1911)    [cited  as 

Farrand,  Records]. 
Gardner,  The  Administrative  Process,  in  Paulsen,  Legal  Institutions  Today 

and  Tomorrow  (1959). 
.  Gellhorn  &  Byse,  Administrative  Law:  Cases  and  Comments  (1960). 
Hand,  The  Bill  of  Rights  (1958). 


783  Sec  notes  703,  721-22  supra. 

784  See  note  3  supra. 

785  See  text  accompanying  note  321  supra;  see  note  316  supra.  Att'y  Ccn.  Memo. 
44-46,  72. 

780  Warner  Gardner,  who  was  a  long-time  highly-placed  official,  says  that  "the 
availability  of  judicial  review  is  by  far  the  most  significant  safcRuard  acainst  ad- 
ministrative excesses  which  can  be  contrived."  Quoted  in  Gellhorn  &  Bvsk  217.  Sec 
also  id.  at  218;  Horsky,  The  Washington  Lawyer  78  (1952) ;  Jaite  &  Nathanson, 
Administrative  Law:  Cases  and  Materials  30  (1961). 

787  See  note  3  supra. 


202 
196S]  WITHHOLDING  INFORMATION  1363 

Hart  &  Wechsler,  The  Federal  Courts  and  the  Federal  System  (1953). 

Keigwin,  Cases  in  Common  Law  Pleading  (2d  cd.  1934). 

Koenig,  The  Invisible  Presidency  (1960). 

Pace  Smith,  John  Adams  (1962). 

Taylor,  Grand  Inquest  (1955). 

Wade,  Administrative  Law  (1961). 

Warren,  Congress,  The  Constitution,  and  the  Supreme  Court  (1925). 

Wigmore,  Evidence  (McNaughton  rev.  1961). 

Wright,  Federal  Courts  (1963). 

ARTICLES 

Ames,  The  History  of  Assumpsit,  2  Harv.  L.  Rev.  53  (1888). 
^,  Berger,  Discovery  in  Administrative  Proceedings:  Why  Agencies  Should  Catch 
up  With  the  Courts,  46  A.B.AJ.  74  (1960)   [cited  as  Berger,  Discovery]. 
Berger,  Constructive  Contempt:  A  Post-Mortem,  9  U.  Chi.  L.  Rev.  602  (1942). 

Bcrgcr  &  Krash,  Government  Immunity  From  Discovery,  59  Yale  L.J.  1451 

(1950). 
Bickcl,  Foreword:  The  Passive  Virtues,  75  Harv.  L.  Rev.  40  (1961). 

Bishop,  The  Executive's  Right  of  Privacy:  An  Unresolved  Constitutional  Ques- 
tion, 66  Yale  L.J.  477  (1957). 

^Carrow,  Governmental  Nondisclosure  in  Judicial  Proceedings,  107  U;   Pa.  L. 
Rev.  166  (195S). 
Douglas,  The  Bill  of  Rights  is  Not  Enough,  38  N.Y.U.L.  Rev.  207  (1963). 
Emerson,  Malapportionment  and  Judicial  Power,  72  Yale  L.J.  64  (1962). 
-r~Hardin,  Executive  Privilege  in  the  Federal  Courts,  71  Yale  L.J.  879  (1962). 
Jaffe,  Standing  to  Secure  Judicial  Review:  Public  Actions,  74  Harv.  L.  Rev. 
1265  (1961). 

^Kramer  &  Marcuse,  Executive  Privilege — A   Study   of  the  Period  1953-1900 
(pts.  1-2),  29  Geo.  Wash.  L.  Rev.  623  (1961). 

Landis,  Constitutional  Limitations  on  the  Congressional  Power  of  Investigation, 
40  Harv.  L.  Rev.  153  (1926). 

Loevinger,  Private   Action — The  Strongest   Pillcr   of  Antitrust,   3   Antitrust 
Bull.  167  (1958). 

Maclntyre,  The  Role  of  the  Private  Litigant  in  Antitrust  Enforcement,  7  Anti- 
trust Bull.  113  (1962). 

McKay,  The  Right  of  Confrontation,  1959  Wash.  U.L.Q.  122. 

Nathanson,  The  Supreme  Court  as  a  Unit  of  the  National  Government:  Herein 
of  Separation  of  Powers  and  Political  Questions,  6  J.  Pub.  L.  331  (1957). 

Newman  &  Keaton,  Congress  and  the  Faithful  Execution  of  Laws — Should  Legis- 
lators Supervise  Administrators?,  41   Calif.  L.  Rev.   565   (1953). 

Parry,  Legislators  and  Secrecy,  67  Harv.  L.  Rev.  737  (1954). 
^Philos,  The  Public's  Right  to  Know  and  the  Public  Interest — A  Dilemma  Re- 
visited, 19  Fed.  B.J.  41   (1959). 

Rogers,  Constitutional  Law:  The  Papers  of  the  Executive  Branch,  44  A.B.AJ. 
941   (1958). 

Schwartz,  Executive  Privilege  arid  Congressional  Investigatory  Power,  47  Calif. 
L.  Rev.  3  (1959). 

Stem,  "Inconsistency"  in  Government  Litigation,  64  Harv.  L.  Rev.  759  (1951). 


203 
1364  UCLA  LAW  REVIEW 

-'Taubcncck  &  Sexton,  Executive  Privilege  and  the  Court's  Right  to  Know — 

Discovery  Against  the  United  States  in  Civil  Actions  in  Federal  District 

Courts,  48  Geo.  L.J.  486  (1960). 
Wechslcr,  Toward  Neutral  Principles  of  Constitutional  Law,  73  Harv.  L.  Rev.  1 

(1959). 
Wiggins,  Government  Operations  and  the  Public's  Right  to  Know,  19  Fed.  B.J. 

62   (1959). 
Wyzanski,  Standards  for  Congressional  Investigations,  3  Record  of  N.Y.C.B.A. 

93  (1948). 

Younger,  Congressional  Investigations  and  Executive  Secrecy:  A  Study  in  the 
Separation  of  Powers,  20  U.  Pitt.  L.  Rev.  755  (1959). 

MISCELLANEOUS 

Hearings  Before  a  Subcommittee  of  the  House  Committee  on  Governmental 
Operations  on  Availability  of  Information  from  Federal  Departments  and 
Agencies,  85th  Cong.,  2d  Scss.,  pt.  16  (1958)  (Rep.  John  E.  Moss,  Chair- 
man) [cited  as  Moss  Hearings}. 

Memorandum,  Foreign  Operations  and  Government  Information  Subcommittee 
(H.R.),  Aug.  1963  (unpublished)   [cited  as  Gov't  Info.  Memo.]. 

Power  of  the  President  to  Withhold  Information  from  Congress,  The,  85th 
Cong.,  2d  Sess.  (1958)  (memorandum  of  Attorney  General  Rogers  com- 
piled by  the  Subcommittee  on  Constitutional  Rights  of  the  Senate  Com- 
mittee on  the  Judiciary)  [cited  as  Att'y  Gen.  Memo.]. 


68-287   O  -  71   -  14 


204 

That  completes  my  statement,  Mr.  Chairman. 

I  appreciate  again,  may  I  say,  your  leadership  in  this  area.  I  don  t 
think  there  is  anything  more  'important  before  the  Congress  today 
than  this  issue  of  reestablishing  the  congressional  role  in  our  con- 
stitutional system. 

Senator  Ervin.  Did  the  exhibits  that  you  asked  to  have  placed  in 
the  record  include  the  correspondence  you  had  with  the  Secretary 
of  Defense  in  the  effort  of  the  Foreign  Relations  Committee  to  obtain 
the  5-year  military  assistance  plan? 

Senator  Fulbright.  Yes,  I  have  prepared  to  give  to  your  clerk 
all  the  things  I  mentioned,  including  those  letters,  which  underline 
the  same  point  that  you  yourself  made  with  regard  to  your  own  re- 
quests for  information.  I  felt  a  great  similarity  in  the  way  they 
replied  to  some  of  your  requests  and  the  way  they  replied  to  mine. 
They  have  developed  a  custom,  a  certain  nomenclature,  which  they 
apply  to  those  requests  to  which  they  do  not  wish  to  respond. 

Senator  Ervin.  Now,  your  committee  has  jurisdiction  as  far  as 
authorization  of  appropriations  is  concerned,  over  the  5-year  plan — 
your  committee  has  undoubted  jurisdiction  under  Senate  Rules  of 
any  authorization  of  money  to  implement  the  5-year  plan. 

Senator  Fulbright.  That  is  right.  This  is  the  foreign  military  as- 
sistance 5-year  plan.  This  is  not  a  domestic  program.  In  this  field  my 
committee  has  the  jurisdiction  for  authorization. 

Senator  Erven.  Not  only  do  you  have  the  jurisdiction  to  study  it, 
but  the  committee  is  under  duty  of  the  Senate  Rules  to  study  it  on 
behalf  of  the  Senate  and  to  file  a  report  in  connection  with  the  bill 
which  authorizes  the  subsequent  appropriation  of  the  money. 

Senator  Fulbright.  Mr.  Chairman,  that  is  exactly  right.  You  see, 
under  this  legislation  the  Defense  Department  has  created  an  enor- 
mous exchange  program.  They  bring  thousands  of  foreign  military 
personnel  to  this  country  and  train  them  in  their  techniques  and  so 
on.  Many  of  these  people  go  back  and  become  the  leaders  of  their 
countries  particularly  in  recent  years.  This  has  a  great  significance 
for  the  foreign  relations  of  this  country.  This  is  part  of  the  program 
T  was  referring  to.  The  Foreign  Relations  Committee  has  the  most 
legitimate  interest  and  responsibility  for  this  program. 

Senator  Ervin.  When  you  asked  for  information  concerning  the 
program  which  was  outlined  in  the  bill  you  were  considering  and 
which  you  were  charged  by  the  Senate  Rules  to  study  and  give  the 
benefit  of  your  views  to  the  committee  and  to  the  Senate  so  it  might 
act  in  an  intelligent  manner,  you  were  informed  that  the  program 
itself  was  merely  something  for  further  planning  only  ? 

Senator  Fulbright.  There  were  two  aspects,  of  course.  One  was  a 
5-year  plan;  the  other  was  an  evaluation  study  of  how  foreign  mili- 
tary training  was  working.  We  wanted  to  see  what  the  Executive's 
attitude  was  towards  the  way  this  subsidiary  program  was  working, 
that  is,  with  regard  to  the  military  training  program. 

Senator  Ervin.  In  other  words,  you  were  informed — the  committee 
was  informed — in  substance  that  you  couldn't  receive  the  information 
that  you  requested  on  a  program  for  which  you  were  called  upon  to 
authorize  appropriations  because  the  information  was  only  for  fur- 
ther planning  and  study  within  the  Department;  that  is  the  way  I 
construe  the  letter  from  the  Defense  Department. 
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Senator  Fulbright.  In  some  of  the  letters  I  have  referred  to,  I 
asked  directly  for  information.  We  asked  the  General  Accounting 
Office  in  this  "instance  to  conduct  a  review  of  this  military  assistance 
program,  which  is  a  very  big  program  and  costs  an  awful  lot  of 
money.  We  don't  really  have  the  personnel  on  our  staff  to  investigate 
these  matters  thoroughly  so  we  use  the  GAO — and  that  is  what  they 
are  set  up  for,  as  the  Senator  knows.  They  are  given  specific  author- 
ity to  request  information  by  law  in  much  the  same  way  the  Senate 
is*.  They  were  the  ones  to  whom  the  Executive  refused  to  make  it 
available. 

Senator  Ervin.  They  were  not  quite  as  direct  as  a  client  of  mine. 
I  had  a  client  named  Vinton  who  was  caught  once  red-handed  oper- 
ating a  very  pretty  little  copper  still  in  his  house.  There  was  nothing 
I  could  do  but  enter  a  plea  of  guilty.  The  prosecuting  attorney  wanted 
to  ask  him  where  he  got  the  copper  still,  because  supplying  the  mate- 
rials is  a  crime  under  the  law  of  North  Carolina.  When  he  asked  him 
that,  Vinton  said:  "I  ain't  gwine  to  tell  you."  The  judge  thought 
perhaps  that  the  language  was  a  bit  abrupt — a  little  more  abrupt 
than  the  executive  department  used  in  language  to  your  committee — 
so  he  said,  "Mr.  Vinton,  I  imagine  what  you  mean  to  say  to  the  prose- 
cuting attorney  is  that  you  would  prefer  not  to  give  him  the  informa- 
tion as  to  where  you  obtained  the  still,"  and  Vinton  said :  "Yes,  Your 
Honor,  that  is  what  I  mean  to  say,  but  I  ain't  going  to  tell  him  no- 
how." 

So  that  is  the  effect  of  what  the  Defense  Department  committee 
has  told  your  committee  in  respect  to  this  5-year  program. 

Senator  Ftjlbright.  Mr.  Chairman,  it  has  been  going  on  for  a  long 
time.  When  we  had  an  earlier  study  back  in  1967,  among  other  things 
we  requested  a  document  which  was  not  supplied,  the  Command  and 
Control  Study  relating  to  the  decision  to  bomb  North  Vietnam.  You 
might  say  that  was  the  beginning  of  the  overt  war.  They  just  flatly 
declined  to  supply  it.  We  have  it  now,  and  I  have  read  it  within  the 
last  few  weeks,  and  I  am  bound  to  say  it  didn't  have  an  awful  lot 
in  it.  It  just  fills  out  what  I  have  gotten  from  other  sources,  but  I 
am  offended  by  the  idea  that  they  would  refuse  to  make  it  available 
because  it  was  their  own  study,  prepared  to  review  the  efficiency — so 
they  say — of  the  procedures  folloAved  in  making  that  decision  in  the 
way  it  was  made. 

I  can  think  of  nothing  more  legitimate  than  that  for  the  Congress, 
the  Senate  and  the  Foreign  Relations  Committee  to  know.  There  were 
no  great  secrets  in  it.  It  didn't  involve  any  cables  or  codes.  They  are 
always  offering  the  excuse  that  the  breaking  of  a  code  would  be  in- 
volved. That  is  mostly  without  foundation.  There  was  absolutely 
nothing  of  this  kind  in  the  command  and  control  study.  It  was  simply 
the  internal  way  that  a  decision  was  arrived  at.  It  was  within  our 
own  government  and  I  think  we  were  certainly  entitled  to  have  it, 
but  they  flatly  declined  to  let  us  have  it. 

These  are  only  illustrative.  I  can  assure  you  these  are  not  an  ex- 
haustive list  of  the  instances  in  which  our  requests  have  been  rejected. 

Senator  Ervin.  It  always  seemed  to  me  that  the  act  creating  the 
General  Accounting  Office  gave  that  office  the  power  to  determine 
what  information  it  needed  in  order  to  pass,  on  behalf  of  Congress, 
upon  the  legality  of  the  expenditures  made  by  the.  executive  branch 
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of  the  Government.  Yet  the  General  Accounting  Office  says  that  when 
the  people  in  the  executive  branch  don't  want  to,  they  wont  give 
GAO  very  much  information  either.  . 

Senator  Ftjlbright.  That  is  right.  The  law  is  very  clear.  This  is 
section  313  of  the  Act  of  1921 :  it  entitles  the  Comptroller  General  to 
"such  information  regarding  the  powers  duties,  activities,  organiza- 
tions, financial  transactions,  and  method  of  business"  of  government 
agencies  as  he  may  from  time  to  time  require  of  them."  The  Comp- 
troller General  determines  what  he  needs  under  the  law. 

Senator  Ervin.  In  other  words,  the  record  of  the  relationship  be- 
tween the  executive  branch  and  the  General  Accounting  Office  indi- 
cates that  the  General  Accounting  Act  establishing  that  office  and 
assigning  its  duties  is  not  one  of  the  acts  the  President  is  bound  by 
the  Constitution  to  faithfully  execute  where  the  executive  branch 
finds  it  is  not  pleasing  to  do  so. 

Senator  Ftjlbright.  That  is  right.  We  had  a  recent  example  in  a 
very  minor  matter.  We  asked  information  about  the  cost  and  the 
names  of  troops  in  Berlin,  clearly  within  the  jurisdiction  of  the  For- 
eign Relations  Committee.  We  were  also  declined  at  that  time.  That 
was  very  unreasonable. 

Senator  Ervin.  Senator  Mathias  has  a  question. 

Senator  Mathias.  Mr.  Chairman,  I  have  just  two  questions. 

The  Senator  from  Arkansas  has  presented  very  eloquently  both  the 
history  of  congressional  powers  of  investigation  and  supported  very 
strongly  the  necessity  for  those  powers. 

I  am  wondering  if  he  could  outline  to  us  very  briefly  during  the 
period  in  which  he  has  been  Chairman  of  the  Foreign  Relations  Com- 
mittee, since  1959,  the  kind  of  handles  he  has  had  of  information  and 
the  methods  that  have  proved  successful  and  those  that  haven't  in 
seeking  information  from  the  executive  branch. 

Senator  Ftjlbright.  Well,  I  can  give  you  one  or  two  examples.  To 
take  the  most  recent:  We  have  had  to  hire  staff  and  send  our  own 
staff  to  Southeast  Asia,  including  Laos,  to  get  the  information  we 
need  directly.  This  is  very  unwieldy ;  it  isn't  practical  to  do  this  all 
over  the  world.  It  is  like  creating  a  new  State  Department.  We  have 
done  that  in  desperation  because  of  the  realization  we  were  not  being 
told  the  truth  about  the  operations  in  Laos.  That  is  one  way  to  deal 
with  it  and  a  very  inadequate  and  unsatisfactory  way — not  that  our 
staff  didn't  do  a  good  job.  They  did,  but  it  is  time-consuming  and 
costly. 

Senator  Mathias.  Are  these  the  efforts  you  describe  in  your  Cam- 
bodia Report,  May  1970? 

Senator  Ftjlbright.  That  is  right.  We  employed  two  very  compe- 
tent men  with  long  experience  and  knowledge,  and  a  better  report 
couldn't  possibly  be  made. 

I  will  give  another  example  in  the  case  of  the  Tonkin  Gulf  investi- 
gation. I  was  met  with  almost  a  flat  refusal  of  anything  significant 
when  I  first  undertook  that  by  the  officials  in  the  Department  of  De- 
fense. I  solicited  the  personal  intervention  and  assistance  of  the  late 
Senator  Richard  Russell  from  Georgia,  who  had  been  Chairman  for 
many  years  of  the  Armed  Services  Committee.  We  did  get  informa- 
tion when  he  intervened  at  my  request — we  both  met  with  the  then 
Acting  Secretary  of  Defense,  who  couldn't  resist  the  personal  pres- 
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tige  and  power  of  the  Chairman  of  the  Armed  Services  Committee. 
Senator  Russell  said  to  him :  The  Foreign  Relations  Committee  has 
responsibility  for  this :  the  original  hearings  under  which  this  deci- 
sion was  made  were  joint  hearings.  In  effect,  Senator  Russell  directed 
him  to  make  available  the  documents  relevant  to  that  incident. 

In  other  words,  it  wasn't  in  recognition  of  the  right  of  Congress  to 
know,  which  I  think  is  the  legal  way.  The  prestige  of  Senator  Russell 
was  such  that  they  didn't  dare  decline  to  give  him  what  he  asked  for. 
So,  it  depended,  then,  upon  your  line  of  control.  In  this  case  Senator 
Russell  had  a  sufficient  personal  influence  and  power  within  the  Sen- 
ate that  they  didn't  dare  deny  him.  That  is  what  it  comes  down  to, 
even  though  the  matter  as  to  which  we  were  requesting  information 
was  under  the  jurisdiction  of  the  Foreign  Relations  Committee.  But 
the  Defense  Department  has  never  felt  very  strongly  that  it  had  to 
answer  to  the  Foreign  Relations  Committee. 

This  is,  I  think,  quite  irregular  as  far  as  the  principle  of  an  orderly 
constitutional  government  is  concerned,  but  that  is  the  real  explana- 
tion of  it. 

In  many  other  cases  we  just  don't  get  the  information. 

Senator  Mathias.  Well.  I  would  comment  that  it  seems  to  me  that 
the  thread  of  continuity  between  the  two  answers  that  you  have 
given;  one:  That  the  Congress  has  to  equip  itself  and  go  out  and 
actually  seek  the  information  or  else  the  leadership  of  the  Congress 
has  to  put  itself  in  a  position  where  it  can  go  and  demand  it  and  the 
demand  will  be  heard  and  responded  to,  come  down  to  one  thing: 
That  we  in  the  Congress  have  the  intestinal  fortitude  to  go  after  it 
and  get  it. 

Senator  Fttlbright.  I  think  so.  The  whole  thrust  of  what  I  am 
saying  is  that  Congress  has  the  power  to  do  this  if  it  will  bring  itself 
to  do  it.  The  bill,  with  the  backing  of  this  committee,  will  bring  to 
the  attention  of  our  colleagues  their  responsibility  to  take  the  action 
which  will  bring  results. 

Senator  Mathias.  I  promised  the  chairman  I  would  only  ask  two 
questions,  so  my  last  question  is  this 

Senator  Erven.  I  don't  put  any  limitations  on  questioning. 

Senator  Mathias.  I  see  Senator  Symington  is  here,  so  I  won't  de- 
lay him. 

Let  us  suppose  that  Senator  Fulbright's  bill  is  reported  favorably 
by  this  subcommittee  and  the  full  committee  and  embraced  by  the 
Congress  and  signed  by  the  President,  all  of  which  is  a  conceivable 
phenomena,  and  yet  the  first  time  we  put  it  to  a  test  in  execution  it 
doesn't  work. 

Senator  Fulbright.  Go  ahead,  how  would  it  not  work? 

Senator  Mathias.  Well,  let's  say  that  we  gain — say  Senator  Ervin, 
as  chairman  of  this  committee,  calls  on  some  Executive  official  to  come 
up  here  and  first  they  say  he  has  the  croup  and  then  they  say  he  is 
called  to  London  for  an  international  conference  and  that  he  lost 
his  briefcase  on  the  way  back  from  London ;  this,  that,  and  the  other 
thing.  These  are  the  dodges  we  have  been  hearing  for  some  time. 

Senator  Fulbright.  Senator,  this  is  my  first  bill.  After  we  intro- 
duced the  first  one,  we  felt  there  should  be  some  implementing  legis- 
lation. I  shall  introduce  it  tomorrow,  or  as  soon  as  I  can  get  it 
refined.  What  it  will  do  is  this :  If  they  refuse  either  to  provide  in- 
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formation  or  formally  invoke  executive  privilege,  then  the  General 
Accounting  Office  would  have  the  authority,  the  direction  from  the 
Congress  under  the  law,  to  stop  funds  in  60  days.  Once  there  are  no 
more  funds,  it  is  their  responsibility  to  stop.  Further  expenditure  of 
funds  by  that  Department  would  be  illegal. 

Senator  Mathias.  That  is  what  I  recommend  if  we  have  the  guts 
to  stick  to  it. 

Senator  Fulbright.  If  you  pass  the  bill,  as  I  hope,  the  matter  will 
be  put  in  order  from  a  legal  point  of  view:  II  they  neither  plead 
executive  privilege  nor  produce  the  evidence,  then  in  60  days  it  will 
be  illegal  for  the  department  concerned  to  spend  any  more  of  the 
public  money. 

In  other  words,  it  is  using  the  sanction  of  cutting  off  the  funds  if 
they  will  not  abide  by  the  provisions  of  the  law.  That  is  not  true  in 
these  other  statutes.  This  is  an  attempt  to  bring  to  bear  the  power 
of  the  purse  upon  a  recalcitrant  Executive — if  I  may  use  that  word- 
where  he  will  neither  produce  information  nor  plead  executive  privi- 
lege. 

Senator  Mathias.  In  the  instance  that  I  cited  earlier  this  morning, 
they  just  refused  to  say  that.  They  demanded  information  and  said : 
"Here,  you  can  have  your  money  anyway." 

Senator  Fulbright.  As  this  law  is  supposed  to  work,  it  would  be 
illegal  to  continue  to  furnish  money  to  them.  The  Congress  could 
undo  it,  but  if  the  Congress  passes  this  bill,  it  will  be  saying  that  it 
shall  be  unlawful  to  provide  any  more  money  to  the  Secretary  of 
Defense,  for  example,  even  to  pay  his  own  salary,  after  60  days,  if 
he  doesn't  either  respond  with  the  information  requested  or  plead 
executive  privilege. 

The  difficult  case,  the  most  difficult,  will  arise  if  the  President 
pleads  executive  privilege  without  a  reasonable  justification.  Then  I 
think  you  have  to  proceed  to  the  question  of  whether  the  denial  of 
information  is  reviewable  by  the  courts.  This  has  never  been  decided 
yet.  I  think  it  ought  to  be.  I  am  urging  that  it  be.  I  defer  to  the 
judgment  of  the  chairman,  but  I  think  that  would  be  consistent  with 
Madison's  view  and  with  some  of  the  cases  which  have  never  passed 
directly  on  it  but  have  passed  on  it  in  the  case  of  private  individuals. 

Senator  Mathias.  I  would  just  say,  Mr.  Chairman,  in  closing,  in 
my  questions  I  don't  want  to  be  considered  hostile. 

Senator  Fulbright.  Oh,  no ;  I  understand. 

Senator  Mathias.  I  have  great  sympathy.  I  feel  this  way:  If  we 
have  any  interest  in  the  survival  of  representative  government  and 
have  any  faith  in  the  usefulness  of  representative  government  in  our 
country  we  have  either  got  to  have  the  guts  to  take  some  of  these 
steps  and  stick  with  them  or  else  we  ought  to  have  the  self-respect 
to  get  out  of  the  business. 

Senator  Fulbright.  Senator,  you  are  exactly  right,  and  the  pur- 
pose of  these  bills — one  of  the  purposes — is  to  see  whether  or  not  we 
are  serious  about  our  role. 

Now,  it  is  true  that  attitudes  oscillate  about  the  relative  roles  of 
the  two  branches  of  government.  But  I  think  that  during  the  period 
of  the  early  1950's  there  grew  up  in  this  country  a  feeling  that  the 
Congress  was  not  worthy  of  trust,  and  a  lot  of  academics,  writers, 
and  others  were  revolted  by  some  of  the  actions  in  the  Congress,  and 
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they  began  to  tout  the  idea  that  the  savior  of  the  country  has  to  be 
a  strong  executive,  and  we  all  sort  of  got  that  idea.  That  was,  as  you 
know,  in  the  early  1950's. 

I  think  there  is  a  swing  back  now.  After  we  have  had  a  strong 
Executive,  particularly  after  President  Johnson  with  his  knowledge 
of  how  to  control  the  Congress,  some  of  the  same  people  are  begin- 
ning to  reconsider  their  views. 

As  a  matter  of  fact,  yesterday  we  had  a  very  competent  man  who 
you  know  very  well:  Professor  Bickel  of  Yale  speak  on  the  war 
power  legislation,  and  he  said  he  had  changed  his  mind  in  the  last 
year — that  he  had  changed  his  ideas  about  whether  legislation  of  this 
kind,  restricting  the  Executive,  was  appropriate.  Now  he  thinks  it  is 
not  only  appropriate,  but  necessary.  He  is  one  of  those  who  has 
veered  away  from  the  idea  that  the  only  salvation  is  to  trust  your 
future  to  the  cult  of  the  personality. 

The  Russians  went  through  this.  They  got  over  the  cult  of  the 
personality.  I  don't  know  why  we  can't  get  over  it.  It  is  not  impos- 
sible that  we  could  come  back  and  trust  our  institutions  and  our  Con- 
stitution. We  don't  have  to  have  a  great  leader.  It  is  often  said  our 
system  was  designed  to  operate  without  a  genius  in  the  White  House, 
just  with  an  ordinary  man.  It  is  remarkable  that  three  of  the  last 
Presidents  were  former  Senators,  and  when  they  were  in  the  Senate, 
nobody  thought  they  were  infallible,  but  somehow  or  other  when 
they  move  down  a  few  blocks  to  the  White  House  everybody  assumes 
they  are  infallible,  just  like  the  Pope.  This  is  a  denial  of  our  whole 
constitutional  system. 

I  think  legislation  like  this  can  cause  the  Senate  and  House  to  re- 
view and  reconsider  our  role.  It  is  an  essential  role  to  the  functioning 
of  our  system. 

Senator  Ervin.  The  Senator  from  Maryland  is  apprehensive,  and 
I  must  confess  I  share  that  apprehension  to  some  degree,  that  if  Con- 
gress enacted  legislation  of  this  character,  it  might  meet  the  same 
treatment  at  the  hands  of  the  executive  branch  of  the  Government 
that  was  reflected  by  a  copy  of  the  U.S.  Constitution  which  was  ex- 
hibited to  me  a  few  days  ago  as  having  come  from  the  Military  In- 
telligence Agency.  It — a  copy  of  the  Constitution  of  the  United  States 
— was  stamped  with  the  words :  "The  opinions  expressed  in  this  docu- 
ment do  not  necessarily  reflect  the  opinions  of  this  agency." 

Senator  Fulbright.  I  am  wondering  why  they  didn't  classify  it 
"top  secret." 

Senator  Erven.  So  far  it  is  unclassified,  but  they  did  so  warn  us 
against  relying  on  it. 

Senator  Fulbright.  They  warned  you :  Don't  necessarily  rely  on  it. 

Senator  Ervin.  Professor  Kurland  ? 

Professor  Kurland.  Senator,  if  I  may,  the  only  objections  that  I 
regard  as  substantial  that  I  have  heard  with  regard  to  S.  1125  is  the 
suggestion  that  the  burden  placed  on  the  President  and  the  burden 
placed  upon  executive  officials  to  appear  before  the  Senate  or  the 
House  of  Representatives  would  be  an  undue  imposition  on  their 
carrying  on  of  their  functions. 

With  respect  to  that,  I  wonder  how  many  times  the  President  has 
invoked  the  executive  privilege  over  the  last  few  years? 
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Senator  Fulbright.  I  didn't  think  to  inquire  how  many  times  he 
actually  has  done  it,  because  he  has  denied  the  information  without 
invoking  privilege.  That  is  what  my  major  claim  is.  I  don't  see  that 
to  be  a  great  burden  because  I  don't  think  he  is  entitled  to  it  except 
on  the  rarest  occasions.  I  don't  think  it  is  in  the  national  interest. 

In  our  committee  we  always  give  our  witinesses — whether  Executive 
or  anyone  else,  if  they  wish  it,  either  for  personal  grounds  or  public 
grounds — the  privilege  of  going  into  executive  session.  Much  of  this 
information  we  were  requesting  was  not  intended  to  be  used  in  open 
sessions  for  publication. 

For  example :  As  to  the  study  I  mentioned,  it  was  not  our  intention 
to  put  it  on  the  front  page.  It  was  for  our  own  information  to  see 
how  the  operations  of  the  government  were  carried  on.  So  I  don't 
think  that  they  have  invoked  executive  privilege  except  very  rarely. 

My  staff  tells  me  he  thinks  only  once  by  Mr.  Nixon  and  prior  to  that 
the  last  invocation  was  by  Mr.  Eisenhower.  I  know  of  .10  other  in- 
stance. The  problem  hasn't  been  their  invocation  of  it.  What  we  are 
saying  is :  They  should  not  refuse  to  give  information  unless  they  do 
invoke  executive  privilege.  I  don't  see  that  that  is  any  great  burden, 
because  I  think  it  would  occur  very  seldom  if  it  is  legitimately  used. 

Professor  Ktjrland.  It  also  purports  to  be  the  present  policy,  does 
it  not,  as  expressed  by  recent  Presidents,  that  it  is  they  and  they  alone 
are  capable  of  asserting  executive  privilege? 

Senator  Fulbright.  Oh,  yes.  Of  course  it  is  a  coincidence  that 
Secretary  Rogers,  who  wrote  that  very  far-reaching  opinion  when 
he  was  Attorney  General,  is  now  Secretary  of  State,  and  I  am  sure 
he  still  shares  the  views  he  expressed  at  that  time.  This  is  a  very 
extreme  view.  When  Mr.  Katzenbach  was  Attorney  General  he  took 
an  extreme  view  about  the  Constitution  on  the  war  powers.  He  prac- 
tically said  the  Constitution  was  obsolete  and  no  longer  applicable. 
This  is  a  view  some  people  still  take.  I  don't  accept  it.  I  share  what 
I  believe  to  be  the  views  of  the  chairman  of  this  committee,  that  the 
Constitution  is  still  a  very  important  document  and  our  greatest  diffi- 
culties have  arisen  when  we  have  deviated  from  it.  I  am  one  who 
wants  to  abide  by  it. 

Professor  Ktjrland.  It  seems  to  me  that  S.  1125  is  incomplete 
without  the  adjunct  bill. 

Senator  Fulbright.  I  agree  with  you.  We  will  introduce  that  either 
this  afternoon  or  tomorrow.  As  we  thought  about  it,  we  thought  that 
the  initial  bill  was  incomplete  and  needed  supplementation;  there- 
fore we  drew  up  this  subsequent  bill. 

I  don't  know  whether  we  should  introduce  it  as  an  amendment  to 
that  bill  or  as  a  separate  bill. 

Professor  Ktjrland.  It  is  only  the  second  bill  which  contains  a  pro- 
vision which  would  compel  testimony? 

Senator  Fulbright.  That  is  right." 

Professor  Kurland.  And  it  is  only  the  second  bill  which  has  any 
sanctions  for  failure  to  comply? 

Senator  Fulbright.  That  is  correct,  I  was  at  first  impressed  with 
the  difficulty  of,  you  might  say.  public  relations,  of  convincing  the 
public  and  Congress  that  we  are  entitled  to  information.  I  drew  up 
my  first  bill  to  precipitate  discussion  of  the  question.  Then  when  we 
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got  to  thinking  about  the  implementation,  you  are  right,  it  seemed 
necessary  to  complete  the  legislation. 

Professor  Kurland.  Thank  you,  Senator. 

Senator  Ervin.  Professor  Winter? 

Professor  Winter.  I  think  I  agree  with  Senator  Mathias  that  this 
bill  is  a  modest  first  step.  He  is  certainly  correct  that  there  is  no 
power  in  the  Executive  to  refuse  information  without  either  invoking 
executive  privilege  or  relying  on  some  statute.  I  do  think,  however, 
S.  1125  has  some  area  of  constitutional  vulnerability  that  might  be 
cleared  up.  I  wonder  how  you  would  meet  the  argument  that  because 
executive  privilege  is  an  inherent  power  of  the  Executive  branch  the 
Congress  has  no  power  to  regulate  the  way  in  which  it  is  delegated 
and  that  the  President  may  delegate  the  power  as  he  sees  fit.  Would 
you  object  to  a  recasting  of  the  bill  to  avoid  that  contention? 

Senator  Ftjlbright.  Well,  Professor,  I  agree  that  it  is  modest;  it 
is  modest  in  one  sense;  in  another  sense  it  would  be  a  most  radical 
departure  from  the  present  practice. 

The  decision  to  make  it  modest  was  dictated  by  the  consideration  of 
the  feasibility,  probability  of  getting  action  on  it.  My  own  feeling 
is  that  the  Congress,  as  I  understand  the  Constitution,  has  the  ultimate 
power  in  the  government,  that  the  Executive  has  no  inherent  power 
arbitrarily  to  assert  executive  privilege.  That  privilege  is  not  men- 
tioned in  the  Constitution,  and  I  do  not  endorse  this  recent  theory 
of  attributing  to  the  Commander-in-Chief  all  kinds  of  powers,  or  to 
the  Executive  all  kinds  of  powers,  not  mentioned  in  the  Constitution. 
I  do  not  look  with  favor  on  it. 

What  I  think  is  implied  by  Madison's  view,  and  by  other  views,  is 
that  the  delineation  of  these  two  areas  of  authority  cannot  be  left  to 
either  one  branch  or  the  other.  To  prevent  the  arbitrary  withholding 
of  information,  there  necessarily  has  to  be  an  ultimate  judicial  deci- 
sion, although  the  courts  have  never  done  this.  Even  if  this  legislation 
is  enacted,  we  still  have  to  accept  the  principle  that  the  question  of 
whether  the  President  in  any  given  instance  has  asserted  executive 
privilege  reasonably  or  arbitrarily  would  be  a  judicial  question. 

I  agree ;  we  haven't  got  authority  for  that  final  determination.  This 
is  the  theory  which  I  think  would  have  to  apply.  Under  that  theory, 
however,  the  President  does  not  have  absolute  "inherent"  authority 
to  say  he  will  not  provide  information. 

Senator  Ervin.  If  you  and  Professor  Winter  will  pardon  me  for 
interrupting 

Senator  Fulbright.  Oh,  no;  I  welcome  it. 

Senator  Ervin.  I  invite  your  attention  to  Section  8  of  Article  I  of 
the  Constitution,  which  says: 

Congress  shall  have  the  power  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  the  foregoing  Powers,  and  all  other  Powers 
vested  by  this  Constitution  in  the  Government  of  the  United  States,  or  any 
Department  or  Office,  thereof. 

I  believe  we  can  agree  that  the  President  is  an  officer  of  the  United 
States  and  that  if  he  has  this  inherent  power  of  executive  privilege 
it  is  inherent  because  of  his  constitutional  powers.  Therefore,  I  would 
suggest  perhaps  the  bill  could  be  sustained  under  this  provision  of 
the  Constitution.  While  we  can't  deny  the  President  any  inherent 
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power  arising  from  the  Constitution,  we  can  describe  how  it  shall  be 
exercised. 

Senator  Fulbrioht.  Professor  Berber  meets  this  by  saying  there 
is  no  inherent  power  of  executive  privilege.  He  says  this  is  simply 
custom  that  Congress  has  accepted.  One  reason  I  have  been  modest, 
as  you  say,  in  proposing  legislation  here  is  that  it  seems  to  me  that 
if  we  said  he  had  no  privilege  at  all.  it  would  arouse  a  vigorous  oppo- 
sition. 

The  solution  would  seem  to  me  to  be  that  the  judiciary  would  have 
final  power  to  judge  where  there  is  a  contest  between  the  two 
branches.  Does  that  meet  with  disfavor? 

Professor  Winter.  No  ;  it  does  seem  to  me  legislation  at  this  time 
would  be  very  wise.  It  would  be  good  legislation.  I  would  hate  to  see 
it  get  tied  up  in  the  question  of  whether  the  President  has  an  inherent 
executive  privilege,  because  I  think  then  you  start  a  debate  which  is 
rather  irrelevant  to  your  central  purpose:  to  insure  that  the  Presi- 
dent and  his  officers  invoke  the  privilege  expressly  rather  than  just 
refuse  to  give  information  on  any  grounds  that  come  to  mind. 

It  seems  to  me  that  you  could  recast  the  bill  and  make  it  somewhat 
narrower  so  that  the  witness  need  appear  and  show  how  the  Presi- 
dent has  delegated  to  him  the  power  to  assert  the  privilege  and  to 
name  the  grounds  upon  which  he  asserts  it  or  that  he  has  been  ordered 
to  assert  the  privilege  by  someone  else  authorized  by  the  President, 
and  it  seems  you  could  call  him,  it  seems  to  be  the  type  of  bill  which 
would  be  what  you  want  but  avoids  the  executive  branch  by  Congress 
regulating  a  constitutional  power  inherent  in  the  President. 

I  think  the  bill  as  made  gets  you  into  issues  that  really  aren't  essen- 
tial to  what  you  are  trying  to  achieve. 

Senator  Fulbright.  That  could  well  be.  It  seems  to  me  the  legis- 
lative power  to  investigate  arising  not  only  from  the  Constitution 
as  written,  but  also  from  its  history  and  the  parliamentary  history 
before  we  had  a  Constitution,  would  indicate  that  it  is  a  more  basic 
power  than  any  executive  privilege,  unless  you  go  back  to  the  divine 
right  of  kings.  I  didn't  think  we  carried  that  over  into  our  basic 
principles. 

Where  there  is  a  contest  between  the  two  branches,  it  would  seem 
to  me  that  it  has  to  be  finally  resolved  by  judicial  authority.  But  I 
think  the  practical  effect  of  this  legislation  would  be  to  make  the 
President  take  this  matter  seriously.  If  he  is  made  to  exert  executive 
privilege,  it  will  be  asserted  very  seldom.  They  will  think  very  closely 
about  it  before  they  do  it. 

The  chairman  in  his  statement,  talked  about  the  essentiality  of 
respect  on  the  part  of  one  department  for  the  other  in  order  to  make 
our  system  work.  This  cannot  always  be  solved  by  a  strictly  legal 
solution.  This  is  an  effort.  I  guess,  to  reinspire  some  degree  of  re- 
spect on  the  part  of  the  Executive  for  the  legislative  branch.  If  it 
accomplishes  that  it  will  accomplish  a  lot.  I  think  we  ourselves  are 
guilty  of  being  so  subservient  to  them  they  really  don't  think  we  are 
going  to  have  to  do  anything  at  all. 

When  we  get  in  these  long  contests  over  such  things  as  the  Hat- 
field-McGovern  bill,  a  provision  which  every  poll  showed  the  people 
of  this  country  were  overwhelmingly  in  favor  of,  the  Congress  still 
doesn't  have  the  nerve  to  pass  it,  because  it  involved  cutting  off  some 
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funds,  it  involved  the  putting;  on  of  pressure.  They  compromised  and 
put  in  the  Mansfield  amendment. 

As  an  elected  official  I  can  easily  understand  that,  in  controversial 
matters,  it  is  advantageous  under  our  system,  not  to  take  responsi- 
bility ;  just  let  the  President  take  the  rap  and  you  can  always  say : 
I  supported  the  President  and  he  knows  best.  He  gets  all  of  these 
secret  agreements — most  of  which  are  plain  garbage.  Much  of  what 
he  does  know  is  irrelevant  to  the  main  question.  But  this  is  a  way  of 
avoiding  responsibilty.  It  is  inherent  in  our  system. 

You  have  a  psychological  problem  of  how  to  inspire  the  Congress 
to  take  the  responsibility.  We  could  do  it  now.  We  could  have  stopped 
the  war  long  ago.  We*  could  have  done  a  lot  of  things  which  the 
people  indicate  they  want,  but  there  is  a  reluctance  to  take  the  re- 
sponsibility to  do  it  because  it  is  controversial  and  it  will  put  us  in 
the  limelight  and  somebody  will  say  you  are  disloyal  and  so  on.  We 
know  that  is  the  trouble  with  our  system. 

But  this  kind  of  legislation,  it  strikes  me,  will  cause  all  members 
of  Congress  to  reflect  upon  their  responsibility  and  give  them  some 
backing  for  the  exertion  of  it.  As  chairman  of  a  committee,  I,  myself 
— and  I  don't  think  I  am  any  more  reticent  than  most  people — still 
hate  to  get  into  a  public  controversy  with  a  member  of  the  Executive. 

We  had  a  case  where  a  little  minor  man  under  Kissinger  made  some 
very  minor  remarks.  We  asked  him  to  come  before  the  committee. 
He  refused  to  come.  The  real  issue  has  nothing  to  do  with  the  re- 
marks— unjustified  remarks  about  the  Foreign  Relations  Committee 
and  so  forth.  He  refused  to  come.  He  is  a  very  minor  official,  way 
down  the  list.  I  could  have  made  a  public  demonstration.  I  think  I 
probably  would  have  won.  It  is  like  Wilson  said: -you  get  into  a  civil 
war  between  the  two  branches  and  you  don't  do  anything  but  stir  up 
trouble.  I  refrained  from  doing  it  in  this  case,  although  some  of  my 
staff  wanted  to  do  it. 

But  that  isn't  the  point.  I  think  it  is  to  reassert  our  responsibilities 
in  a  way  that  will  not  lend  itself  to  internal  warfare,  and  I  think  it 
can  be  done  if  we  can  pass  this  legislation.  I  don't  know  if  we  can 
pass  it  over  the  objections  of  the  Executive.  If  it  has  to  please  the 
Executive  in  every  respect,  maybe  we  can't  pass  it  at  all.  But  recent 
Presidents  have  given  lip  service  to  the  principle  of  accountability. 
All  of  the  last  three  Presidents  have  publicly  endorsed  the  principle 
involved  in  this  legislation.  They  may  go  back  on  it,  as  they  might  if 
faced  with  a  real  law,  but  we  can't  see  until  we  pass  it.  I  am  sure 
they  won't  like  it  because  it  doesn't  agree  with  the  present  Secretary 
of  State's  previously  expressed  views. 

Professor  Winter.  Just  one  other  suggestion.  It  might  be  strength- 
ened if  it  didn't  have  section  306.  It  appears  gratuitously  to  make 
someone  come  before  a  hearing  for  no  purpose.  If  you  could  include 
language  to  indicate  the  purpose  of  the  appearance  is  to  invoke  the 
privilege,  to  explain  why  it  is  being  invoked.  It  seems  to  me  Congress 
lias  a  clearly  valid  power  to  regulate  the  manner  in  which  a  claim 
for  executive  privilege  is  made. 

Senator  Fulbright.  If  that  is  thought  to  be  too  abrupt  I  would 
be  very  pleased  to  do  that. 

I  may  say  on  the  other  matter,  because  I  feel  strongly  about  this, 
I  would  take  great  exception.  I  would  welcome  your  suggestion,  espe- 
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eially  if  you  feel  it  is  designed  to  make  it  more  acceptable  to  the 
Executive.  I  realize  to  pass  a  bill  over  a  veto  is  extremely  difficult. 

I  would  hope,  taking  them  at  their  word,  that  is  the  last  three 
Presidents'  word,  that  they  mean  it  and  we  can  have  a  reconciliation 
here — sort  of  like  going  to  Peking,  only  we  would  be  going  down  to 
the  White  House  in  hope  of  developing  some  way  of  getting  along 
with  each  other.  If  he  can  go  to  Peking  we  ought  to  at  least  go  down 
to  1600  Pennsylvania  Avenue. 

I  would  certainly  welcome  the  advice  of  the  staff  of  this  committee, 
which  is  far  more  experienced  in  constitutional  and  legal  matters 
than  my  committee  is.  I  hope  that  they  will  feel  very  free  to  refine 
or  improve  any  parts  of  this  legislation.  It  is  really  just  a  suggestion 
growing  out  of  my  own  frustration,  which  I  was  very  glad — not 
glad,  sad — to  see  snared. 

Senator  Ervin.  As  I  said  in  mv  statement,  I  was  not  furnished  the 
information  which  I  requested.  I  have  been  told  that  the  information 
T  sought  was  not  useful,  and  I  have  also  been  told  in  another  letter 
that  it  was  not  appropriate  to  release  the  requested  information  to 
me.  When  they  were  willing  to  furnish  information  thev  said :  This 
is  just  furnished  for  your  use.  and  the  classification  is  still  on  it. 

Then  when  I  asked  for  certain  witnesses  they  said :  Why,  we  will 
send  the  witnesses  down  to  give  you  this  information,  but  we  want  to 
designate  the  witnesses. 

Senator  Fulbright.  They  didn't  want  the  ones  you  wanted. 

Senator  Ervin.  I  was  told  that  I  must  hear  from  their  designated 
representative  and  that  he  would  convey  the  information  to  me.  The 
designated  representative  had  no  personal  knowledge  whatever  of 
what  he  was  asked  to  testify  on.  He  wouldn't  be  allowed  to  testify  in 
any  court  in  the  United  States,  but  they  insisted  on  sending  some- 
body down  who  got  his  information  from  hearsay  and  had  no  per- 
sonal knowledge  of  what  happened. 

Thank  you  very  much,  Senator.  You  made  a  very  significant  con- 
tribution to  our  studies. 

Senator  Fulbright.  Thank  you  very  much.  Senator  Ervin.  We 
certainly  appreciate  the  leadership  you  are  giving  to  the  Congress  in 
this  whole  field  of  reestablishing  congressional  roles.  You  have  done 
it  in  other  areas,  and  without  that  I  don't  think  we  would  get  off  the 
ground  at  all. 

Senator  Ervin.  Counsel  will  call  the  next  witness : 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  the  Honorable 
Stuart  Symington.  We  are  sorry  for  the  delay  of  your  appearance. 

STATEMENT  OF  HON.  STUART  W.   SYMINGTON,  A  U.S.   SENATOR 
FROM  THE  STATE  OF  MISSOURI 

Senator  Symington.  I  have  a  prepared  statement  which  I  would 
file  for  the  record  and  then,  because  of  the  lateness  of  the  hour 

Senator  Ervin.  That  will  be  all  right. 

Let  the  record  show  that  the  entire  statement  submitted  to  the  sub- 
committee by  Senator  Symington  will  be  printed  in  full  at  the  con- 
clusion of  his  oral  testimony. 

Senator  Symington.  Thank  you,  Mr.  Chairman. 
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Thank  you  for  your  leadership  in  this  field,  about  which  I  agree 
with  Senator  Fulbright.  It  was  and  is  badly  needed. 

The  vehicle — the  legislative  proposal  of  Senator  Fulbright  to  re- 
quire Executive  employees  to  appear  when  requested  before  appropri- 
ate congressional  committees  even  if  they  intend  to  assert  executive 
privilege — is  not  a  frivolous  bill.  Such  legislation  could  enhance 
this  worthwhile  discussion  by  cutting  back  the  perimeters  of  an  ad- 
ministrative barrier  to  the  capabilities  of  Congress  to  exercise  re- 
sponsibly the  rights  and  duties  with  which  we  are  charged  under 
the  Constitution. 

In  the  first  instance,  this  legislation  required  that  an  executive 
branch  employee  come  forward,  present  himself  to  the  Congress  and 
then  claim  "executive  privilege"  only  by  means  of  a  written  personal 
assertion  of  said  privilege  by  the  President.  That  requirement 
should  bring  about  fresh  thinking  on  the  part  of  the  Executive  as  to 
the  real  significance  of  an  open  society  and  a  self-governing  people. 
It  should  be  a  healthy  stimulus  to  claim  privilege  only  under  cir- 
cumstances which  can  be  justified  to  the  people. 

In  itself,  this  would  serve  to  diminish  the  frequency  of  such  claims. 

In  the  second  instance,  should  there  be  an  assertion  of  the  privilege 
which  Congress  thereupon  had  reason  to  believe  was  ill-founded,  an 
opportunity  would  be  provided  to  seek,  in  orderly  fashion,  a  determi- 
nation by  the  Judiciary  of  this  age-old  dispute  between  the  legislative 
and  executive  branches  of  government. 

By  way  of  background  to  a  suggestion,  I  will  set  forth  shortly  with 
respect  to  a  change  in  language  that  may  be  needed  to  accomplish  the 
objectives  of  this  bill.  During  recent  months  by  my  skepticism  has 
grown  as  to  whether  or  not  duly  enacted  laws  now  actually  bear  the 
fruit  of  their  intention. 

As  but  one  example,  despite  the  prescription  contained  in  the  mili- 
tary procurement  authorization  and  appropriation  acts  for  1971, 
where  there  was  obvious  intent  to  prohibit  the  use  of  American  funds 
to  support  Thai  and  other  foreign  military  forces  in  Cambodia  or 
Laos  to  in  turn  support  those  governments.  Thai  troops  fighting  in 
Laos  are  nevertheless  currently  being  financed  and  trained  by  the 
U.S.  Government. 

Whatever  dubious  claim  the  executive  branch  may  have  on  the  bare 
legality  of  the  payment  of  these  Thai  forces,  it  is  a  costly  argument 
indeed  in  terms  of  an  average  citizen's  understanding  of  the  law's 
meaning;  and  also  of  his  faith  in  the  constitutional  responsibility  of 
the  executive  branch  to  take  care  that  the  laws  be  faithfully  exe- 
cuted. 

In  this  particular  case  I  have  now  introduced  an  amendment  de- 
signed to  remove  once  and  for  all  the  cinder  from  the  eyes  of  the 
Administrators  which  has  resulted  in  approval  of  payments  to  these 
Thai  mercenaries. 

The  suggestion  I  would  offer  to  avoid  possible  misinterpretation 
of  this  bill  on  executive  privilege  has  to  do  with  the  use  of  that  latter 
term.  As  now  drafted,  the  bill  states  that  "an  employee  of  the  execu- 
tive branch  summoned  or  requested  to  testify  or  produce  documents 
before  Congress,  any  joint  committee  of  the  Congress,  any  committee 
of  either  House  of  Congress,  or  any  subcommittee  of  any  such  com- 
mittee *  *  *"  and  here  follow  the  troublesome  words  *  *  *  "who  in- 
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tends  to  exercise  executive  privilege"  *  *  *  shall  not  refuse  to  appear 
on  the  grounds  that  he  intends  to  assert  executive  privilege. 

It  would  seem  that  at  times  executive  employees  refuse  to  appear 
because  of  previous  actions  and  or  the  very  nature  of  their  position, 
rather  than  any  expressed  intention  to  assert  "executive  privilege." 

As  a  practical  matter,  in  the  long  and  tedious  negotiations  we  have 
had  in  the  subcommittee  on  U.S.  Security  Agreements  and  Commit- 
ments Abroad,  a  formal  claim  of  "executive  privilege"  was  rarely  if 
ever  lodged.  Instead,  first  one  reason  and  then  another  was  asserted 
as  to  why  the  information  requested  was  not  to  be  supplied. 

More  often  than  not  it  has  been  the  implied  threat  of  executive 
privilege,  rather  than  its  actual  exercise,  that  has  hovered  over  negoti- 
ations to  obtain  the  release  of  information  even  in  executive  session ; 
information  which  we  considered  so  crucial  to  the  senatorial  responsi- 
bility in  the  formulation  of  foreign  policy  that  it  belonged  to  the 
committee  as  a  matter  of  right;  and  therefore  information  which 
should  have  been  volunteered. 

Before  moving  on  to  a  brief  discussion  of  the  nature  of  the  infor- 
mation sought,  let  me  conclude  in  regard  to  a  possible  change  in  the 
language  of  the  bill. 

Should  the  subcommittee  hopefully  look  with  favor  on  this  pro- 
posal of  Senator  Fulbright,  I  suggest  that  consideration  be  given  to 
clarification  of  the  term  "executive  privilege"  so  as  to  avoid  any 
possible  misinterpretation  or  evasion  by  an  executive  branch  em- 
ployee. One  of  the  latter  might  refuse  to  appear  on  the  theory  that, 
while  he  did  not  intend  to  exercise  executive  privilege,  he  nevertheless 
did  not  intend  to  testify  or  to  produce  documents,  either  because  of 
the  position  he  held,  or  because  he  did  not  believe  it  to  be  in  the 
public  interest. 

One  method  of  accomplishing  this  could  be  the  substitution  of  the 
words  "exercise  executive  privilege"  and  "assert  executive  privilege." 
where  used  in  section  (a),  with  the  words  "withhold  information." 
The  section  would  then  read  to  the  effect :  that  no  employee  requested 
to  testify,  or  to  produce  documents,  who  intends  to  withhold  infor- 
mation as  to  the  matter  about  which  the  request  was  made,  shall  re- 
fuse to  appear  on  the  grounds  he  intends  to  withhold  information. 

Another  remedy  might  be  to  add  a  new  section  which  would  define 
executive  privilege  in  broad  terms. 

As  many  know,  our  subcommittee  and  other  committees  have  long 
sought  adequate  information  with  respect  to  the  deployment  by  the 
United  States  of  nuclear  weapons  in  foreign  countries;  also  the 
agreements  entered  into  with  each  country  prior  to  the  deployment  of 
these  weapons. 

Eventually,  our  subcommittee  did  receive  limited  information,  but 
even  that  was  grudgingly  given  and  only  after  long  negotiation. 

Mr.  Chairman,  because  of  consistent  refusal  to  obtain  information 
— I  happen  to  be  a  member  of  both  Foreign  Relations  and  Armed 
Services — I  also  joined  the  Joint  Atomic  Energy  Committee  where, 
under  section  2  not  only  must  all  pertinent  information  be  given  to 
any  member  of  that  committee,  under  the  law  it  has  to  be  volun- 
teered by  the  Atomic  Energy  Commission.  They  have  to  be  certain 
that  members  of  that  committee  know  what  is  going  on. 
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After  going  on  that  committee.  Senator  Pastore,  Chairman  of  said 
Joint  Committee,  suggested  we  take  a  trip  to  Europe.  I  think  it  a 
fair  statement  to  say  that  on  our  trip  I  learned  in  6  days  in  Europe 
with  him  more  about  the  true  nature  of  the  strength  of  NATO — 
more  specifically  the  strength  of  the  United  States  in  Europe — than 
I  had  in  18  previous  years  on  the  Armed  Services  Committee.  To  me 
that  is  a  very  serious  indictment  of  what  has  been  going  on. 

With  respect  to  the  proposed  change  of  this  law,  the  able  Chairman 
and  I  happen  to  serve  on  the  Armed  Services  Committee.  When  any 
questions  re  nuclear  matters  are  asked  by  members  of  that  committee 
or  the  staff,  the  executive  branch  today  states  that  information  can 
only  be  given,  under  the  law,  to  members  and  the  staff  of  the  Joint 
Atomic  Energy  Committee.  The  same  thing  is  true  with  respect  to 
requests  from  the  Foreign  Relations  Committee. 

We  have  had  an  Assistant  Secretary  of  State  recently  testify  that 
he  did  not  know  whether  or  not  atomic  weapons  were  located  in  a 
country  under  his  jurisdiction.  To  me  this  illustrates  the  absurdity 
of  just  what  is  going  on. 

Surely  the  properly  authorized  committees  on  military  matters 
and  matters  of  foreign  policy  should  be  concerned  with  20th  century 
fundamentals  of  policy  in  this  nuclear-space  age  to  which  so  many 
appointed  members  of  the  executive  branch  are  privy. 

As  example :  without  knowledge  of  the  type,  location  and  nature  of 
these  modern  weapons  in  various  foreign  and  neutral  countries,  how 
can  members  of  the  Armed  Services  Committee  have  any  real  knowl- 
edge of  our  actual  military  strength,  let  alone  our  relative  strength, 
especially  against  the  other  superpower. 

If  you  don't  know,  what  right  do  you  have  to  take  a  taxpayer's 
money  and  appropriate  tens  of  billions  of  dollars  each  year  because  of 
what  other  people  have  done?  And  yet  that  is  what  we  have  been 
doing,  you  and  I,  over  a  period  of  years. 

Another  example:  how  can  members  of  the  Senate  Foreign  Rela- 
tions Committee  have  any  true  knowledge  of  our  relationship  with 
various  foreign  countries  in  which  these  weapons  are  located  unless 
committee  members  know  the  nature  and  the  degree  of  our  commit- 
ments with  those  countries  as  a  result  of  their  agreement  to  have 
these  modern  weapons  placed  by  us  on  their  territory. 

So  many  cases  have  come  up  where  this  particular  problem  was 
involved  that  I  would  say  that  the  Foreign  Relations  Committee  is 
probably  as  ignorant  about  the  commitments  made  incident  to  the 
location  of  nuclear  weapons  as  the  Armed  Services  Committee  is 
about  the  relative  strength  of  the  two  super  powers  in  Europe  even 
though  at  an  open  hearing  not  too  long  ago  Secretary  McNamara 
testified  that  there  were  7,000  nuclear  warheads  of  the  United  States 
located  in  Europe. 

It  shquld  be  obvious  to  all  that  the  Congress  is  not  different  from 
other  organizations  which  have  the  responsibility  and  the  duty  to 
make  decisions,  in  that  the  wisdom  of  any  decision  depends  primarily 
upon  obtaining  the  pertinent  facts  in  connection  therewith. 

The  executive  branch  of  our  Government — whose  obligation  it  is 
to  faithfully  execute  the  laws,  carry  out  our  foreign  policies  and 
present  information  to  the  Congress  on  the  State  of  the  Union — is, 
or  should  be,  the  best  source  of  information  to  which  the  Congress 
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can  turn  if  it  is  to  know  how  and  whether  the  laws  and  policies 
which  it  approved  are,  in  fact,  being  carried  out. 

Constitutionally,  Congress  has  many  powers — to  lay  and  collect 
taxes;  to  regulate  commerce  with  foreign  nations;  to  coin  money, 
regulate  the  value  thereof;  to  declare  war;  to  raise  and  support 
armies;  to  provide  and  maintain  a  Navy;  and  to  make  all  laws  neces- 
sary and  proper  for  carrying  into  execution  the  foregoing  powers  and 
all  other  powers  vested  by  this  Constitution  in  the  Government  of 
the  United  States  or  in  any  department  or  officer  thereof. 

I  must  say  this  resolution  business  at  times  is  amusing.  It  is  like  a 
man  saving:  "When  I  die  I  leave  mv  wife  $500,000."  His  lawver 
says,  "Don't  be  silly,  you  haven't  got  $500,000."  He  then  says :  "Well. 
I  know,  but  it  will  look  great  in  the  papers." 

As  I  read  resolution  after  resolution  I  at  times  chuckle  about  it 
almost  about  as  much  as  do  people  in  the  executive  branch.  They 
know  well  the  run  around  they  constantly  give  us. 

The  basic  authority  of  the  Congress,  however,  does  not  rest  in  a 
series  of  resolutions.  Rather  it  lies  in  the  power  of  the  purse;  and 
prior  to  authorizing  and  appropriating  the  taxpayers'  money,  the 
Congress  has  both  a  right  and  a  duty  to  obtain  in  the  above  fields  far 
more  information  than  it  has  been  receiving  in  recent  years,  and  is 
receiving  today. 

As  one  formerly  connected  many  years  with  private  business,  it 
would  appear  that  the  role  of  the  Congress  is  somewhat  comparable 
to  that  of  the  board  of  directors  of  a  corporation.  If  we  are  to  carry 
out  our  responsibilities,  we  need  the  type  and  character  of  informa- 
tion any  member  of  a  board  of  directors  would  expect  before  ap- 
proval of  funds  requested  by  the  company's  president. 

Such  information  should  be  supplied  as  a  matter  of  right  and  not 
be  a  matter  of  constant  negotiation. 

I  have  served  on  many  boards  and  have  heard  many  presidents 
present  their  reasons  for  wanting  the  stockholders'  money.  It  seems 
that  is  quite  comparable  to  what  goes  on  in  Government,  when  the 
executive  branch  comes  to  the  Congress  and  asks  for  authorizations 
and  appropriations.  Yet  always  on  a  board,  as  a  director,  especially 
because  of  the  obligations  of  a  director,  I  wanted  to  know  how  the 
money  was  going  to  be  used  and  why  it  was  wanted. 

We  never  get  that  information  properly  on  any  of  the  committees 
I  serve  except  the  Joint  Atomic  Energy  Committee.  In  fact,  in  the 
case  of  the  troops  in  Laos,  we  passed  a  law  to  prevent  what  was  and 
is  being  done  with  the  money  after  we  both  authorized  and  ap- 
propriated said  money. 

As  I  see  it,  Mr.  Chairman,  in  this  20th  century  the  mystique  sur- 
rounding foreign  policy  and  military  matters  would  seem  to  have 
made  it  both  acceptable  and  popular  to  cloak  in  secrecy  various  in- 
tentions and  actions  of  the  executive  branch.  In  effect,  we  are  told 
that  such  policies  and  programs  are  both  too  delicate  and  too  compli- 
cated, not  only  for  public  knowledge,  but  also  for  that  of  the  Con- 
gress. 

I  wonder  what  I  am  here  for,  simply  to  come  down  and  rubber- 
stamp  the  money  the  executive  branch  decides  it  needs?  My  interest 
in  being  in  the  Senate  has  actually  lessened  because  on  at  least  some 
committees  I  serve  on  it  is  an  accepted  principle  that  you  shouldn't 
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ask  these  questions.  But  if  you  don't  ask  these  questions,  what  right 
have  we  using  the  taxpayer's  money,  to  build  up  the  type  and  char- 
acter of  debt  we  have  built  up,  the  premise  being  it  was  done  for 
national  security  and  prosperity  ? 

Circumstances  can  of  course  be  envisioned  wherein  secrecy  is  ad- 
visable. As  example,  the  Senate  cannot — is  not  authorized — to  negoti- 
ate treaties;  but  the  Senate  should  be  kept  informed  because  it  has 
the  constitutional  duty  of  approving  treaties. 

In  summary,  it  is  now  clear  that  the  risk  of  failure  of  executive 
branch  policies  and  programs  occasioned  by  their  revelation  to  the 
Congress  is  much  to  be  preferred  as  against  the  risk  of  vital  damage 
inflicted  on  a  democratic  system  because  of  failure  to  disclose  the 
truth. 

Thanks  to  Professor  Kurland  I  have  some  additional  quotes  from 
Woodrow  Wilson  which  I  won't  take  the  time  of  the  committee  with, 
but  would  insert  in  the  record. 

(The  documents  referred  to  follow :) 

Statement  by  Senator  Stuaet  Symington   (D-Mo.)  Before  Senate  Judiciary 
Subcommittee  on  Separation  of  Powers,  Tuesday,  July  27,  1971 

executive  privilege danger  to  democracy 

Chairman  Ervin  and  Members  of  this  Committee :  Thanks  to  the  leadership 
of  the  Chairman,  by  means  of  these  hearings  the  Congress  is  being  furnished, 
as  are  also  members  of  the  Executive  Branch  and  interested  citizens,  an  oppor- 
tunity to  bring  into  the  open  for  further  public  discussion  the  powers  as  well 
as  the  authority,  if  any,  of  the  Executive  Branch  to  withhold  information  from 
Congress  under  the  banner  of  "Executive  Privilege." 

Out  of  these  hearings  let  us  hope  that  there  will  emerge  a  better  under- 
standing of  the  practical  meaning  and  effect,  in  a  democratic  form  of  govern- 
ment, of  secrets  which  have  been  withheld  from  the  representatives  of  the 
American  people. 

Recently  I  noticed  an  admonishment  from  one  of  the  distinguished  consultants 
(if  this  Subcommittee  (Professor  Philip  B.  Kurland  of  the  University  of  Chi- 
cago Law  School)  to  the  effect  that  Woodrow  Wilson's  "Congressional  Govern- 
ment" should  be  required  reading  for  every  Member  of  Congress :  and  I  would 
quote  a  passage  from  that  volume  which  is  in  line  with  my  own  thinking : 

"It  is  the  proper  duty  of  a  representative  body  to  look  diligently  into 
every  affair  of  government  and  to  talk  much  about  what  it  sees.  It  is 
meant  to  be  the  eyes  and  the  voice,  and  to  embody  the  wisdom  and  will 
of  its  constituents. 

"Unless  Congress  have  and  use  every  means  of  acquainting  itself  with 
the  acts  and  the  disposition  of  the  administrative  agents  of  the  government, 
the  country  must  be  helpless  to  learn  how  it  is  being  served ;  and  unless 
Congress  both  scrutinize  these  things  and  sift  them  by  every  form  of  dis- 
cussion, the  country  must  remain  in  embarrassing,  crippling  ignorance  of 
the  very  affairs  which  it  is  most  important  that  it  should  understand  and 
direct. 

"The  informing  function  of  Congress  should  be  preferred  even  to  its 
legislative  function.  The  argument  is  not  only  that  discussed  and  inter- 
rogated administration  is  the  only  pure  and  efficient  administration,  but, 
more  than  that,  that  the  only  really  self-governing  people  is  that  people 
which  discusses  and  interrogates  its  administration. 

"The  talk  on  the  part  of  Congress  which  we  sometimes  justly  condemn 
is  the  profitless  squabble  of  words  over  frivolous  bills  or  selfish  party 
issues.  It  would  be  hard  to  conceive  of  there  being  too  much  talk  about  the 
practical  concerns  and  processes  of  government. 

"Such  talk  it  is  which,  when  earnestly  and  purposefully  conducted,  clears 
the  public  mind  and  shapes  the  demands  of  public  opinion." 
Fortunately,  both  the  legislative  and  informational   functions   can   be   well 
served  in  these  hearings. 
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The  vehicle — the  legislative  proposal  of  Senator  Fulbright  to  require  Execu- 
tive employees  to  appear  when  requested  before  appropriate  Congressional 
committees  even  if  they  intend  to  assert  executive  privilege — is  not  a  frivolous 
bill.  Such  legislation  could  enhance  this  worthwhile  discussion  by  cutting  back 
the  perimeters  of  an  administrative  barrier  to  the  capabilities  of  Congress  to 
exercise  responsibly  the  rights  and  duties  with  which  we  are  charged  under  the 
Constitution. 

In  the  first  instance,  this  legislation  requires  that  an  executive  branch  em- 
ployee come  forward,  present  himself  to  the  Congress  and  then  claim  "executive 
privilege"  only  by  means  of  a  personal  written  assertion  of  said  privilege  by 
the  President.  That  requirement  should  bring  about  fresh  thinking  on  the  part 
of  the  Executive  as  to  the  real  significance  of  an  open  society  and  a  self- 
governing  people.  It  should  be  a  healthy  stimulus  to  claim  privilege  only  under 
circumstances  which  can  be  justified  to  the  people. 

In  itself,  this  would  serve  to  diminish  the  frequency  of  such  claims. 

In  the  second  instance,  should  there  be  an  assertion  of  the  privilege  which 
Congress  thereupon  had  reason  to  believe  was  ill-founded,  an  opportunity  would 
be  provided  to  seek,  in  orderly  fashion,  a  determination  by  the  Judiciary  of 
this  age-old  dispute  between  the  legislative  and  executive  branches  of  govern- 
ment. 

By  way  of  background  to  a  suggestion  I  will  set  forth  shortly  with  respect  to 
a  change  in  language  that  may  be  needed  to  accomplish  the  objectives  of  this 
bill,  during  recent  months  my  skepticism  has  grown  as  to  whether  or  not  duly 
enacted  laws  now  actually  bear  the  fruit  of  their  intention. 

As  but  one  example,  despite  the  proscription  contained  in  the  military  pro- 
curement authorization  and  appropriation  acts  for  1971,  where  there  was 
obvious  intent  to  prohibit  the  use  of  American  funds  to  support  Thai  and  other 
foreign  military  forces  in  Cambodia  or  Laos  to  in  turn  support  those  govern- 
ments, Thai  troops  fighting  in  Laos  are  nevertheless  currently  being  financed 
and  trained  by  the  United  States  Government. 

Whatever  dubious  claims  the  Executive  Branch  may  have  on  the  bare 
legality  of  the  payment  of  these  Thai  forces,  it  is  a  costly  argument  indeed 
in  terms  of  an  average  citizen's  understanding  of  the  law's  meaning ;  and  also 
of  his  faith  in  the  constitutional  responsibility  of  the  Executive  Branch  to 
take  care  that  the  laws  be  faithfully  executed. 

In  this  particular  case  I  have  now  introduced  an  amendment  designed  to 
remove  once  and  for  all  the  cinder  from  the  eyes  of  the  Administrators  which 
has  resulted  in  approval  of  payments  to  these  Thai  mercenaries. 

The  suggestion  I  would  offer  to  avoid  possible  misinterpretation  of  this  bill 
on  Executive  Privilege  has  to  do  with  the  use  of  that  latter  term.  As  now 
drafted,  the  bill  states  that  "an  employee  of  the  executive  branch  summoned 
or  reqiiested  to  testify  or  produce  documents  before  Congress,  any  joint  Com- 
mittee of  the  Congress,  any  committee  of  either  House  of  Congress,  or  any 
Subcommittee  of  any  such  committee — "  and  here  follow  the  troublesome 
words  .  .  .  "Who  intends  to  exercise  executive  privilege"  .  .  .  shall  not  refuse 
to  appear  on  the  grounds  that  he  intends  to  assert  executive  privilege. 

It  would  seem  that  at  times  executive  employees  refuse  to  appear  because 
of  previous  actions  and  or  the  very  nature  of  their  position,  rather  than  any 
expressed  intention  to  assert  "executive  privilege." 

As  a  practical  matter,  in  the  long  and  tedious  negotiations  we  have  had  in 
the  Subcommittee  on  United  States  Security  Agreements  and  Commitments 
Abroad,  a  formal  claim  of  "executive  privilege"  was  rarely  if  ever  lodged. 
Instead,  first  one  reason  and  then  another  was  asserted  as  to  why  the  informa- 
tion requested  was  not  to  be  supplied. 

More  often  than  not  it  has  been  the  implied  threat  of  executive  privilege, 
rather  than  its  actual  exercise,  that  has  hovered  over  negotiations  to  obtain 
the  release  of  information,  even  in  executive  session ;  information  which  we 
considered  so  crucial  to  the  Senatorial  responsibility  in  the  formulation  of 
foreign  policy  that  it  belonged  to  the  Committee  as  a  matter  of  right ;  and 
therefore  information  which  should  have  been  volunteered. 

Before  moving  on  to  a  brief  discussion  of  the  nature  of  the  information 
sought,  let  me  conclude  in  regard  to  a  possible  change  in  the  language  of  the 
bill. 

Should  the  Subcommittee  hopefully  look  with  favor  on  this  proposal  of  Sena- 
tor Fulbright,  I  suggest  that  consideration  be  given  to  clarification  of  the  term 
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"executive  privilege"  so  as  to  avoid  any  possible  misinterpretation  or  evasion 
by  an  executive  branch  employee.  One  of  the  latter  might  refuse  to  appear  on 
the  theory  that,  while  he  did  not  intend  to  exercise  executive  privilege,  he 
nevertheless  did  not  intend  to  testify  or  to  produce  documents,  either  because 
of  the  position  he  held,  or  because  he  did  not  believe  it  to  be  in  the  public 
interest. 

One  method  of  accomplishing  this  could  be  the  substitution  of  the  words 
"exercise  executive  privilege"  and  "assert  executive  privilege,"  where  used  in 
section  (a),  with  the  words  "withhold  information."  The  section  would  then 
read  to  the  effect  that  no  employee  requested  to  testify,  or  to  produce  docu- 
ments, who  intends  to  withhold  information  as  to  the  matter  about  which  the 
request  was  made,  shall  refuse  to  appear  on  the  grounds  he  intends  to  with- 
hold information. 

Another  remedy  might  be  to  add  a  new  section  which  would  define  executive 
privilege  in  broad  terms. 

As  many  know,  our  Subcommittee  and  other  Committees  have  long  sought 
adequate  information  with  respect  to  the  deployment  by  the  United  States  of 
nucelar  weapons  in  foreign  countries;  and  also  the  reason  for  having  such 
weapons  in  each  respective  country ;  also  the  agreements  entered  into  with 
each  country  prior  to  the  deployment  of  these  weapons. 

Eventually,  the  Commitments  Subcommittee  did  receive  limited  information, 
but  even  that  was  grudgingly  given  and  only  after  long  negotiation. 

Surely  the  properly  authorized  Committees  on  military  matters  and  matters 
of  foreign  policy  should  be  concerned  with  Twentieth  Century  fundamentals  of 
policy  in  this  nuclear-space  age  to  which  so  many  appointed  members  of  the 
Executive  Branch  are  privy. 

As  example:  without  knowledge  of  the  type,  location  and  nature  of  these 
modern  weapons  in  various  foreign  and  neutral  countries,  how  can  members 
of  the  Armed  Services  Committee  have  any  real  knowledge  of  our  actual  mili- 
tary strength,  let  alone  our  relative  strength,  especially  against  the  other 
super-power. 

Another  example :  how  can  members  of  the  Senate  Foreign  Relations  Com- 
mittee have  any  true  knowledge  of  our  relationship  with  various  foreign  coun- 
tries in  which  these  weapons  are  located  unless  Committee  members  know  the 
nature  and  the  degree  of  our  commitments  with  those  countries  as  a  result  of 
their  agreement  to  have  these  modern  weapons  placed  by  us  on  their  territory. 

It  should  be  obvious  to  all  that  the  Congress  is  no  different  from  other 
organizations  which  have  the  responsibility  and  the  duty  to  make  decisions,  in 
that  the  wisdom  of  any  decision  depends  primarily  upon  obtaining  the  pertinent 
facts  in  connection  therewith. 

The  Executive  Branch  of  our  Government — whose  obligation  it  is  to  faith- 
fully execute  the  laws,  carry  out  our  foreign  policies  and  present  information 
to  the  Congress  on  the  State  of  the  Union — is,  or  should  be,  the  best  source  of 
information  to  which  the  Congress  can  turn  if  it  is  to  know  how  and  whether 
the  laws  and  policies  which  it  approved  are,  in  fact,  being  carried  out. 

Constitutionally,  Congress  has  many  powers — 
To  lay  and  collect  taxes 
To  regulate  commerce  with  foreign  nations 
To  coin  money,  regulate  the  value  thereof 
To  declare  war 
To  raise  and  support  armies 
To  provide  and  maintain  a  Navy 

To  make  all  laws  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers  and  all  other  powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States  or  in  any  Department  or  officer  thereof. 

The  basic  authority  of  the  Congress,  however,  does  not  rest  in  a  series  of 
resolutions.  Rather  it  lies  in  the  power  of  the  purse ;  and  prior  to  authorizing 
and  appropriating  the  taxpayers'  money,  the  Congress  has  both  a  right  and  a 
duty  to  obtain  in  the  above  fields  far  more  information  than  it  has  been  re- 
ceiving in  recent  years,  and  is  receiving  today. 

As  one  formerly  connected  with  private  business,  it  would  appear  that  the 
role  of  the  Congress  is  somewhat  comparable  to  that  of  the  Board  of  Directors 
of  a  corporation.  If  we  are  to  carry  out  our  responsibilities,  we  need  the  type 
and  character  of  information  any  member  of  a  Board  of  Directors  would  ex- 
pect before  approval  of  funds  requested  by  the  company's  president. 


Sucli  information  should  be  supplied  as  a  matter  of  right  and  not  be  a 
matter  of  constant  negotiation. 

In  this  Twentieth  Century  the  mystique  surrounding  foreign  policy  and 
military  matters  would  seem  to  have  made  it  both  acceptable  and  popular  to 
cloak  in  secrecy  various  intentions  and  actions  of  the  Executive  Branch.  In 
effect,  we  are  told  that  such  policies  and  programs  are  both  too  delicate  and 
too  complicated,  not  only  for  public  knowledge,  but  also  for  that  of  the  Con- 
gress. 

Circumstances  can  of  course  be  envisioned  wherein  secrecy  is  advisable.  As 
example,  the  Senate  cannot — is  not  authorized — to  negotiate  treaties;  but  the 
Senate  should  be  kept  informed  because  it  has  the  constitutional  duty  of  ap- 
proving treaties. 

In  summary,  it  is  now  clear  that  the  risk  of  failure  of  Executive  Branch 
policies  and  programs  occasioned  by  their  revelation  to  the  Congress  is  much 
to  be  preferred  as  against  the  risk  of  vital  damage  inflicted  on  a  democratic 
system  because  of  failure  to  disclose  the  truth. 

For  these  reasons  I  believe  that  now  we  need  to  reaffirm  the  values  our  form 
of  government  places  on  an  understanding  by  its  citizens  and  their  repre- 
sentatives of  a  straightforward  presentation  of  policies  and  programs,  along 
with  the  facts  as  to  how  those  policies  and  programs  are  being  pursued. 


Senator  Symington.  Mr.  Chairman,  one  of  the  most  revered  friends 
I  had  in  the  past  was  Mr.  Bernard  Baruch.  He  was  proud  of  many 
things,  but  perhaps  most  of  his  nickname,  Mr.  Facts.  I  know  and  you 
know  we  are  authorizing  and  appropriating  this  money  without  the 
facts  that  are  normal  to  know  prior  to  authorizing  the  money  of  stock- 
holders. I  don't  see  afcy  real  difference  in  authorizing  and  appropriat- 
ing the  money  of  a  stockholder  and  authorizing  and  appropriating,  as 
a  Senator,  the  money  of  a  taxpayer. 

I  thank  the  Chairman  for  his  courtesy  and  appreciate  his  inviting 
me  to  testify  before  this  committee. 

Senator  Ervin.  Senator,  you  have  made  such  a  clear  and  concise 
explanation  of  the  essential  necessity,  not  only  the  right,  but  the 
essential  necessity  of  Congress  to  have  information  on  which  to 
legislate  wisely,  that  it  leaves  me  no  questions  to  ask. 

I  want  to  commend  the  Senator  on  his  statement  and  thank  him  for 
the  insight  into  this  problem  which  he  brings  to  this  subcommittee 
by  reason  of  his  extensive  experience  in  business,  in  the  Senate 
and,  I  also  might  add,  in  the  Executive  Branch  of  the  Government. 

Do  you  have  any  questions  Senator  Mathias? 

Senator  Mathias.  Mr.  Chairman,  I  share  your  high  regard  for 
Senator    Symington    and    the    testimony    he    has    given    here    this 


morning. 


I  can't  resist  the  temptation  of  asking  one  or  two  questions. 

Although  he  has  very  modestly  referred  to  the  fact  he  had  a  career 
in  business,  he  ignored  the  fact  he  had  a  very  extensive  career  in 
Government.  Like  the  Roman  God  Janus,  you  can  look  both  ways 
on  this  occasion. 

I  think  we  ought  to  take  advantage  of  that  occasion. 

You  were  Secretary  of  the  Air  Force  in  the  Cabinet,  and  therofore 
you  had  ability,  a  privilege  that  I  didirt  share — not  many  Members  of 
Congress  have  shared — of  being  able  to  understand  how  the  Executive 
looks  at  us. 

If  we  are  going  to  deal  with  this  problem  maybe  we  had  better 
put  ourselves  in  their  shoes  for  a  moment  and  decide  how  we  are 
going  to  handle  it. 
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I  have  had  the  experience  when  I  have  been  privy  to  some  informa- 
tion in  the  possession  of  the  Executive  of  saying:  well,  why  don't 
you  take  it  up  and  tell  such  and  such  a  committee  about  it  ? 

"Well,  we  don't  trust  them ;  they  are  leaky  as  a  seive.  That  is 
one  thing." 

Is  there  that  kind  of  spirit  of  untrustworthiness  on  the  part  of  the 
executive  branch? 

Senator  Symington.  I  think  during  the  days  of  President  Truman 
and  Eisenhower  things  were  different  than  developed  in  the  Adminis- 
trations of  Presidents  Kennedy  and  Johnson,  and  now  President 
Nixon.  It  is  a  clever  trick  to  take  heads  of  departments  out  of 
departments;  Secretaries  for  example.  There  are  two  on  the  White 
House  staff.  Also  one  man  who  has  at  least  as  much  power  as  the 
Secretary.  These  then  have  executive  privilege.  It  was  my  privilege 
when  the  Assistant  Secretary  of  War  and  Secretary  of  Air  Force,  to 
come  down  here  and  share  problems  Avith  the  Congress.  That 
simplified  future  operations  and  promoted  valuable  understanding. 

For  some  reason,  more  and  more  it  has  become  the  "modus 
operendi"  you  might  say,  not  to  do  it  that  wa}^.  It  may  be  that 
the  development  of  the  great  force,  so  much  of  the  truth  about 
which  unfortunately  in  my  opinion,  has  been  kept  from  the  people, 
truth  about  developments  resulting  from  splitting  the  atom.  Today 
a  President  must  act  far  more  quickly  then  he  did  when  this  Con- 
stitution of  ours  was  written. 

On  the  other  hand,  that  in  itself  increases  the  importance  of  this 
explaining  why  he  did  what  he  did,  justifying  it  to  the  people  who 
put  up  the  money. 

I  don't  think  this  problem  was  in  any  remote  manner  as  serious 
in  my  time  in  the  executive  branch,  or  even  in  my  first  years  in  the 
Senate. 

Senator  Mathias.  Do  you  see  that  there  is  any  justification  for 
this  sense  of  distrust  which  has  been  exhibited  and  which  you  say  }7ou 
have  observed  in  the  last  three  administrations? 

Senator  Symington.  Only  with  one  premise:  That  you  do  not 
believe  in  a  democratic  form  of  government. 

Senator  Mathias.  Do  you  think  it  is  adequate  for  the  executive 
branch  to  selectively  disclose  information  to  certain  members  of 
Congress  in  matters  of  national  security,  or  do  you  think  the  entire 
Congress  has  a  right  to  know  in  these  areas  ? 

Senator  Symington.  I  think  it  is  wrong  to  give  information  to  a 
few  chosen  people  on  a  committee  because  of  your  closeness  to  them. 
I  think  your  duty  is  primarily  to  give  it  to  the  appropriate  com- 
mittees under  the  rules  of  the  Congress.  It  does  not  necessarily  have 
to  be  spread  around. 

Let  me  make  this  point.  As  you  were  kind  to  mention,  I  have  had 
some  experience  in  business.  A  company  is  either  solvent  or  insolvent 
based  on  its  net  current  position,  its  current  liabilities  as  against  its 
current  assets. 

From  the  standpoint  of  what  we  consider  normal  private  business 
practice  in  this  country,  the  Nation  is  bankrupt  if  you  consider  it 
as  you  consider  a  private  corporation. 

Many  of  our  cities  and  States  are  bankrupt,  but  under  my  State 
constitution  we  have  to  balance  the  budget.  The  United  States  has 
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about  $11  billion  in  gold  and  over  $33  billion  in  current  liabilities 
redeemable  in  gold  tomorrow  morning. 

T  think  the  primary  reason  for  getting  us  into  this  situation  could 
well  be  the  tens  of  billions  of  dollars  of  unnecessary  armament  we 
have  built  under  the  false  guise  of  need  for  national  security. 

One  of  the  chief  reasons  for  this — and  now  I  am  referring  also 
to  the  unnecessary  secrecy  in  the  atomic  field — has  boon  the  secrecy 
with  which  we  have  let  these  operations  be  conducted  by  the 
executive  branch. 

Senator  Mathais.  You  have  suggested  there  is  a  very  marked 
change  between  the  Truman  and  Eisenhower  administrations  and  the 
last  three  administrations.  "Would  you  say  this  has  been  so  significant 
that  it  really  has  altered  the  way  of  doing  business? 

Senator  Symington.  I  was  here  and  had  the  privilege  of  listening 
to  Senator  Fulbright's  superb  statement.  He  pointed  out  the  differ- 
ence in  the  size  of  staffs.  You  get  154  people — actually  a  lot  more 
people  assigned  to  that  operation  at  the  White  House  from  various 
agencies.  They  are  not  just  going  to  play  pinochle.  They  have  work. 
One  thing  they  are  bound  to  work  on  is  to  bypass  the  regular 
departments. 

When  I  was  in  the  Cabinet  it  was  a  meaningful  organization.  The 
Cabinet  was  relatively  important.  The  White  House  staff  was  rela- 
tively unimportant.  The  Secretary  of  State,  Dean  Acheson,  and 
Secretary  of  War,  George  Marshall,  they  ran  things. 

Putting  it  mildly,  authority  has  been  somewhat  attenuated  in  the 
last  10  years. 

Senator  Mathias.  Vfould  you,  as  Secretary  of  the  Air  Force  have 
handled  information  which  is  presently  being  withheld  in  a  different 
way? 

Senator  Symington.  As  I  say,  it  was  my  privilege  to  share  in- 
formation which  came  under  my  responsibility.  There  are  people  at 
a  high  level  in  this  government  who  talk  about  leaks  from  the 
Congress.  To  the  best  of  my  knowledge,  in  the  19  years  I  have  been 
on  the  Senate  Armed  Services  Committee  there  has  never  been  a 
leak  out  of  that  committee. 

The  Foreign  Relations  Committee,  to  the  best  of  my  knowledge,  in 
recent  years  there  has  never  been  a  leak  out  of  that  Committee.  I 
have  been  on  that  committee  for  about  11  years. 

The  last  two  leaks  I  know  of  were  calculated  leaks  given  out  by 
the  Defense  Department,   and  one   of  them   proved  to   be   wrong. 

Snator  Mathias*  When  it  comes  right  down  to  it,  if  the  Congress 
really  has  the  fortitude  to  go  after  information  and  persist,  they 
have  got  three  vehicles:  The  threat  of  impeachment,  the  power  of  the 
purse,  and  the  comity  which  exists  between  the  executive  and  legis- 
lative branches,  which,  taken  in  inverse  order  leaves  us  pretty 
exposed. 

Senator  Symington.  If  the  Senator  would  yield — and  I  don't 
mean  to  be  contentious — he  knows  my  respect  and  admiration  for 
him — nobody  is  going  to  impeach  somebody.  That  is  done  generally 
because  of  a  lack  of  integrity. 

As  far  as  comity  goes,  that  is  a  personal  matter.  I  don't  think  it 
really  a  part  of  the  picture. 
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Where  Ave  are  failing  in  our  responsibility  as  a  Congress  is  that 
Ave  just  won't  bite  the  bullet  when  it  comes  to  authorizing  and 
appropriating  money.  We  never  say :  Tell  us  what  you  want  to  do 
with  this  requested  money  and  then  later  ask  what  was  done  with  it, 
and  refuse  to  appropriate  additional  money  unless  we  are  told. 

This  is  where  I  believe  we  are  at  fault.  We  dish  out  the  taxpayers' 
money  based  on  what  the  President  and  his  people  say  they  need; 
but  seldom  later  check  how  much  of  it  was  actually  used.  That  is 
where  we  have  an  opportunity  to  put  our  operation  on  a  more 
businesslike  basis.  It  has  been  said  many  times  that  the  American 
Government  was  the  biggest  of  all  businesses. 

Senator  Mathias.  The  Senator  has  anticipated  what  I  was  about 
to  say.  Power  of  impeachment  isn't  a  realistic  way  of  reaching  in- 
formation and  you  shouldn't  have  to  disgrace  an  ofheer  of  government 
to  find  out  what  he  ought  to  be  telling  you. 

Comity  breaks  down,  particularly  under  modern  conditions  when 
the  President  has  access  to  the  whole  realm  and  can  make  his  case 
more  forcefully. 

This  power  of  the  purse  is  going  to  be  disregarded  because  if  the 
Executive  continues  with  his  power  of  impoundment 

Senator  Symington.  With  respect,  I  wouldn't  use  the  word  "re- 
gard" necessarily,  rather  "utilize." 

Senator  Mathias.  I  accept  that. 

I  thank  the  Senator  very  much. 

Senator  Ervin.  Professor  Kurland? 

Professor  Kurland.  If  I  may. 

You  suggested  an  amendment  to  the  bill  S.  1125  which  I  think 
has  been  taken  care  of  by  a  subsequent  bill  which  Senator  Fulbright 
has  offered.  I  don't  know  whether  you  were  here  when  he  did  so. 

Senator  Symington.  I  was  not  and  am  glad  to  hear  that. 

Professor  Kurland.  It  makes  provision  for  compulsion  of  testi- 
mony. It  also  provides  a  sanction,  perhaps  the  only  real  sanction, 
of  cutting  off  funds   whenever  information   was  not  forthcoming. 

Senator  Symington.  I  am  glad  to  know  that. 

Professor  Kurland.  I  assume  those  things  will  take  care  of  the 
deficiencies  you  saw  in  the  original  bill? 

Senator  Symington.  I  have  not  had  a  chance  to  study  the  new 
bill,  but  will  of  course. 

Senator  Ervin.  Professor  Winter  ? 

Professor  Winter.  I  have  no  questions. 

Senator  Ervin.  Mr.  Edmisten? 

Mr.  Edmisten.  I  wanted  to  ask  one  question. 

A  moment  ago  Senator  Fulbright  said  he  had  set  up  a  task  force 
from  the  Foreign  Relations  Committee  staff  to  get  information.  Am 
I  correct  in  assuming  that  task  force  did  not  get  all  the  information 
it  requested  when  it  went  to  the  foreign  countries? 

Senator  Symington.  If  you  could  bear  with  me.  When  I  first 
wanted  to  go  to  Laos,  the  Ambassador  sent  word  he  didn't  want  me 
to  come  because  it  was  a  highly  classified  operation.  So.  I  didn't  go, 
even  though  I  was  a  member  of  the  Armed  Services  Committee  and 
a  member  of  the  Foreign  Relations  Committee. 

The  next  year  I  went  over  to  State  and  said  I  am  going  with  your 
approval  or  without  it,  and  went  to  Laos  twice  that  year.  I  found 
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out   a  lot  but  didn't   find  out   some  information   which   was  quite 
important. 

Later  on  our  Subcommittee  on  Foreign  Commitments  sent  men  out 
there  who  found  out  a  lot  more  information  than  I  found  out ;  but 
they  didn't  get  it  all  either,  and  that  turned  out  to  be  very  important. 

This  year  we  sent  out  two  more  men  to  whom  I  think  Senator 
Fulbright  referred.   They   found   out   more   pertinent    information. 

As  example :  Until  we  began  moving  on  this  the  only  information 
the  people  of  the  United  States  had  as  to  what  we  were  spending  in 
Laos  was  $52  million.  Now  recently,  the  Secretary  of  State  has  come 
out  with  a  figure  of  $350  million  and  I  can  assure  you  it  is  a  great 
deal  more  than  that,  not  counting  the  bombing  of  the  Ho  Chi  Minh 
Trails  which  I  am  sure  runs  over  a  billion  dollars  by  itself. 

Inasmuch  as  the  Secretary  of  Defense  has  testified  in  open  session 
that  he  was  not  conducting  military  operations  in  Laos,  it  is  clear 
the  operation  in  Laos  is  being  conducted  by  the  Central  Intelligence 
Agency,  because  (except  for  the  Department  of  Defense),  that  is  the 
only  agency  which  could  be  conducting  military  operations. 

If  that  is  true,  you  not  only  have  a  war  going  on  in  Laos,  which 
the  American  taxpayer  is  financing  with  no  knowledge  whatever  on 
his  part  of  what's  going  on,  you  also  have  a  secret  war  being  operated 
under  executive  privilege,  because  the  director  of  the  Central  In- 
telligence Agency  is  not  a  member  of  the  Cabinet  and  reports  through 
the  National  Security  Council  directly  to  the  President. 

Under  this  type  and  character  of  operation  we  can  surely  agree 
wholeheartedly'  with  the  President  when  he  says,  formally  in  his 
state  of  the  Union  speech,  and  informally  at  gatherings  in  the 
White  House,  that  the  American  people  are  "fed  up"  with  govern- 
ment. That  is  his  term.  These  are  the  type  and  character  of  problems 
which  can  only  increase  the  credibility  gap. 

Senator  Ervin.  Senator,  thank  you  for  a  very  fine  contribution  to 
this  study. 

Senator  Symington.  Thank  you,  Mr.  Chairman. 

I  would  respectfully  commend  you,  sir.  I  have  served  with  you 
for  a  good  many  years,  and  don't  think  there  is  any  work  being 
done  by  any  member  of  this  body  which  exceeds  in  its  importance 
the  magnificent  work  you  and  your  subcommittee  have  been  doing 
in  this  field  of  the  public's  right  to  know. 

Senator  Ervin.  The  subcommittee  will  stand  in  recess  until  2:30. 
(Whereupon,  at  12:45  p.m.,  the  subcommittee  recessed  until  2:30 
p.m.  this  day.) 

AFTERNOON  SESSION 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

First,  I  would  like  to  make  an  observation. 

This  document  I  hold  in  my  left  hand  is  a  copy  of  the  Constitu- 
tion of  the  United  States.  These  voluminous  documents  I  hold  in  my 
right  hand  are  the  regulations  of  the  Department  of  Defense  which 
control  the  flow  of  information  about  the  activities  of  the  Depart- 
ment. 

The  subcommittee  is  delighted  to  welcome  Senator  Roth  of  Dela- 
ware, who  has  long  been  interested  in  this  field  and  who  has  intro- 
duced what  I  think  is  a  verv  worthy  bill,  to  establish  a  commission 
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to  studv  the  whole  problem  of  classification  of  Government  docu- 
ments and  to  make  recommendations  to  Congress  with  respect  to 
legislation. 

I  think  that  it  is  a  most  timely  bill,  and  I  hope  the  Congress  will 

enact  it. 

STATEMENT  OF  HON.  WILLIAM  V.  ROTH,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  DELAWARE 

Senator  Roth.  I  want  to  thank  you,  Mr.  Chairman,  for  the  kind 
words.  I  greatly  appreciate  the  fact  that  you  have  cosponsored  this 
particular  piece  of  legislation  on  classified  information. 

If  it  would  not  be  improper,  I  would  like  to  re-emphasize  what  I 
said  in  my  letter  to  Senator  Eastland,  that  I  would  hope  that  your 
subcommittee  could  consider  this  bill,  because  I  think,  frankly,  a 
question  of  Executive  prerogative,  the  question  of  classified  informa- 
tion, and  even  the  question  of  just  getting  unclassified  information 
are  interrelated  and  need  to  be  dealt  with  as  a  whole. 

I  know  that  you  have  had  long  hearings  this  morning,  and  I  can 
either  read  my  prepared  testimony  or,  if  you  prefer,  I  would  be 
happy  to  try  to  summarize  if  briefly. 

Senator  Ervin.  It  is  relatively  short  and  I  will  leave  it  up  to  your 
own  discretion  as  to  how  you  present  your  views. 

Senator  Roth.  I  will  go  ahead  and  read  it  then. 

Mr.  Chairman  and  members  of  the  subcommittee.  I  appreciate  this 
opportunity  to  testify  on  the  question  of  executive  privilege.  Thank 
you  also  for  your  kind  comments  that  you  made  earlier  with  regard 
to  my  study  of  Federal  domestic  assistance  programs. 

I  would  like  to  say  that  my  study  of  those  programs  was  a  mani- 
festation of  my  firm  conviction  that  the  right  to  know  is  an  essential 
of  sound  democracy  and  good  government.  All  of  us — the  Members 
of  Congress,  the  officials  of  the  executive  branch,  and  the  representa- 
tives of  the  press  as  well  as  the  public  at  large — work  within  a  S}rs- 
tem  that  was  designed  to  function  efficiently  and  effectively  on  the 
assumption  that  full  knowledge  would  be  available  at  all  times.  This 
assumption  is  clearly  illustrated  in  the  works  of  Locke,  Paine,  Mad- 
ison, Jefferson,  and  the  other  intellectual  founders  of  the  United 
States.  When  we  in  the  Congress  speak  of  testing  ideas  in  the  cruci- 
ble of  public  debate,  we  assume  that  information  required  to  fire 
that  "crucible"  will  be  available  to  us. 

While  the  Constitution  envisions  three  separate  but  equal  branches 
of  government,  the  practical  necessities  of  efficient  government  imply 
that  this  situation  cannot  exist.  This  concept  is  aptly  expressed  by 
an  early  decision  of  the  North  Carolina  Supreme  Court : 

"'While  it  is  true  that  the  executive,  legislative  and  supreme  judicial 
powers  of  the  Government  ought  to  be  forever  separate  and  distinct, 
it  is  also  true  that  the  science  of  Government  is  a  practical  one;  there- 
fore, while  each  should  firmly  maintain  the  essential  powers  belong- 
ing to  it,  it  cannot  be  forgotten  that  the  three  coordinate  parts  con- 
stitute one  brotherhood,  whose  common  trust  requires  a  mutual  tolera- 
tion of  what  seems  to  be  a  'common  because  of  vicinage'  bordering 
the  domain  of  each.''  Brown  v.  Turner,  TO  X.C.  93,  102  (1874). 
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From  my  own  experiences,  and  from  these  related  by  the  Chair- 
man and  others  of  our  colleagues,  I  believe  that  this  "mutual  tolera- 
tion'' may  not  be  extant  today.  I  also  agree  wholeheartedly  with  your 
opening  statement,  Mr.  Chairman,  that  the  Congress  has  been  negli- 
gent in  exercising  its  constitutional  prerogatives,  and  that  this  negli- 
gence accounts  for  many  of  the  problems  which  this  subcommittee  is 
now  investigating. 

As  I  have  indicated,  many  of  my  beliefs  have  their  foundation  in 
personal  experience.  When  the  membrs  of  my  staff  and  I  first  at- 
tempted in  19GT  to  catalog  the  Federal  domestic  assistance  programs, 
we  encountered  almost  incredible  resistance  from  members  of  the 
executive  branch.  What  we  were  seeking  was  not  only  unclassified 
material  but  the  information  which  the  public  and  Members  of  the 
Congress  had  an  absolute,  unquestionable  right  to  know;  I  sought 
only  to  learn  how  many  programs  existed,  who  administered  them, 
who  could  apply  for  them,  and  where  applications  could  be  sub- 
mitted. Even  though  these  programs  were  authorized  by  the  Con- 
gress, paid  for  with  tax  money,  and  administered  by  personnel  whose 
salaries  came  from  tax  funds,  1  might  well  have  thought  that  some 
of  the  agencies  were  unwilling  victims  rather  than  public  agencies". 

As  a  matter  of  background.  I  might  just  add.  Mr.  Chairman,  the 
reason  I  first  became  interested  in  this  problem:  Upon  my  election  in 
19G6.  I  made  a  trip  around  my  home  State.  Delaware.  I  talked  to 
State  legislators.  State  officials,  local  officials,  to  the  school  admin- 
istrators, Republicans  and  Democrats  alike,  and  the  one  thing  that 
became  crystal  clear  at  this  stage  was  that  there  was  inadequate  in- 
formation flowing  from  Washington  as  to  the  so-called  Federal  cate- 
gorical and  program,  purportedly  developed  to  aid  these  people  in 
their  work. 

I,  being  a  freshman  Congressman  at  the  time,  assumed  that  I  could 
come  down  to  Washington  and  very  quickly  collate  this  information, 
send  it  back  home  and  be  a  hero.  But  T  learned  upon  coming  to  Wash- 
ing that  it  was  not  that  easy.  I  found  out  that  nowhere,  but  nowhere 
in  the  Government,  was  there  even  a  complete  list  of  the  programs. 
Nowhere  could  one  obtain  full,  adequate  information  as  to  the  nature 
of  these  programs,  who  were  eligible,  and  how  one  applied. 

So,  when  we  finally  learned  that  this  information  was  not  avail- 
able, my  staff  and  I  decided  that  we  would  make  a  major  effort  to 
dig  this  information  out  ourselves. 

The  first  step  of  my  study  was  to  identify  and  list  the  Federal 
domestic  assistance  programs  in  existence.  To  accomplish  this,  we 
utilized  various  Government  and  private  catalogs,  the  U.S.  Govern- 
ment organization  manual,  the  Federal  budget  index  and  various 
agency  telephone  books. 

Let  me  say  here,  Mr.  Chairman,  the  number  of  programs  is  not  so 
important.  You  can  slice  the  balogna.  if  you  want  to  put  it  that  way, 
in  many  different  ways.  The  main  thing  was  to  have  meaningful  in- 
formation on  all  assistance  available  in  a  form  that  was  useful  to  the 
constituent  as  well  as  to  the  Congress. 

In  any  event  on  the  basis  of  the  way  the  administrator  admin- 
istered the  program  we  initially  identified  1,271  programs. 

Having  verified  the  location  and  existence  of  1.271  domestic  assist- 
ance programs,  I  circulated  a  questionnaire  to  the  manager  of  each 
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program.  Our  questions  were1  innocuous,  and  intended  only  to  solicit 
that  information  which  a  Government-sponsored  survey  had  found 
was  most  needed  by  prog-ram  applicants.  I  have  attached  a  copy  of 
our  questionnaire,  and  you  can  see  that  basically  all  we  requested 
were  the  program  equivalents  of  name,  rank,  and  serial  number. 

Just  to  go  down  the  list  of  questions  Ave  asked,  let  me  list  them: 

We  asked  that  the  agency  give  the  authorizing  statute;  the  admin- 
istrator; the  nature  of  the  program;  the  eligibility  requirements;  the 
use  restrictions ;  the  appropriation — in  other  words,  what  funds  were 
available;  the  assistance  prerequisite — in  other  words,  how  did  you 
qualify;  the  post-grant  requirements — because  we  found  one  of  the 
most  serious  problems  for  the  people  back  home  was  that  they  as- 
sumed obligations  they  did  not  know  they  were  taking  when  they 
applied;  where  to  make  the  Washington  contact  and  the  local  con- 
tact. 

So,  as  I  say,  it  was  pretty  basic,  information  that  I  felt  the  Con- 
gress and  the  people  back  home  were  entitled  to  know. 

At  least,  that  is  what  I  thought  until  I  began  noting  the  responses 
— or  lack  thereof — -from  some  agencies.  Briefly.  I  would  like  to  sum- 
marize the  difficulties  we  encountered: 

While  attempting  to  compile  the  list  of  programs  from  which  we 
sent  out  the  questionnaires.  I  requested  a  copy  of  the  telephone  direc- 
tory of  the  Office  of  Economic  Opportunity.  My  request  was  refused 
because  the  telephone  directorv  was — and  I  quote — "confidential." 

After  having  circulated  478  questionnaires  to  the  Department  of 
Health,  Education,  and  Welfare.  I  received  only  21  responses.  I  later 
learned  that  confidential  orders  had  been  issued  at  the  department 
directing  that  responses  to  my  questionnaire  be  forwarded  to  the 
HEW  congressional  liaison  office  and  not  returned  to  me  directly. 
Unfortunately,  some  of  the  21  persons  who  had  returned  the  ques- 
tionnaires began  quietly  telephoning  my  office,  asking  that  their  com- 
pleted forms  be  returned.  I  directed  my  staff  to  comply,  as  I  did  not 
want  to  embarrass  them. 

Confronted  with  such  massive  resistance,  I  sought  the  aid  of  Dela- 
ware's senior  Senator  at  the  time,  John  Williams.  After  Senator  Wil- 
liams— ranking  member  of  the  Senate  Finance  Committee — wrote 
to  HEW  asking  that  the  questionnaires  be  answered.  I  received  a 
visit  from  an  Assistant  Secretary  who  apparently  believed  the  in- 
quiries stemmed  from  some  problem  in  Delaware.  When  I  assured 
him  that  the  inquiries  were  genuine,  he  refused  to  furnish  the  infor- 
mation because : 

(1)  It  was  too  much  work  to  compile  that  information  for  one 
Congressman;  and 

(2)  Once  the  information  was  compiled,  it  would  be  out  of  date 
and  useless  because  the  programs  and  their  personnel  changed  so 
rapidly. 

Eebuffed  once  more,  I  sought  the  aid  of  Congressman  Melvin 
Laird,  who  was  then  the  third-ranking  minority  member  of  the 
House  Appropriations  Committee.  And,  of  course,  the  Appropria- 
tions Committee  has  responsibility  for  HEW  appropriations.  He  tele- 
phoned HEW  and  asked  that  the  questionnaires  be  returned.  I  under- 
stand that  his  request  was  discussed,  but  no  affirmative  action  was 
taken. 
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When  the  Assistant  Secretary  came  in  to  me  to  talk  about  my  re- 
quest, he  pointed  out :  .  .    , 

"Well,  what  if  several  other  congressmen  asked  tor  the  same  kind 
of  information?  It  would  be  impossible  to  comply." 

So,  I  said  I  would  be  happy  to  go  out  and  get  some  other  signa- 
tures to  my  letter. 

And  as  I  recall  a  number  of  Congressmen  joined  me.  I  think  about 
25,  in  requesting  the  information.  We  were  still  refused. 

I  might  give  you  a  little  more  background  on  the  earlier  informa- 
tion I  included  in  my  prepared  testimony. 

The  Assistant  Secretary  of  HEW  took  the  attitude  that— well,  I 
was  a  new  Congressman. 'and,  obviously,  I  had  one  project  that  had 
been  turned  down  and  all  I  wanted  was  help  in  that  particular  in- 
stance. That  is  when  we  made  it  very  clear  that  we  felt  it  was  im- 
portant that  all  of  this  information  should  be  available  not  only  to 
me  but  to  all  Congressmen,  because,  as  I  pointed  out.  it  was  hard  to 
legislate  intelligently  if  we  did  not  know  what  programs  were  al- 
ready in  existence.  "And  how  could  we  know  whether  or  not  they 
were  doing  a  good  job?  How  could  we  know  they  were  overlapping 
or  duplicating,  and,  furthermore,  how  could  we  advise  the  people 
back  home  who,  presumably,  were  among  those  seeking  aid? 

You  have  undoubtedly  heard  the  term  "grantsmanship." 

I  would  just  like  to  explain  briefly  the  consequence  of  this  failure 
of  information.  What  it  means  is  that  by  failing  to  provide  adequate 
information  to  the  Congress  and  to  the  constituents,  we  have  allowed 
to  develop  what  is  called  "the  art  of  grantsmanship."  If  you  are  a 
large  university  or  State,  you  have  a  big  library  with  a  big  staff 
down  in  Washington  to  obtain  the  information  for  you  and  you  are 
much  better  off.  As  a  result  the  small  school,  the  small  county  or  the 
small  State  is  at  a  serious  disadvantage.  So.  I  think  this  lack  of  ade- 
quate information  is  a  very  important  one. 

I  might  also  point  out  that  with  respect  to  the  Department  of  Agri- 
culture, we  sent  to  them  111  questionnaires.  Only  15  were  returned. 

In  response  to  the  102  questionnaires  mailed  to  the  Department  of 
Housing  and  Urban  Development,  we  finally  received  only  partial 
responses.  The  department's  first  answer  was  to  provide  information 
already  2  years  old. 

In  general.  I  can  honestly  say  that  I  consistently  met  with  resist- 
ance and  subterfuge,  and  frequently  with  outright  opposition  or  re- 
fusal. The  outrage  is  that  each  and  every  one  of  the  programs  was 
funded  by  tax  money,  and  that  in  not  one  area  should  national  secur- 
ity have  been  even  conceivably  involved.  Even  if  it  is  conceded  that 
these  officials  who  refused  information  were  eligible  to  invoke  execu- 
tive privilege — and  I  would  emphatically  disagree  that  they  should 
be  eligible — there  is  no  reason  whatsoever  for  invoking  the  privilege 
to  withhold  the  information  that  I  was  seeking.  I  asked  only  that  the 
agencies  make  public  the  information  which  it  was  their  job  to  pub- 
licize; if  the  information  I  sought  was  not  public,  then  the  very 
people  for  whom  the  programs  had  been  established  would  be  denied 
the  assistance  that  was  properly  theirs. 

I  would  like  to  point  out.  if  I  might,  a  few  catalogs. 

The  result  of  my  first  effort  was  published,  thanks  to  a  resolution 
passed  by  the  Congress,  in  the  year  of  1968.  and  this  was  the  infor- 
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mation  we  developed  on  the  roughly  1,100  Federal  assistance  pro- 


grams 


As  far  as  HEW  was  concerned,  about  all  we  were  able  to  do  was 
to  identify  the  program — we  were  supplied  no  basic  information  on 
the  program. 

Two  years  later,  we  made  another  study  and,  fortunately,  we  were 
successful  in  securing  this  information.  I  do  not  think  that  this  is  a 
political  matter;  I  think  what  happened  to  me  could  have  happened 
in  any  Administration.  The  thickness  of  the  catalogs  shows  you  the 
difference  in  the  information  we  obtained  the  second  time,  as  far  as 
the  specific  programs  are  concerned. 

In  closing,  Mr.  Chairman.  1  would  like  to  say  that  I  have  reached 
a  number  of  conclusions  as  a  result  of  my  experiences.  It  would  ap- 
pear that  the  Federal  bureaucracy  is  almost  a  fourth  branch  of  Gov- 
ernment responsible  only  to  itself.  It  is  seemingly  a  branch  not  fore- 
seen by  our  founders,  and  consequently  not  susceptible  to  the  normal 
checks"  and  balances  of  our  system.  Moreover,  it  appears  to  be  a 
branch  unwilling  to  operate  publicly  except  with  the  most  constant 
prodding.  The  cloak  of  secrecy  is  lowered  only  infrequently,  and  then 
only  for  selfish  reasons  in  most  cases. 

Mr.  Chairman,  while  attempting  to  compile  my  information,  I  was 
constantly  frustrated  and  angered.  My  only  thought  at  this  point  is 
that  if  we,  as  Senators  and  Congressmen,  are  met  with  this  type 
of  opposition,  what  must  coiifront  the  constituent  back  home — 
whether  he  be  a  local  public  official,  school  administrator,  or  private 
citizen — who  seeks  information  as  to  programs  purportedly  designed 
to  aid  him. 

Mr.  Chairman,  I  appreciate  this  opportunity  to  have  appeared  to- 
day before  you  to  speak  before  your  subcommittee.  I  hope  that  my 
statement  will  prove  useful  to  the  subcommittee  and  I  will  be  de- 
lighted to  answer  any  questions  that  you  might  have. 

I  would  also  like  to  submit  for  the  record  a  copy  of  my  October 
10,  1968,  speech  that  I  made  on  the  floor  of  the  House  of  Representa- 
tives on  this  subject. 

(The  speech  referred  to  and  a  document  headed  "1968  Question- 
naire" follow:) 

1968  Question  naeke 

[The  following  is  the  cover  letter  that  went  with  each  questionnaire:] 

Deab  [Program  Administrator]  :  I  am  writing  to  ask  your  assistance  in 
compiling  information  on  existing  Federal  programs.  I  have  undertaken  this 
study  because  I  find  that  catalogs  of  such  programs  are  not  complete  enough 
to  give  a  clear  picture  of  available  Federal  assistance  or  support. 

My  staff  has  compiled  an  "inventory"  of  programs.  As  a  result,  we  believe 
you  administer  the  following  program  [the  program  title]. 

Attached  is  a  questionnaire  calling  for  information  that  I  believe  you  should 
be  able  to  provide. 

You  may  find  that  you  receive  more  than  one  letter  and  questionnaire  from 
me.  Even  if  the  same  office  administers  a  number  of  different  programs,  I  tried 
to  send  one  letter  per  program  to  facilitate  handling  this  request. 

If  the  questionnaire  is  unclear,  please  contact  Mr.  Jefferson  Hill  of  my  staff. 

Your  cooperation  in  this  effort  is  appreciated. 

[The  following  is  a  copy  of  the  questionnaire  that  was  attached:] 

FEDERAL   PROGRAM    QUESTIONNAIRE 

I  have  attempted  to  compile  an  exhaustive  listing  of  programs.  It  is  possible, 
however,  that  the  program  title  given  in  the  attached  letter  might  actually  de- 
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scribe  more  than  one  program.  If  so,  I  would  appreciate  your  completing  a 
questionnaire  for  each  of  the  programs. 

Please  use  brief,  telegraphic  explanations. 

Even  if  the  program  has  no  funds  left  available  for  this  year,  I  would  still 
appreciate  the  information  about  it. 

A  few  of  the  questions  may  not  be  relevant  to  your  program.  If  not,  please 
so  indicate. 

Please  return  the  questionnaire  to  Congressman  William  V.  Roth,  Jr.,  1628 
Longworth  House  Office  Building,  Washington,  D.C.  20515.  Attention :  Jefferson 
Hill. 

1.  What  is  the  name  of  the  program? 

2.  What  is  its  authorizing  statute? 

3.  Who  specifically  administers  this  program?  (Name  and  specific  office.) 

4.  Please  describe  this  program.  (Objectives  and  purpose.) 

5.  Who  is  eligible  for  benefits?  (State,  county,  city,  group,  individual,  etc.) 

6.  What  types  of  assistance  are  available? 

7.  For  what  functional  purposes  can  funds  be  spent? 

8.  What  is  the  appropriation  sought  for  this  coming  year? 

9.  What  were  the  appropriations  for  this  year  and  each  of  the  preceding  two 
years? 

10.  What  fiscal  obligations  were  incurred  for  projects  this  year  and  each  of 
the  preceding  two  years? 

11.  What  is  the  average  grant  or  loan  size? 

12.  What  conditions  must  the  applicant  meet  to  receive  assistance? 

13.  What  are  the  post-grant  reporting  and  evaluation  requirements? 

14.  Who  is  the  responsible  Washington  official  a  potential  beneficiary  should 
contact  for  this  program?  (name,  address,  telephone) 

15.  Who  is  the  responsible  Regional/State  official  a  potential  beneficiary 
should  contact  for  this  program?  (name,  address,  telephone) 

16.  What  are  the  application  deadlines? 

17.  What  is  the  average  elapsed  time  between  receipt  of  application  and 
notice  of  approval  or  disapproval? 

18.  What  is  the  average  elapsed  time  between  receipt  of  application  and 
notice  of  return  or  reworking? 

19.  What  are  the  related  programs  administered  by  this  agency  or  other  Fed- 
eral agencies? 

20.  How  much  financial  and  technical  assistance  has  gone  to  the  State  of 
Delaware  or  beneficiaries  in  Delaware  in  this  year  and  each  of  the  preceding 
two  years? 

21.  Please  enclose  a  sample  of  the  application  forms  and  guidelines  that  a 
potential  beneficiary  would  need  to  benefit  from  this  program. 


[FROM  CONGRESSIONAL  RECORD,  OCTOBER  10,  196S] 

The  "Foukth  Establishment" 

The  Speaker  pro  tempore.  Under  a  previous  order  of  the  House,  the  gentle- 
man from  Delaware  [Mr.  Roth]  is  recognized  for  15  minutes. 

Mr.  Roth.  Mr.  Speaker,  on  June  25  I  introduced  the  Program  Information 
Act  and  discussed  the  findings  of  an  8-month  study  of  Federal  programs  con- 
ducted by  my  staff  and  me.  I  told  the  House  that  failure  on  the  part  of  Con- 
gress and  the  executive  branch  to  know  exactly  how  the  broad  authorizations 
and  appropriations  are  being  implemented  by  the  various  departments  and 
agencies  means  that — in  effect — we  are  creating  a  "fourth  establishment"  re- 
sponsible to  no  one,  self-perpetuating  in  nature  and  too  often  duplicative  in 
effort. 

Today  I  would  like  to  discuss  with  you  my  experience  over  the  last  6  months 
with  an  organization  which  I  believe  is  perhaps  the  best  example  of  this 
"fourth  establishment"  I  speak  of.  That  organization  is  the  Department  of 
Health,  Education,  and  Welfare. 

Before  I  proceed  with  a  discussion  of  my  experiences  and  difficulties  with 
HEW,  however,  let  me  first  review  the  Program  Information  Act  and  what 
benefits  this  body  and  the  American  people  would  derive  from  its  passage. 

The  bill  would  require  that  there  be  published  annually,  and  updated 
monthly,   a   central  and  complete  compendium   of  all   Federal   operating  pro- 
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grams.  This  would  be  prepared  by  the  Bureau  of  the  Budget  and  presented  an- 
nually to  the  Congress  by  the  President.  At  the  time  of  presentation  the  Presi- 
dent would  be  required  to  provide  recommendations  on  simplifying  and  consoli- 
dating guidelines,  access  requirements  and  programs. 

The  compendium  would  contain  information  most  needed  by  our  State  and 
local  officials,  as  well  as  private  individuals,  in  determining  the  kinds  of  Fed- 
eral assistance  available  and  how  to  go  about  applying  for  it. 

The  Program  Information  Act  currently  is  cosponsored  by  130  Members  of 
the  House  and  of  the  other  body.  This  figure  includes  Members  from  both  sides 
of  the  aisle,  as  well  as  numerous  so-called  liberals  and  conservatives.  Since 
the  bill's  introduction  in  June,  it  has  been  unanimously  endorsed  by  the  Na- 
tional Governors'  Conference  at  its  annual  meeting  in  Cincinnati  in  July,  the 
National  Association  of  Counties,  at  its  annual  meeting  in  Washington,  D.C.,  in 
July,  and  the  National  Legislative  Conference  at  its  annual  meeting  in  Miami 
in  August.  The  need  for  passage  of  the  bill  has  been  the  subject  of  editorials 
which  have  appeared  in  more  than  250  newspapers  across  the  Nation  and  I  have 
in  the  last  4  months  received  thousands  of  letters  from  mayors,  Governors, 
county  executives,  educators,  and  other  public  officials  as  well  as  private  citizens 
asking  how  they  may  be  of  assistance  in  obtaining  passage  of  the  Program 
Information  Act. 

The  legislation,  needless  to  say,  is  long  overdue.  The  significant  proliferation 
of  operating  Federal  assistance  programs  began  in  1960,  yet  only  now  are  we 
beginning  to  address  the  solution  to  a  major  information  problem  that  has 
arisen  because  of  this.  Since  19G0  there  have  been  at  least  two  attempts  by  the 
Office  of  Economic  Opportunity  to  create  something  approximating  a  Govern- 
ment-wide catalog,  and  at  very  significant  expense  to  the  taxpayer.  Regardless, 
the  lack  of  adequate  data  and  management  information  is  still  critical  today. 
Perhaps  the  best  illustration  of  this  has  been  the  great  demand  for  the  June  25 
Congressional  Record  which  contains  my  compendium  of  operating  Federal 
assistance  programs  obtained  during  my  study.  There  have  been  no  copies  of 
that  particular  Record  available  for  months.  The  Library  of  Congress  reprinted 
it.  but  that  supply  was  exhausted  within  days,  and  my  office  still  receives 
scores  of  requests  each  week  for  copies,  which  I  might  add  we  do  not  have. 

MOST  AGENCIES   WERE   HELPFUL 

Mr.  Speaker,  at  this  point  I  would  like  to  report  that  most  of  the  people  in 
the  many  agencies  we  visited  or  corresponded  with  during  the  S  months  of  our 
study  were  highly  cooperative,  extremely  helpful,  receptive  to  our  efforts  to 
find  information,  and  in  many  cases  offered  us  helpful  hints  on  how  to  better 
go  about  completing  our  project. 

HEW,    USDA   WERE  UNCOOPERATIVE 

However,  two  agencies,  the  Department  of  Agriculture  and  the  Department 
of  Health.  Education,  and  Welfare,  were  highly  uncooperative,  negative  in 
meeting  our  requests.  It  is  our  experience  with  the  latter  of  these  two  agencies 
that  I  would  like  to  discuss  here  today. 

As  you  know,  we  obtained  information  about  the  1,091  programs  in  our 
compendium  by  the  use  of  questionnaires  sent  to  program  managers ;  that  is, 
the  men  and  women  whose  jobs  it  is  to  administer  these  programs  within  the 
various  departments  and  agencies  of  the  Federal  Government.  In  most  depart- 
ments and  agencies,  these  program  managers  quickly  filled  in  our  questionnaires 
and  returned  them  to  my  office.  The  information  asked  for  by  the  questionnaire 
is  the  same  as  that  shown  to  be  needed  by  State  and  local  public  officials  in  a 
federally  sponsored  survey  taken  by  Midwest  Research  Institute  for  the  Depart- 
ment of  Housing  and  Urban  Development. 

However,  at  HEW  the  questionnaires  we  sent  to  program  managers  somehow 
found  their  way  to  the  office  of  Mr.  Ralph  K.  Huitt,  Assistant  Secretary  for 
Legislation.  That  began  a  series  of  meetings,  telephone  conversations  and  letters 
between  my  office  and  HEW,  in  which  some  officials  there  proved  themselves  to 
be  totally  unconcerned  about  and  unaware  of  the  informational  needs  of  public 
officials  and  private  citizens  who  might  want  to  better  themselves  or  their  com- 
munities by  making  use  of  programs  administered  by  the  Federal  Government, 
and  proved  themselves  to  be  completely  negative  in  their  attitude  about  what 
constitutes  a  legitimate  request  of  a  congressional  office. 
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To  this  date,  the  questionnaires  I  sent  to  the  Department  of  Health,  Educa- 
tion, and  Welfare  remain  unanswered.  Following,  Mr.  Speaker,  are  the  kinds 
of  excuses  given  by  the  Department,  which  more  than  any  other  in  the  entire 
Federal  Government,  should  be  in  touch  with  the  informational  requirements 
and  needs  of  the  people : 

The  information  I  requested  was  too  unique.  Yet,  that  same  information  was 
supplied  to  me  by  every  other  agency  in  the  entire  Federal  Government,  with 
the  exception  of  the  Department  of  Agriculture — which  I  shall  discuss  on  an- 
other occasion.  And  is  the  information  shown  in  the  Midwest  Research  study 
to  be  most  needed  by  State  and  local  officials  in  dealing  with  the  Federal 
Government.  While  arguing  that  the  information  I  requested  was  too  unique, 
HEW  is  providing  virtually  the  same  information  I  requested  at  no  cost  to 
commercial  publishers  who  repackage  it  for  distribution  to  subscribers  who  pay 
hundreds  of  dollars  a  year.  Many  of  their  subscribers  are  the  same  people  who 
should  be  getting  adequate  information  already  from  HEW  in  the  form  of 
catalogs  who  now  are  not ; 

That  it  would  take  too  long  to  process  this  request  for  only  one  Congressman. 
Yet,  my  bill  is  cosponsored  by  130  other  Members  of  Congress,  indorsed  by  our 
Nation's  Governors,  county  executives  and  supervisors,  and  State  senators  and 
representatives ; 

That  the  information  is  already  contained  in  other  catalogs,  and  even  if  it  is 
not,  I  should  wait  until  new  catalogs  are  printed  at  some  indefinite  date  in  the 
future.  Yet,  the  reason  I  started  on  this  study  was  because  existing  catalogs  and 
informational  sources  are  so  miserably  inadequate  and  inconsistent.  For  ex- 
ample, one  office  of  Health,  Education,  and  Welfare  told  me  it  has  52  pro- 
grams. The  OEO  catalog  shows  it  has  62  programs,  one  HEW  brochure  lists  82 
programs  for  this  office,  another  brochure  lists  111  programs.  My  study  shows 
the  office  administers  more  than  120  programs  ; 

That  HEW  programs  and  personnel  change  so  rapidly  that  the  answers  to 
my  questionnaire  would  be  obsolete  almost  as  quickly  as  they  could  be  com- 
piled. If  programs  are,  in  fact,  changed  that  often  by  HEW,  is  it  any  wonder 
that  we  have  so  much  trouble  solving  social  and  health  problems?  And  if  per- 
sonnel changes  occur  that  often,  perhaps  an  investigation  of  such  amazing 
personnel  turnover  is  in  order ; 

That  the  questionnaires  were  all  referred  by  the  individual  program  man- 
agers to  the  Office  of  Congressional  Liaison,  and  collectively  represented  too 
immense  a  task  to  be  undertaken  by  that  office.  Yet,  I  have  received  information 
leading  me  to  believe  that  the  Office  of  Congressional  Liaison  promulgated  a 
letter  to  program  managers  directing  them  to  send  my  questionnaire  to  that 
office.  In  fact,  one  particularly  efficient  manager  who  quickly  filled  in  the  ques- 
tionnaire and  returned  it  to  me,  later  had  to  call  my  office  asking  that  it  be 
returned — presumably  so  that  he  could  comply  with  the  directions  of  the  Office 
of  Congressional  Liaison ; 

That  the  information  I  requested  would  require  massive  expenditures  of 
man-hours.  Yet,  other  agencies  did  not  complain  of  this.  Perhaps  other  agencies 
are  better  organized  than  HEW,  but  nevertheless,  the  kind  of  information  I 
requested  is  so  fundamental  that  if  it  is  not  readily  available  for  the  program 
manager,  then  the  system  is  long  overdue  for  a  vast  shakeup.  I  submit  that  if 
this  excuse  is  true  it  is  as  telling  as  any  other  single  thing  I  found  in  showing 
that  the  present  system  is  simply  not  working.  Also,  I  would  like  again  to 
make  the  point  that  HEW  provides  such  information  to  commercial  organiza- 
tions who  publish  it  and  sell  it  at  high  rates  to  anyone  who  can  pay  the  price 
and  who  wishes  to  apply  for  a  Federal  program  ; 

That  the  Department  of  Health,  Education,  and  Welfare  has  such  vast,  broad 
authority  in  the  implementation  and  evolution  of  its  programs  that  it  is  difficult 
to  precisely  describe  each  and  every  one.  Mr.  Speaker,  the  above  excuse,  boast 
or  whatever  it  was  intended  to  be  was  given  to  me  in  a  conversation  in  my  office 
with  an  Assistant  Secretary  of  Health,  Education,  and  Welfare.  It  was  given  to 
my  staff  in  a  conversation  in  the  Office  of  Congressional  Liaison  at  Health,  Edu- 
cation, and  Welfare.  And  it  is  the  single  most  telling  point  in  corroborating  my 
earlier  statement: 

That  failure  on  the  part  of  Congress  and  the  executive  branch  to  know 
exactly  how  the  broad  authorizations  and  appropriations  are  being  imple- 
mented by  the  various  departments  and  agencies  means — in  effect — we  are 
creating  a  "fourth  establishment"  responsible  to  no  one,  self -perpetuating  in 
nature  and  too  often  duplicative  in  effort. 
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Mr.  Speaker,  in  the  period  since  I  made  the  findings  of  my  study  known  to  the 
members  of  this  body,  I  have  written  to  the  Secretary  and  Assistant  Secretary 
of  the  Department  of  Health,  Education,  and  Welfare  on  four  occasions.  I  have 
met  with  an  Assistant  Secretary  once  in  my  office.  My  staff  has  met  with  the 
congressional  liaison  officer  and  an  assistant  to  the  Secretary  on  numerous 
occasions.  We  have  had  scores  of  telephone  conversations  with  these  officials. 
All  this  for  the  singular  purpose  of  trying  to  obtain  information  from  HEW 
that  should  be  available  and  needs  to  be  available.  Each  time  HEW  officials 
have  offered  a  new  excuse,  I  have  soundly  refuted  it,  only  to  be  met  with 
another  equally  refutable  excuse  within  a  few  days. 

Mr.  Speaker,  this  then  is  the  epitome  of  the  "fourth  establishment"  at  work. 
What  it  wants  to  do,  it  does.  What  it  wants  to  change,  it  changes.  What  it 
wants  to  ignore,  it  ignores.  Within  the  "fourth  establishment,"  the  efforts  of 
one  single  Congressman  or  the  combined  voice  of  130  are  only  minor  annoy- 
ances, and  that,  Mr.  Speaker,  is  why  it  is  so  frightening  and  why  it  cannot  be 
allowed  to  continue  unchecked  in  the  future  as  it  has  been  in  the  past. 


Senator  Roth.  I  would,  again,  like  to  emphasize  that  I  think  this 
problem  of  unclassified  information  is  only  one  part  of  the  total  pic- 
ture. I  feel,  just  as  strongly,  that  we  have  the  same  kind  of  problems 
as  to  classified  information.  I  would  urge,  if  I  might  again,  sir, 
you  using  your  tremendous  influence  in  seeing  that  action  is  taken  on 
the  problem  of  classified  information,  because,  there,  as  in  the  case 
of  unclassified  information,  the  exception  has  swallowed  the  general 
rule. 

Senator  Ervix.  I  think  you  have  rendered  a  great  public  service 
in  collecting  all  of  the  information  which  was  finally  printed  in  this 
last  book. 

We  have  a  very  unique  institution  in  Xortli  Carolina,  called  the 
Institute  of  Government.  It  was  founded  by  a  schoolmate  of  mine, 
Albert  Coates,  when  he  realized  that  most  government  officials  started 
their  work  without  any  instruction  as  to  their  duties,  responsibilities, 
and  powers. 

It  branched  out,  and  he  asked  me  to  come  down  to  visit  with  the 
faculty  for  about  a  week  and  to  inform  the  county  and  municipal 
officials  of  the  different  Federal  programs  available  to  help  them 
with  their  problems.  Unfortunately,  we  did  not  have  a  compendium 
of  this  kind  at  the  time. 

I  spent  about  4  or  5  months  just  getting  a  little  bit  of  primary  in- 
formation about  Federal  programs.  This  is  a  Herculean  task  you 
accomplished. 

I  should  not  say  it,  perhaps,  but  my  experience  with  the  executive 
branch  of  the  Government  has  led  me  to  the  conclusion  that  if  a 
person  goes  into  one  of  these  bureaus,  departments,  or  agencies,  and 
does  not  do  anything  to  attract  any  attention  to  himself,  or  go  out 
of  his  way  to  render  any  service,  he  can  hope  to  be  like  the  man  in 
the  old  Chinese  poem  who  hoped  the  sun  would  not  be  too  bright  or 
too  brilliant  so  that  he  might  pursue  the  quiet  role  of  calmness] 

I  think  there  are  too  many  people  in  the  executive  branch  who  just 
figure  that  if  they  can  stay  there  and  draw  their  breath  and  their 
salary  long  enough  and  do  not  attract  any  attention — do  nothing, 
except  just  live  there  long  enough  to  get  retirement — they  will  be 
retired  in  due  course  without  encountering  any  great  obstacles  in  ac- 
complishing that  purpose. 
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Senator  Roth.  I  am  afraid  I  share  your  feeling  on  that. 
I  might  say,  I  think  there  are  a  number  of  advantages,  from  a 
bureaucrat's  point  of  view,  in  not  making  the  information  public. 
You  can  be  much  more  freewheeling  in  what  you  do,  which  I  do  not 
think  is  in  the  interest  of  good  government.  Then,  there  is  a  question 
of  vested  rights.  As  you  well  know,  many  of  these  programs  do  over- 
lap and  duplicate  each  other.  There  is  concern  on  the  part  of  some 
bureaucrats  that  if  this  situation  becomes  known  to  the  Congress 
there  may  be  corrective  action  taken.  So,  I  do  not  think  this  bureau- 
cratic screen  is  entirely  accidental.  I  think  it  is  a  self-serving  effort. 
I  realize,  too,  sir,  that  perhaps  what  I  have  brought  before  you 
today  is  not  directly  relevant  to  the  question  of  "executive  preroga- 
tives." I  had  no  one  assert  that  right,  but  at  the  same  time,  I  think 
it  is  a  part  of  the  total  picture,  and  in  many  ways  a  most  important 
part,  because  I  think  the  problem  is  that,  no  matter  what  kind  of 
legislation  or  rules  you  adopt,  there  has  to  be  a  will  on  the  part  of  the 
executive  branch  to  cooperate  on  supplying  information. 

Senator  Ervin.  And  you  get  to  the  monumental  inertia  particu- 
larly among  those  who  administer  these  j)rograms,  which  is  very 
tragic  because  the  Congress  created  these  departments  and  agencies 
in  order  to  serve  the  American  people.  They  are  supposed  to  be  help- 
ful. Unfortunately,  there  is  nothing  more  permanent  than  a  tempo- 
rary program  established  by  the  Federal  Government.  Apparently, 
nobody  wants  any  of  these  programs  to  ever  be  disturbed.  The  pro- 
gram administrators  acquire  what  they  think  is  a  vested  interest  in 
their  programs  and,  therefore,  they  do  not  want  people  to  find  out 
too  much  about  them. 

Senator  Roth.  That  is  correct. 
Senator  Ervin.  Professor  Kurland? 

Professor  Kttrland.  Senator,  I  think  what  you  have  done  is  to 
point  up  a  very  important  aspect  of  our  work,  and  that  is  that  it  is 
not  merely  military  secrets  or  secrets  of  state  that  result  in  the  failure 
of  Congress  to  secure  information,  necessary  to  its  legislative  pro- 
grams. We  have  had  our  own  experience  along  this  line  which  cer- 
tainly corroborates,  unfortunately,  your  own,  and  I  do  think  it  is  an 
important  part  of  this  committee's  efforts  at  this  time  to  emphasize 
this  aspect  of  the  problem. 

There  is  a  modicum  of  excuse  where  the  matter  may  affect  the 
military  or  may  effect  negotiations  with  foreign  governments  that 
totally  disappears,  despite  the  fact  that  executive  behavior  is  exactly 
the  same,  when  we  come  to  domestic  affairs  of  the  kind  you  men- 
tioned. 

I  thank  you,  sir. 
Senator  Roth.  Thank  you. 
Senator  Ervin.  Professor  Winter? 

Professor  Winter.  I  take  it  that  when  you  were  seeking  this  in- 
formation, you  were  seeking  it  as  an  individual  Member  of  Congress 
not  as  a  committee  or  subcommittee. 

Senator  Roth.  That  is  correct.  That  is  the  reason  I  say  that  it  is 
really  not  a  part  of  the  "executive  prerogatives,"  strictly  speaking. 
I  was  doing  it  as  an  individual  member  of  the  Congress. 

Professor  Winter.  But  Congress  could  write  legislation  that  could 
cover  a  request  by  individual  congressmen. 
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Senator  Roth.  I  am  sorry? 

Professor  Winter.  Congress  could  pass  legislation  which  would 
apply  to  requests  for  information  by  individual  Senators  and  Mem- 
bers of  the  House;  it  does  not  have  to  be  restricted  to  committees  or 
subcommittees.  The  question  I  wanted  to  ask  was:  "Do  you  think 
the  Fulbright  bill  ought  to  be  expanded  to  include  requests  for  in- 
formation by  individual  congressmen?" 

Senator  Roth.  1  would  be  inclined  to  say  that  broader  rights  to 
information  is  needed  than  we  now  have,  because  I  think,  particu- 
larly when  you  are  dealing  with  nonclassified  information.  That  there 
should  be  relatively  free  access  to  the  information.  I  think  there  could 
be  some  problems  on  the  other  side ;  conceivably,  there  could  be  indi- 
vidual congressmen  asking  for  studies  and  information  that  could  be 
very  burdensome  to  supply.  That  is  one  of  the  excuses  given  me  in 
my  requests  where,  admittedly,  compliance  with  the  request  was 
burdensome.  Frankly,  much  of  this  information  was  not  available  in 
useful  form  in  the  executive  branch  itself  or  even  within  an  agency 
itself.  HEW,  itself,  really  did  not  know  what  its  right  arm  was 
doing.  But  I  really  see  no  excuse  why  an  elected  representative  of  the 
Government,  in  the  legislative  branch,  should  not  have  free  access 
to  nonclassified  material.  I  think  the  areas  of  congressional  abuse  are 
very  limited.  I  think  the  problem  lias  been  on  the  other  side,  with 
too  little  information  being  made  available.  I  tried  to  correct  the 
fact  that  I  was  only  a  sole,  freshman  Congressman  asking  for  exten- 
sive material  b}r  two  devices:  one,  getting  other  Congressmen  to  join 
me  in  my  request — and  we  did  have  a  number,  as  I  mentioned, 
roughly,  25 ;  and  we  also,  as  I  pointed  out,  had  Representative  Laird 
who  was  on  a  House  committee  that  did  have  jurisdiction  over  the 
agency  that  refused  to  supply  the  information. 

I  might  also  point  out  that  we  introduced  what  we  called  a  "Pro- 
gram Information  Act,"  which  would  require  by  law  the  Federal 
branch  or  the  executive  branch  to  publish  a  catalog,  containing  up 
to  date  information  on  Federal  programs.  This  legislation  is  directed 
at  my  specific  problem  and  does  not  answer  your  broader  problem 
of  how  far  should  we  permit  the  individual  Congressman  to  secure 
information.  As  can  elected  official,  I  think  he  should  have  pretty 
broad  rights  in  this  area. 

Professor  Winter.  Senator  Symington  suggested  this  morning  that 
the  committee  structure  provides  some  access  to  information,  that 
should  be  confidential  in  the  sense  of  keeping  it  out  of  the  news- 
papers, for  instance.  I  am  not  quite  sure  how  similar  structure  could 
be  worked  out  if  individual  Congressmen  could  invoke  the  kind  of 
process  the  Fulbright  legislation'  contemplates,  which  is  cutting  off 
funds  to  an  agency. 

Senator  Roth.  I  do  not  think  you  could  have  the  individual  Con- 
gressman authorized  to  cut  off  funds.  It  may  be  that  by  internal 
changes  in  the  committee  setup  that  the  individual  Congressman 
should  look  to  his  committees  for  assistance.  This  may  be  the  most 
practical  way  of  doing  it.  There  could  also  be  problems  with  your 
committee. 

In  my  experience,  mainly  on  the  House  rather  than  on  the  Senate 
side,  it  might  be  very  difficult  to  get  a  committee  to  act.  For  instance, 
in  one  particular  piece  of  legislation — I  was  at  the  time  a  member  of 
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the  House  Judiciary  Committee — I  wanted  a  witness  to  appear  from 
the  Census  Bureau  but  was  unsuccessful  in  getting  committee  sup- 
port. For  that  reason,  I  have  some  reservations  whether  the  committee 
is  a  total  answer  or  not;  but,  perhaps,  that  is  a  problem  of  internal 
reform. 

Professor  Winter.  You  might  also  not  be  on  the  committee. 

Senator  Roth.  That  is  another  problem;  that  is  correct. 

Senator  Ervin.  Mr.  Edmisten? 

Mr.  Edmisten.  Senator,  when  you  were  attempting  to  gain  this 
information,  were  not  a  good  many  of  these  bureaucrats  in  fact, 
rather  low-ranking  officials,  who  refused  you,  an  elected  representa- 
tive of  the  people,  the  information  you  requested  ? 

Senator  Roth.  That  is  correct.  I  think  you  hit  the  nail  on  the  head, 
that  much  of  the  problem  is  at  the  lower  ranks.  They  do  not  want  to 
give  the  information  in  many  cases,  as  I  said,  for  reasons  of  protect- 
ing their  little  empire,  or  because,  as  the  chairman  has  pointed  out, 
they  do  not  want  to  ruffle  feathers. 

But  that  was  only  partly  true.  I  will  say,  in  the  case  of  HEW, 
that  was  a  decision  made  at  a  pretty  high  level,  because  we  sent 
out  the  438  and  we  got  21  replies,  and  the  order  went  out  from  the 
Congressional  Liaison  Office  not  to  send  the  questionnaires  to  me 
directly.  So  the  problem  is  a  mixture. 

I  will  say  this  on  behalf  of  some  in  the  executive  branch — there 
were  a  number  of  people  at  the  lower  levels  very  strongly  in  support 
of  what  I  was  trying  to  do,  that  felt  that  the  public  and  the 
Congress  were  entitled  to  the  information.  We  had  any  number, 
for  example,  within  HEW  that  were  very  disappointed  that  this 
information  was  not  made  available.  So,  it  is  a  mixed  bag. 

Mr.  Edmisten.  The  basic  issue  is  that  the  American  people,  as 
taxpayers,  have  just  as  much  right  to  know  what  is  going  on  domes- 
tically as  they  do  in  foreign  affairs.  I  do  not  think  you  should 
weigh  them  any  differently. 

Senator  Roth.  Absolutely.  There  is  no  excuse,  basically,  not  to 
have  free  access  to  domestic  information. 

Senator  Ervin.  I  was  reading  the  questionnaire  you  submitted  in 
your  request  to  the  departments  and  agencies  for  this  information. 
It  seems  to  me  to  be  such  a  frank,  open,  and  honest  questionnaire 
that  I  do  not  see  how  anybody  could  have  entertained  any  suspicion 
about  it. 

You  asked  first  for  the  name  of  the  program.  Then,  you  asked 
what  statute  authorized  it;  what  was  the  name  and  office  of  the 
administrator;  what  the  nature  of  the  program  was;  who  was 
eligible;  what  agency  of  government,  local  government,  was  eligible 
for  benefits,  what  type  of  assistance  could  be  made  available;  and 
how  the  funds  could  be  spent.  Then,  you  asked  for  very  limited 
information  about  past  appropriations  for  the  2  preceding  years — 
that  is,  for  the  current  year  and  the  2  preceding  years — and  about 
the  obligations  which  had  been  incurred  in  the  current  year  and 
preceding  2  fiscal  years.  The  remaining  questions  asked  the  average 
range  of  loan  size  and  the  conditions  the  applicant  must  meet  to 
receive  assistance;  what  post-grant  evaluation  was  made  of  the  work 
and  who  was  the  responsible  Washington  official  to  contact  so 
that  a  potential  beneficiary  would  know  who  to  contact  in  order  to 
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apply  for  benefits;  what  application  deadlines  there  were,  what 
ordinarily  was  the  approval  or  disapproval  time  on  the  applications, 
and  whether  there  were  any  related  programs. 

It  seems  to  me  that  this  information  really  should  be  made  avail- 
able every  year  to  each  Member  of  Congress  so  that  he  can  obtain  the 
maximum  benefits  from  these  programs  for  those  whom  he  serves. 

Yours  was  a  frank  questionnaire — why  anybody  would  be  skeptical 
about  its  purpose  is  beyond  my  comprehension. 

Senator  Roth.  I  can  give  you  some  interesting  background.  The 
questionnaire  was  based  partly  on  my  trip  that  I  referred  to  earlier, 
but  it  was  primarily  based  upon  a  study  made  by  a  midwestern 
research  institute  for  HUD.  and  the  purpose  of  this  study  was  to 
ascertain  what  information  does  the  potential  applicant  back  home 
need  to  intelligently  decide  whether  or  not  he  is  eligible  for  assistance 
and  to  help  him  in  preparing  his  application.  I  do  not  recall  exactly, 
but  this  study  cost  the  Government  $15,000  or  $25,000  and  was 
apparently  filed  with  no  action  taken. 

Now,  I  should  point  out  that  OMB  is  now  publishing  a  yearly 
catalog,  very  much  along  the  lines  of  what  I  did  earlier.  It  is  a  very 
sizable  step*  forward,  although  it  is  not  being  kept  up  to  date  as 
it  should  be. 

One  of  the  problems,  if  you  go  back  to  the  problem  of  the  con- 
stituent, is  that  the  constituent  needs  up-to-date  information  today 
as  to  whether  there  are  any  funds  available,  or  if  the  program  is 
still  in  existence. 

One  of  the  requirements  of  my  legislation  would  be  to  compel  the 
Government,  to  maintain  up-to-date  information. 

The  second  problem  is  that  for  some  reason  our  Federal  book- 
keeping and  financial  records  are  inadequate.  It  is  impossible,  ap- 
parently, to  provide  financial  information  as  to  how  many  funds  are 
available  in  a  particular  program.  This  is  most  unfortunate.  I  can 
give  you  two  examples  that  occurred  at  home. 

AVe  have  two  small  towns,  very  small  towns,  apply  for  assistance, 
and  they  got  an  outside  consultant,  prepared  the  forms,  came  down 
to  Washington  and  found  out  the  programs  were  receiving  no  funds 
and  that  consequently  the  programs  were  being  phased  out.  I  think 
this  is  inexcusable.  I  think  this  sort  of  thing  makes  people  back 
home  lose  faith  in  governmental  process. 

Senator  Ervin.  Especially  on  the  local  level,  I  think.  In  North 
Carolina,  and  I  assume  in  other  States,  most  of  your  information  is 
accumulated  in  public  records  where  a  man  can  go  in  and  demand 
access  to  it,  as  a  matter  of  right,  and  obtain  it. 

So,  the  situation  on  the  national  level  is  quite  different  from  what 
it  is  on  the  local  level. in  that  respect. 

Senator  Roth.  Absolutely. 

Senator  Ervix.  Thank  you  very  much. 

I  wish  you  the  best  of  luck  with  the  bill. 

And  about  the  commission,  I  cannot  see  why  anybody  would 
oppose  a  study  whose  purpose  is  to  find  out  whether  there  is  some 
way  to  bring  some  order  out  of  this  chaos  in  the  classification  of 
public  documents.  That  problem  needs  clarification. 
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Some  years  ago,  I  was  told  by  a  constituent  to  ask  for  a  report 
on  American  imports  from  Japan.  He  said  it  had  a  very  strong- 
bearing  on  the  question  of  textile  imports.  So,  I  asked  the  State 
Department.  At  the  same  time,  I  asked  the  Department  of  Commerce 
for  a  copy  of  this  report. 

The  State  Department  sent  me  a  copy  just  plastered  all  over 
with  this  "Confidential — Not  to  be  Divulged"  stamp,  and  said  in  an 
accompanying  notice  that  it  was  given  to  me  upon  the  condition  I 
would  not  make  any 'of  it  public.  The  Department  of  Commerce's 
copy  was  not  so  marked — it  was  not  classified  in  any  respect.  What 
it  showed  was  that  the  Japanese  were  violating  the  voluntary  quotas 
that  they  agreed  to  by  making  shirts,  for  example,  and  putting 
everything  on  except  the  last  button,  and  then  sending  them  without 
the  last  button  to  Hong  Kong  so  they  could  sew  the  last  button  on 
there  and  have  them  shipped  out  of  Hong  Kong  as  Hong  Kong 
products  instead  of  Japanese. 

Of  course,  the  State  Department  did  not  want  me  to  discover 
that  the  voluntary  quota  system  was  not  working  and  make  that 
information  public.  So,  they  classified  it  to  keep  that  from  being- 
discovered. 

Senator  Koth.  Well,  I  think,  Mr.  Chairman,  that  one  of  the  most 
serious  problems  with  classified  material  is  that  it  is  classified  for 
personal  reasons  rather  than  for  national  security. 

Senator  Ervix.  Yes,  sir.  I  might  say  that  much  of  it  is  classified 
for  political  security,  the  political  security  of  those  who  are  respon- 
sible for  the  program,  rather  than  for  national  security. 

Senator  Roth.  That  is  correct.  And  I  think,  as  you  recall,  the 
bill  that  both  of  us  have  sponsored,  would  have  the  commission 
consider  the  possibility  of  having  an  independent  agencj7  review.  If 
you  read  the  classified  regulations  that  are  on  the  books  now — and 
I  have  not  studied  this  carefully — they  do  not  read  too  badly,  but 
the  problem  is  that  it  is  the  implementation  of  them.  I  think,  as 
long  as  you  leave,  particularly  to  people  at  these  lower  levels,  the 
authority  to  classify,  we  are  never  going  to  correct  this  problem.  I 
hope  that  we  can  take  action. 

I  am  concerned.  There  was  great  interest  a  month  ago,  2  weeks 
ago,  but  because  it  is  dying  down,  no  action  will  be  taken  in  this 
area. 

So,  if  I  can  be  of  any  help  in  promoting  this  legislation,  please 
call  upon  me. 

Senator  Ervin.  Thank  you  very  much  for  your  very  fine  contribu- 
tion in  this  field. 

Senator  Roth.  Thank  you. 

Senator  Ervix\  Counsel,  call  the  next  witness. 

Mr.  Edmistex'.  Mr.  Chairman,  the  next  witness  is  Alan  C.  Swan, 
professorial  lecturer  in  law,  graduate  school  of  business,  University 
of  Chicago. 

Senator  Ervix-.  Professor  Swan,  I  wish  to  welcome  you  to  the 
subcommittee  and  express  deep  appreciation  from  the  members  of 
our  subcommittee  for  your  willingness  to  come  and  give  us  your 
views  on  what  I  think  is  a  very  serious  question. 
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STATEMENT  OF  PROFESSOR  ALAN  C.  SWAN,  PROFESSORIAL 
LECTURER  IN  LAW,  GRADUATE  SCHOOL  OF  BUSINESS,  UNI- 
VERSITY  OF  CHICAGO 

Mr.  Swan.  Thank  you  very  much,  Mr.  Chairman.  I  am  very 
flattered  by  the  invitation  and  welcome  the  opportunity  to  appear- 
before  the  subcommittee. 

Senator  Ervix.  I  am  sorry  we  could  not  reach  you  earlier.  How- 
ever we  had  underestimated  the  interest  in  this  hearing  and  had 
scheduled  more  witnesses  than  we  could  hear  during-  the  morning 
session. 

Mr.  Swan.  That  is  perfectly  all  right.  Senator. 

I  have  prepared  a  statement,  and  I  would  like,  with  the  Chair- 
man's permission,  to  go  through  it  for  the  benefit  of  the  committee. 

I  am  flattered  by  the  committee's  invitation  to  express  my  views 
on  S.  1125.  I  heartily  endorse  the  changes  it  proposes.  Its  enactments 
would,  I  believe,  give  promise  to  a  new  vigilance  by  Congress  in  the 
defense  of  its  constitutional  prerogatives  and  might  even  induce 
greater  concern  in  the  Executive  for  the  consequences  of  its  own 
assentations  of  power.  For  either  of  these,  I,  as  a  citizen,  would  be 
grateful.  And  perhaps  I  can  best  make  my  modest  contribution  to 
these  ends  by  what  must  necessarily  be  a  too  cursory  review  of  the 
central  precepts  governing  the  exercise  of  the  privilege. 

The  history  of  the  President's  right  to  withhold  information 
from  Congress  is  a  remarkable  chapter  in  our  constitutional  story. 
Scarcely  touched  by  judicial  authority,  the  record  abounds  with 
self-serving  efforts  to  endow  each  favorable  outcome  with  the 
authority  of  precedent.  Too  little  care  is  devoted  to  squaring  with 
the  facts  of  historical  citation.  And  the  very  frequency  with  which 
the  separation  of  powers  doctrine  has  been  invoked  induces  a 
feeling  that  something  of  our  understanding  of  that  doctrine  and  of 
its  true  and  vital  import  for  our  form  of  government  has  been  lost. 

Under  this  state  of  the  record,  renewed  attention  to  first  principles 
is  badly  needed.  I  would,  therefore,  like  to  start  with  a  brief  dis- 
cussion of  the  separation  of  powers  doctrine.  Then,  I  would  turn  to 
testing  four  major  types  of  cases  against  these  principles  and  against 
the  precedents,  but  not  before  noting  some  recent  claims  for  the 
privilege  which  suggest  that  renewed  vigor  is  Congress'  assertion  of 
its  rights  would  come  none  too  soon. 

It  would  seem  elementary,  yet  too  often  forgotten,  that  the  separa- 
tion of  powers  doctrine  was  not  devised  for  the  convenience  of  the 
several  branches  of  the  Government,  but  as  a  means  of  securing  to 
those  branches  power  to  check  and  balance  each  other  that  the 
people  would  be  free  from  arbitrary  power.  And  I  think  the  quo- 
tation from  Mr.  Justice  Brandeis  in  the  Myers  case  puts  it  as  well 
as  it  can  be  put : 

The  doctrine  of  the  separation  of  powers  was  adopted  by  the  Convention  of 
1787,  not  to  promote  efficiency  but  to  preclude  the  exercise  of  arbitrary  power. 
The  purpose  was,  not  to  avoid  friction,  but,  by  means  of  the  inevitable  fraction 
incident  to  the  distribution  of  the  governmental  powers  among  three  depart- 
ments, to  save  the  people  from  autocracy. 

This  fundamental  observation  ought  to  be  received  without 
question;  but  apparently  not  so.  I  think  it  fair  to  say  that  by  the 
end  of  the  Eisenhower  administration  we  had  arrived  at  a  point 
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where  the  Executive  claimed  a  plenary  authority  under  the  separa- 
tion of  powers  doctrine  to  withhold  from  Congress  anything  it 
saw  fit  to  withhold.  Senator  Fulbright  this  morning  read  extensively 
from  the  famous  1957  memorandum  that  Attorney  General  Rogers 
submitted  to  the  Committee  on  Constitutional  Rights.  I  have  included 
a  brief  quotation  in  my  statement  to  the  same  effect,  and  it  is  as 
broad  an  asserion  of  executive  privilege  as  I  think  I  have  ever  seen. 

The  Attorney  General  said  that  while  heads  of  departments  "have 
frequently  obeyed  congressional  demands,  *  *  *  and  have  furnished 
papers  and  information  to  congressional  committees,  they  have  done 
so  only  in  a  spirit  of  comity  and  good  will,  and  not  because  there 
has  been  an  effective  legal  means  to  compel  them  to  do  so."  Such  a 
claim,  and  others  like  it.  shows  I  suggest,  a  total  disregard  of  the 
need  for  checks  and  balances.  The  power  of  determining  secrecy 
has  slipped  imperceptibly  into  the  hands  of  a  single  branch  of  the 
Government. 

Nor  do  I  believe  that  the  situation  has  changed  in  the  years  since. 
While  President  Kennedy.  President  Johnson,  and  now  President 
Nixon,  in  admirable  expressions  of  self-restraint,  have  drastically 
revised  the  earlier  directives,  nothing  they  have  said  or  done  retreats 
one  whit  from  the  broad  assertion  of  executive  power  laid  down 
by  Mr.  Rogers.  In  the  background — apparently  untouched  by  any 
Presidential  disclaimer — lie  the  precedents  of  the  earlier  period, 
ready  to  be  resurrected  whenever  present  or  future  administrations 
consider  the  provocation  sufficient  to  do  so. 

A  search  for  principles  to  guide  in  restoring  the  balance  might 
usefully  begin  by  setting  aside  cases  where  one  House  of  Congress 
requests  information  on  a  subject  given  exclusively  by  the  Constitu- 
tion to  the  President  or  to  the  President  jointly  with  the  other  House. 
If  a  particular  subject  is  clearly  not  within  the  congressional  pur- 
view, it  takes  no  citation  of  authority  to  acknowledge  the  Executive's 
right  to  resist  a  congressional  inquiry.  Indeed,  we  could  drop  the 
matter  at  this  point  were  it  not  for  the  propensity  of  Executive 
spokesmen  to  treat  such  resistance  as  precedent  for  a  privilege 
over  matters  clearly  within  Congress'  jurisdiction,  a  wholly  dis- 
tinguishable  case. 

Two  examples  will  suffice :  And  I  would  just  like  to  bring  the 
committee's  attention  to  the  one  rather  famous  case,  which  is  a 
favorite  of  the  executive  branch,  the  celebrated  Jay  Treaty  Affair 
of  1796,  where  President  Washington,  in  rejecting  the  House's 
request  for  all  documents  relating  to  the  treaty  emphasized  the 
need  for  secrecy  in  foreign  relations  only  to  explain  why  the  Con- 
stitutional Convention  had  put  the  treaty  power  in  the  President 
and  the  Senate,  the  latter  being  the  smaller  legislative  body.  He  noted 
that  all  the  requested  papers  had  been  submitted  to  the  Senate, 
reviewed  the  history  of  the  debates  over  the  House's  role  in  treaty- 
making,  and  concluded : 

As.  therefore,  it  is  perfectly  clear  to  my  understanding  that  the  assent  of 
the  House  of  Representatives  is  not  necessary  to  the  validity  of  a  treaty ;  as  the 
treaty  with  Great  Britain  exhibits  in  itself  all  the  objects  requiring  legislative 
provision,  and  on  these  the  papers  called  for  can  throw  no  light,  and  as  it  is 
essential  to  the  due  administration  of  the  Government  that  the  boundaries 
fixed  by  the  Constitution  between  the  different  departments  should  be  pre- 
served, a  just  regard  to  the  Constitution  and  to  the  duty  of  my  office  .  .  .  forbids 
a  compliance  with  your  request. 
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In  short,  the  Senate  had  a  right  to  all  the  documents,  the  House 
to  none,  because  it  lacked  the  constitutional  authority  to  act  upon 
the  subject  to  which  those  documents  related.  And  I  submit  that  is 
precisely  all  that  particular  instance  stands  for. 

I  might  also  mention  the  famous  incident  often  cited  to  support 
a  plenary  privilege  which  occurred  in  1886  when  President  Cleve- 
land refused  a  request  for  all  documents  concerning  the  suspension 
of  one  George  Durkin  as  a  U.S.  district  attorney.  The  Presi- 
dent denied  that  the  documents  were  pertinent  to  Senate  action  on 
Durkin's  successor  and  contended  that  the  Senate  had  no  authority 
to  inquire  into  his  exercise  of  the  removal  power.  The  Senate  was 
not  prepared  to  acquiesce  on  either  count,  and  a  resolution  of 
censure  against  the  Attorney  General  was  approved. 

The  center  of  our  concern  is  with  the  privilege  to  withhold 
information  that  is  clearly  pertinent  and  possibly  necessary  to 
discharge  by  Congress  of  its  constitutional  responsibilities.  Here 
three  types  of  information  appear  to  account  for  the  bulk  of  the 
cases:  Defense  and  foreign  policy  secrets;  documents,  such  as  FBI 
investigative  reports,  containing  confidential  information  usually 
gathered  in  the  course  of  law  enforcement  activities;  and  internal 
working  papers  of  the  Executive.  This  last  is  the  most  difficult,  and 
perhaps  the  most  mischievious,  yet  subtle,  of  the  cases,  and  I  should 
like  to  defer  it  to  the  end. 

In  refusing  to  supply  defense  and  foreign  policy  secrets  or  con- 
fidential investigate  reports  to  Congress,  the  Executive  has  invariably 
— and  I  know  of  no  exception  to  the  rule — equated  disclosure  to 
Congress  with  public  disclosure.  The  often-cited  opinion  of  Mr. 
Justice  Jackson  when,  as  Attorney  General,  he  explained  his  denial 
of  certain  FBI  reports  to  the  House  Naval  Affairs  Committee,  is  a 
perfect  case  in  point.  The  Attorney  General  argued  that  disclosure 
to  the  committee  would:  (1)  prejudice  law  enforcement  by  giving 
advance  notice  of  the  Government's  case  to  defendants  and  their 
lawyers;  (2)  prejudice  national  defense  by  warning  away  those 
suspected  of  subversive  activity;  (3)  prejudice  the  usefulness  of  the 
FBI  by  breaking  its  pledges  to  informers  and  (4)  perpetrate  an 
injustice  upon  innocent  individuals.  Everyone  of  these  reasons,  of 
course,  is  a  good  reason  only  if  it  is  assumed  a  disclosure  to  the 
Congress  is  a  disclosure  to  the  public. 

A  similar  line  of  reasoning  was  followed  only  a  few  weeks  ago. 
by  the  Assistant  Attorney  General  in  testimony  before  a  House  sub- 
committee, when  he  gave  as  one  example  of  the  need  for  the  privilege 
to  withhold  information  from  Congress  the  fact  that  the  negotiation 
of  a  treaty  is  often  a  delicate  matter,  which  does  not  "admit  of  being 
carried  on  in  public." 

These  are  remarkable  arguments  in  light  of  the  literally  hundreds 
of  state  secrets  and  other  pieces  of  confidential  information  entrusted 
by  the  Executive  to  the  Congress,  its  members,  and  its  committees 
virtually  every  day.  One  must,  I  think,  read  between  the  lines,  and 
construe  the  claim  of  privilege  as  a  right  to  withhold  any  informa- 
tion which  the  Executive  thinks  should  be  kept  confidential  when- 
ever it  perceives  that  Congress  might  disagree  with  that  judgment. 
In  short,  if  we  follow  the  line  of  reasoning  the  Executive  tends  to 
advance  in  these  cases,  the  question  under  the  privilege  is  not  what 
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Congress  should  know  but  whether  the  executive  branch  is  to  be 
the  exclusive  authority  for  determining  what  the  public  should 
know. 

Such  a  claim  is  extremely  difficult  to  square  with  the  separation  of 
powers  doctrine. 

Senator  Ervin.  I  might  state  with  reference  to  the  statement  you 
made  just  at  the  bottom  of  page  5,  I  found  an  even  broader  claim 
of  power  than  that  in  connection  with  the  efforts  of  the  Subcommit- 
tee on  Constitutional  Rights  of  the  Senate  Judiciary  Committee  to 
investigate  Army  Surveillance.  As  chairman,  I  asked  for  certain 
information  from  the  Department  of  the  Army,  and  the  Department 
of  the  Army  said  it  would  serve  no  useful  purpose  to  furnish  the 
subcommittee  with  that  information. 

So,  they  assumed  the  authority  to  determine  if  what  the  sub- 
committee is  trying  to  find  out  would  serve  a  useful  purpose. 

Mr.  Swan.  I  am  curious,  if  they  ever  explained  what  the  criteria 
for  that  judgment  was. 

Senator  Ervin.  Xo.  they  did  not  do  that.  They  thought,  maybe,  that 
the  subcommittee  could  not  comprehend  it  if  they  did  explain;  so, 
they  never  made  an  explanation. 

Mr.  Swan.  I  suggest  that  one  of  the  attributes  of  this  problem 
is  that  the  Executive  uses  all  types  of  reasons  in  correspondence 
with  members  of  Congress  and  Senators,  but  in  their  published 
opinions  and  formal  statements  Presidents  and  attorneys  general  have 
almost  invariably  referred  only  to  the  problem  of  public  disclosure 
and  never  fort  brightly  admitted  that  Congress  cannot  have  the 
information. 

Senator  Ervin.  In  that  respect,  I  note  that  we  received  several 
letters  from  them  in  response  to  our  requests  for  information  de- 
clining to  furnish  us  with  the  information  and  stating  that  it  would 
serve  no  useful  purpose  for  the  public  to  know  that  information. 
But  I  was  not  asking  at  that  time  for  the  information  to  be  made 
public — I  was  asking  for  information  which  would  enable  us  to 
chart  our  course  in  our  investigation.  The  information  we  were 
seeking  concerned  the  events  that  occurred  back  in  1967  and  1968 
when  the  Army  was  assigned  the  task  of  placing  under  surveillance 
civilians  who  had  nothing  whatever  to  do  with  the  Army  and  who 
were  doing  nothing  other  than  exercising  their  first  amendment 
rights. 

Mr.  Swan.  It  proves,  I  think,  Senator,  there  is  a  contradiction  in 
their  argument.  By  equating  disclosure  to  the  Congress  with  dis- 
closure to  the  public,  they  are  admitting  that  Congress  is  entitled  to 
the  information.  Because,  obviously,  if  the  Congress  is  not  making 
the  disclosure  public,  then  their  reasons  fall.  If  so,  then  I  can  think 
of  no  more  important  application  of  the  check-and-balance  principle 
than  that  the  right  of  Congress  to  inform  carries  with  it  the  right 
to  determine  how  much  of  that  information  is  to  be  made  public. 

The  power  of  one  branch  to  check  the  other  in  determining  the 
need  for  secrecy  is  of  the  essence  of  liberty.  I  call  the  committee's 
attention  to  the  Reynolds  case,  which  I  believe  Senator  Fulbright 
referred  to  this  morning,  in  which  the  Supreme  Court  refused  to 
abdicate  judicial  control  over  the  evidence  in  a  case — in  that  instance 
highly  classified  military  information — to  what  it  called  the  "caprice 
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of  executive  officers/'  If  the  judiciary  cannot  be  asked  to  abdicate  to 
the  Executive  in  choosing  between  the  public's  need  for  information 
and  the  need  for  secrecy,  separation  of  powers  might  properly 
dictate  a  comparable  stand  by  Congress. 

I  think  also  reference  might  be  made  at  this  point  to  the  Constitution 
itself,  Article  I,  Section  5,  of  which  provides  in  pertinent  part : 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  parts  as  may  in  their  judgment  require 
secrecy. 

The  framers  of  the  Constitution  certainly  evinced  no  lack  of  con- 
fidence in  the  ability  of  the  legislature  to  judge  when  secrecy  was 
required  in  the  public  interest.  And  the  notion  that  only  the 
Executive  is  the  proper  judge  of  what  can  or  cannot  go  to  the  public 
is  not  to  be  found  in  either  the  separation  of  powers  principle  or 
in  any  provision  of  the  Constitution. 

At  this  point,  clarification  is  in  order.  The  Executive  cannot  be 
blind  to  the  fact  that  at  times  individual  Members  of  Congress  and 
even  congressional  committees,  whether  out  of  policy  disagreement 
or  a  desire  for  personal  or  partisan  advantage,  are  prepared  to  make 
confidential  information  public  or  use  it  to  injure  innocent  people. 
The  Executive  cannot  be  expected,  nor  should  it,  to  respond  in  these 
cases.  Nothing  in  the  separation  of  power  doctrine  equates  the 
individual  legislators  judgment  or  even  the  judgment  of  a  committee 
with  that  of  the  Senate  or  the  House.  Here  I  suggest  Congress 
has  a  responsibility  by  establishing  appropriate  procedures  to  under- 
cut some  of  the  legitimate  fears  which  surely  have  contributed  much 
to  the  erosion  of  the  congressional  prerogative. 

Thus  far,  I  have  addressed  myself  mainly  to  the  principle  of  the 
matter.  Now,  let  me  turn  to  the  more  hazardous  task  of  reviewing 
the  precedent.  I  am  fully  cognizant  of  a  long  line  of  attorney  general 
opinions  upholding  the  executive  privilege  with  respect  to  investiga- 
tive materials.  Likewise,  there  are  statements  of  fairly  recent  vintage 
by  distinguished  senators  and  members  of  Congress  concurring  in 
these  opinions  and  confirming  a  plenary  privilege  with  respect  to 
state  secrets.  I  am  sure  that  the  executive  branch's  witnesses  will  not 
fail  to  bring  these  statements  to  the  committee's  attention. 

Nevertheless,  I  believe  an  examination  of  the  history  justifies  a 
reassessment  of  these  positions.  The  precedents  from  the  period  when 
members  of  the  Constitutional  Convention  were  still  active  in  Gov- 
ernment, and  upon  which  the  attorneys  general  have  relied  are 
entirely  equivocal.  There  is  ample  precedent  to  sustain  our  argument 
with  regard  to  state  secrets.  And  finally  the  importance  of  the  matter 
to  the  health  of  our  democracy,  warrants,  I  suggest,  a  reassertion 
by  Congress  of  its  historic  rights. 

The  chairman,  this  morning,  called  attention  to  the  famous  notes 
of  Jefferson  of  the  meeting  at  which  Washington's  Cabinet  discussed 
the  St.  Clair  expedition  documents.  According  to  the  notes,  the 
Cabinet  acknowledged  that  the  House  could  mount  the  investigation 
and  call  for  papers  generally,  but  also  that  the  Executive  : 

.  .  .  ought  to  communicate  such  papers  as  the  public  good  would  permit,  and 
ought  to  refuse  those  the  disclosure  of  which  would  injure  the  public. 

Several  things  are  notable  about  this  statement.  There  is  no 
evidence   that   these   views    were    communicated    to    the    Congress; 
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Jefferson's  own  annotations  to  British  parliamentary  precedents 
fail  in  important  respect  to  support  the  assertions  stated;  all  docu- 
ments were  turned  over  to  the  committees  and  the  Secretaries  of 
War  and  Treasury  both  appeared  to  offer  "explanations/'  In  short, 
this  was  no  withholding. 

Xext,  in  1807,  during  Jefferson's  presidency,  the  House  requested 
the  President  for  all  information  on  the  Burr  conspiracy  "except 
such  as  he  may  deem  the  public  welfare  to  require  not  to  be  dis- 
closed.'* The  President  complied  with  the  request  subject  to  "the 
reserve  therein  expressed."  By  way  of  explaining  his  use  of  that 
reserve.  Jefferson  noted  the  conjectural  nature  of  much  of  the  evi- 
dence and  stated  that  "*  *  *  neither  safety  nor  justice  will  permit 
the  exposing  of  names,  except  that  of  *  *  *  (Burr)  *  *  *  whose 
guilt  is  placed  beyond  question."  The  President's  explanation  for 
using  an  authority  expressly  conferred  upon  him  by  Congress  can 
hardly  be  interpreted  as  a  claim  of  a  constitutional  right  to  withhold 
information.  Moreover,  the  congressional  grant  of  discretion  was, 
as  we  shall  see,  a  matter  of  courtesy  and  not  a  recognition  of  right. 
Yet,  at  least  three  Attorneys  General  have  cited  the  case  as  the  first 
definitive  authority  for  a  constitutional  privilege  to  withhold  in- 
vestigative reports  from  Congress. 

In  contrast  to  Jefferson,  Andrew  Jackson  in  1835  withheld  from 
the  Senate  copies  of  charges  of  fraud  made  against  one  Gideon  Fitz, 
because  the  information  was  to  be  used  in  executive  session.  This 
would,  according  to  the  President,  have  deprived  Fitz  of  his  right  to 
a  "public  investigation  in  the  presence  of  his  accusers  and  of  the 
witnesses  against  him." 

On  these  authorities  we  must  wonder  what  is  the  true  basis  for 
an  executive  withholding  of  investigate  reports.  Apparently,  protec- 
tion of  the  innocent  requires  not  only  that  information  be  kept 
confidential  but  confidential  within  the  executive  branch.  It  alone, 
we  are  led  to  believe,  is  capable  of  exercising  a  proper  regard  for  a 
citizen's  rights ;  an  assumption  that  finds  no  warrant  in  the  separation 
of  powers  doctrine. 

Finally,  in  1842,  President  Tyler  refused  the  House  an  investiga- 
tive report  concerning  frauds  perpetrated  on  the  Cherokee  Indians, 
because  to  do  so  would,  according  to  the  President,  visit  "irremediable 
injury  upon  innocent  parties  by  throwing  them  into  libels  most  foul 
and  atrocious."  Earlier,  the  Secretary  of  War  had  declined  the 
House's  request  and  the  House  had  passed  a  resolution  asserting  its 
right  to  demand  any  information  from  the  Executive  "relating  to 
subjects  *  *  *  within  the  sphere  of  its  legitimate  powers."  Tyler 
also  claimed  that  the  courts  had  recognized  his  discretion,  and 
what  could  be  withheld  from  the  courts,  he  argued,  could  certainly 
be  withheld  from  Congress. 

This  incident  is  far  from  definitive.  The  House  dissented  from 
the  President's  assertions  each  step  of  the  way.  The  President  eventu- 
ally turned  over  most  of  the  documents,  requesting  that  they  be  kept 
confidential  until  the  appropriate  committee  had  judged  "what  por- 
tions *  *  *  should  not  at  present  be  printed."  His  claim  of  judicial 
sanction,  of  doubtful  validity  then,  has  since  been  completely  under- 
mined by  the  Reynolds  case. 
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These  are,  I  believe,  the  main  precedents  from  the  first  50  years 
of  our  history  upon  which  the  Attorneys  General  have  built  their 
doctrine  of  an  unqualified  privilege  to  withhold  investigative  ma- 
terials. They  are  entirely  equivocal.  At  most  they  show  ambiguous 
action  accompanied  by  brave  words  in  which  the  Congress  never 
acquiesced.  On  this  record,  I  would  urge  a  return  to  the  first  prin- 
ciples, the  more  so  today  than  in  Jackson  and  Tyler's  time.  At  the 
same  time  it  cannot  be  denied  that  the  progress  of  the  Executive  on 
this  matter  has  been  aided,  perhaps  decisively,  by  the  occasional 
abuses  of  the  investigative  power. 

In  contrast  to  the  executive's  claims  of  discretion  to  withhold  in- 
vestigative reports,  information  pertaining  to  foreign  and  military 
affairs  early  became  the  subject  of  a  special  accommodation. 

The  first  telling  event  occurred  in  1798  when  following  receipt  by 
the  President  of  dispatches  from  our  envoys  in  Paris,  a  resolution 
was  introduced  in  the  House  calling  for  the  dispatches  "or  such 
part  thereof  as  considerations  of  public  safety  and  interest,  in  his 
(the  President's)  opinion,  may  permit."  This  clause  was  objected 
to  because  it  proposed  to  transfer  to  the  President  the  House's  right 
to  determine  what  should  be  made  public.  In  the  debates,  the  asserted 
right  of  the  House  was  not  questioned.  It  was  argued  rather  that  in 
a  matter  of  such  sensitivity  the  House  ought  to  extend  to  the  Presi- 
dent the  courtesy  of  a  discretion.  On  the  vote,  the  grant  of  discre- 
tion was  struck  from  the  resolution. 

Then,  in  complying  with  the  resolution,  President  Adams  requested 
that  the  dispatches  be  held  confidential : 

*  *  *  until  the  members  of  the  Congress  are  fully  possessed  of  their  con- 
tents, and  shall  have  had  an  opportunity  to  deliberate  on  the  consequences  of 
their  publication ;  after  which  time  I  submit  them  to  your  wisdom. 

The  House,  after  considering  the  papers  in  secret  session,  author- 
ized their  publication.  These  were  the  famous  X,  Y,  Z  papers,  which 
undoubtedly  increased  popular  hostility  toward  France  and  influ- 
enced Congress  in  its  decision  to  authorize  the  "Naval  War"  with 
France  of  1798-1800. 

Perhaps  out  of  this  experience — one  can  only  conjecture — the 
practice  developed  of  regularly  including  a  grant  of  discretion  in 
requests  to  the  President  for  documents  concerning  the  Nation's 
foreign  relations.  This  explains  the  exception  granted  Jefferson  in 
the  request  for  the  Burr  Conspiracy  documents,  it  being  widely  held 
that  those  documents  would  reveal  the  complicity  of  at  least  three 
foreign  governments.  What  is  most  important  for  our  purposes,  is 
that  as  late  as  1850  and  probably  as  late  as  1901,  this  grant  of 
discretion  was  well  understood  to  be  a  congressional  dispensation 
and  not  a  constitutionally-based  presidential  right. 

President  Monroe  used  the  discretion  in  1821 — explicitly  recog- 
nizing the  House  as  its  source — and  again  in  1825.  Jackson  and  Polk 
also  used  it  where  the  information  concerned  negotiations  in  progress. 
In  1846  Polk  fully  acknowledged  the  right  of  Congress  to  publish 
the  documents  if  they  were  made  available.  He  therefore  used  the 
discretion  granted  him  but  invited  Members  of  the  Senate  personally 
to  peruse  the  documents  at  the  State  Department. 

Along  with  this  custom,  it  also  became  the  habit,  at  least  in  the 
Senate,    of    reviewing    the    documents    in    executive    session.    This 
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meant  that  disclosure  to  the  Senate  and  disclosure  to  the  public 
were  kept  quite  separate.  Indeed,  by  190-1  the  view  was  expressed 
that  the  Senate's  right  to  confidential  information  was  contingent 
upon  a  willingness  to  consider  it  in  executive  session.  Although 
some  Senators  were  also  of  the  opinion  that  if  considered  in  executive 
session,  the  Senate  should  dispense  with  the  customary  courtesy. 
What  is  clear  is  that  nothing  in  the  practice  of  holding  executive 
sessions  implied  abdication  of  the  Senate's  right  to  make  the  docu- 
ments public.  It  merely  assured  the  President  that  the  Senate  had 
assumed  the  responsibility  for  maintaining  confidentiality  until 
public  release  had  been  approved  by  the  affirmative  action  of  the 
whole  Senate.  Such  a  posture,  as  we  have  argued,  is  based  upon 
sound  constitutional  principle. 

Finally,  as  late  of  1904,  a  motion  in  the  Senate  to  insert  the 
customary  grant  of  discretion  in  a  call  for  the  Hay-Harran  Treaty 
correspondence,  was  objected  to  because  it  might  be  taken  as  a 
senatorial  recognition  of  a  constitutionally-based  executive  privilege. 
While  the  argument  was  made  that  with  or  without  the  clause 
the  President  could  withhold  the  documents,  this  was  hotly  contested. 
It  seemed  to  be  the  more  general  view  that  the  President  should 
be  given  the  customary  courtesy  and  the  motion  was  agreed  to. 

On  this  record,  we  may  conclude  that  throughout  our  history  up 
to  the  first  decade  of  this  century,  President  and  Congress  alike 
recognized  that  the  latter,  particularly  the  Senate,  had  right  to  all 
information,  without  qualification,  necessary  to  the  discharge  of  its 
responsibilities  concerning  the  Nation's  foreign  relations  and  that 
the  Congress  was  free  to  make  its  own  independent  determination 
of  what  confidential  information  might  be  made  public.  At  the  same 
time,  in  recognition  of  the  sensitivity  of  these  matters  and  of  the 
great  weight  to  be  attached  to  the  President's  judgment,  the  practice 
developed  of  extending  to  the  President  the  courtesy  of  a  discretion 
to  withhold  information.  So  long  had  this  practice  persisted,  that 
toward  the  end  of  the  period  some  partisans  of  the  President,  includ- 
ing some  Senators,  began  attributing  to  it  a  mandatory  character; 
a  courtesy  which  had  matured  into  a  right  upon  which  the  President 
could  insist.  Such  a  view,  however,  was  certainly  contrary  to  the 
presidents  and  the  theoretical  foundations  of  the  practice  and 
appears  never  to  have  commanded  a  majority  in  the  Congress. 

In  the  recent  years  since,  the  record  becomes  much  less  clear. 
Further  systematic  investigation  is  needed.  Yet  it  does  seem  that 
calls  to  the  President  by  resolution  of  the  Senate  or  House  appear 
with  less  frequency.  The  increased  reliance  upon  committees,  al- 
though essential,  has  bred  a  tendency  to  equate  disclosures  to  and 
consultations  with  committee  leaders  as  disclosure  to  the  Congress. 
And  while  this  has  at  times  been  a  very  effective  way  of  imposing 
congressional  views  upon  the  Executive,  it  most  surely  has  made 
it  more  difficult  to  preserve  Congress  in  its  historic  role  of  guardian 
against  excessive  executive  secrecy.  Nor  should  we  lose  sight  of  the 
fact  that  in  the  intervening  period  the  Executive  has  with  increasing 
vigor  asserted  its  claim  to  a  plenary  power  to  direct  the  Nation's 
foreign  affairs.  Under  these  circumstances,  the  Executive  has  been 
able  without  great  difficulty  to  convert  a  historic  courtesy  into  a 
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unqualified  claim  of  right,  and  to  go  largely  unchallenged  by 
Congress.  I  for  one  urge  that  this  continue  no  longer. 

Finally,  a  word  concerning  the  most  difficult  and  perhaps  most 
deceptive  grounds  asserted  for  the  privilege:  the  protection  of  the 
internal  deliberative  processes  of  the  executive  branch.  In  theory  it 
can  be  readilj'  defended.  It  is  not  difficult  to  perceive  that  the  power 
of  Congress  to  scrutinize  the  opinions,  the  recommendations,  the 
thinking  processes,  of  the  executive  could  inhibit  the  giving  of  candid 
and  unpopular  advice  and  the  exercise  of  independent  judgment, 
and  in  so  doing  render  the  Executive  wholly  subservient  to  Congress. 
Not  surprisingly,  therefore,  the  precedents  for  this  privilege  go 
back  at  least  to  1833  when  Andrew  Jackson  irately  refused  the 
Senate's  request  for  a  document  purportedly  read  by  him  to  the 
Cabinet  regarding  the  removal  of  deposits  from  the  Bank  of  the 
United  States. 

Yet,  this  is  potentially  a  most  mischievious  privilege.  Virtually 
every  scrap  written  in  the  executive  branch  can,  if  desired,  be  labeled 
an  internal  working  paper.  Rarely  are  matters  neatly  labeled  "facts," 
"opinions,"  "advice."  It  can  be  used  as  readily  to  shield  opinion 
corrupted  by  graft  and  disloyalty  as  to  protect  candor  and  honest 
judgment.  And  it  can  be  used  as  a  "back  door"  device  for  with- 
holding state  secrets  and  investigative  reports  from  Congress. 

But  it  has  a  more  subtle  effect.  In  the  longer  sweep  of  our  Re- 
publican history,  there  has  been  perhaps  no  more  significant  change 
than  that  from  congressional  to  presidential  government.  Even  the 
scanty  bits  offered  up  in  this  statement  are  witness  to  this  change. 
It  is  not  the  growth  in  size  of  the  executive  establishment,  nor  the 
fact  that  the  Executive  commands  most  of  the  engines  that  get 
things  done.  It  is  rather  that  now,  gathered  in  the  hands  of  the 
Executive  is  the  central  power  of  decision  on  virtually  all  issues 
about  the  shape  of  our  society  that  are  given  to  the  Government  to 
decide.  While  on  many  important  things  Congress  retains  formidable 
powers,  a  shield  has  been  built  around  the  Presidency,  jealously 
guarding  its  power,  particularly  against  any  inroad  from  the  repre- 
sentative branch  of  the  Government.  Perhaps  this  is  the  way  things 
should  be.  At  times  past  it  has  seemed  so,  when  Congress  appeared 
blind  to  people's  needs,  or  to  the  rights  of  individuals  or  paralyzed 
by  a  handful  of  willful  men.  But  on  balance,  I  fear  that  in  presi- 
dential government  we  have  created  an  ever  potential  threat  to 
our  liberties.  At  least  I  know  that  in  balanced  government — one 
punctilious  in  its  adherence  to  the  separation  of  power  principle- — 
there  is  no  such  threat.  So,  the  shield  must  be  dismantled.  It  is  not 
merely  a  shield  of  secrecy.  It  is  that  the  key  decisions — the  high  and 
delicate  matters  of  state — must  essentially  remain  open  until  Congress 
speaks  and  cannot  end  with  the  deliberative  processes  of  the  White 
House.  To  this  end,  I  see  S.  1125  as  one,  albeit  modest,  first  step. 

I  thank  the  committee  for  having  heard  me  out.  I  know  I  have 
taxed  your  patience  but  would  be  happy  to  answer  any  questions 
you  may  have. 

Senator  Erven.  You  made  a  most  interesting  and  helpful  state- 
ment of  precedent.  You  recognize  the  existence  of  the  powers  on 
the  part  of  the  President  to  withhold  information  where  the  in- 
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formation  is  confidential  in  nature  or  where  it  is  likely  to  result  in 
injury  to  innocent  persons  if  made  public. 

Mr.  Swan.  If  made  public.  That  is  quite  a  different  thing. 

Senator  Ervin.  I  want  to  ask  you  about  information  gathered 
during  investigations.  I  recognize  that  much  of  the  information 
collected  concerning  private  individuals  could  cause  extreme  and 
serious  consequences  to  them  if  made  public. 

Mr.  Swax.  Undoubtedly. 

Senator  Ervin.  I  know  I  was  confronted  with  that  problem  re- 
specting the  honest  surveillance  of  individuals.  The  Government 
collected  a  lot  of  information  concerning  individuals  who  had  no 
opportunity  to  refute  the  information,  and  much  of  it  would  be 
very  injurious  if  made  public.  I  certainly  accept  that  as  an  area  in 
which  the  President  has  the  power  to  withhold  information — on  that 
basis. 

Xow,  with  respect  to  any  question  of  confidential  information,  is 
there  any  privilege  in  that  connection  and,  if  so,  how  would  you 
define  "confidential?" 

Mr.  Swan.  Well,  Senator,  first  of  all- 

Senator  Ervin.  In  other  words,  based  upon  your  statement  that 
many  individual  Congressmen,  or  even  some  committees,  on  occasion 
may  call  on  the  President  for  information  in  the  possession  of  the 
executive  branch  which  ought  to  be  kept  confidential  as  far  as  dis- 
closure to  the  public  is  concerned,  or  which  would  be  very  disastrous 
to  individuals. 

Mr.  Swan.  Right. 

Senator  Ervin.  To  what  extent  is  the  privilege  there  ? 

Mr.  Swan.  Senator,  I  do  not  believe  that  the  President  has  a 
constitutional  right  to  withhold  that  from  the  Congress.  If  in  certain 
cases  disclosure  to  the  particular  member  of  Congress  or  the  par- 
ticular committee  of  Congress  is  tantamount  to  public  disclosure,  then 
he  has  a  constitutional  right  to  withhold  the  information. 

Let  me  say  that  I  do  not  believe  that  the  right  of  Congress  to 
know  is  necessarily  the  right  of  every  individual  Congressman  to 
demand  what  he  wants  to  have. 

Senator  Ervin.  You  would  make  a  distinction  between  the  asserted 
right  of  the  President  to  withhold  information  from  Congress  neces- 
sary for  the  performance  of  some  constitutional  duty  or  the  exercise 
of  some  constitutional  power,  and  the  right  of  the  President  to 
withhold  information  from  the  general  public? 

Mr.  Swax.  Indeed,  but  I  would  also  add  to  that,  Senator,  that 
once  the  information  is  in  Congress'  hand,  the  Congress,  not  neces- 
sarily the  individual  Congressman,  but  Congress,  has  a  perfect  right 
then  to  make  its  own  independent  judgment  of  what  should  be 
properly  disclosed  to  the  public. 

Senator  Ervix.  Xow.  as  I  understand  your  description  of  the 
evolution  of  this  process,  it  was  recognized  in  the  field  of  foreign 
affairs  that  the  President  could  insist  that  information  sought  by 
Congress  in  the  exercise  of  some  constitutional  power  in  this  field 
shall  be  received  in  executive  session  initially. 

Mr.  Swan.  Correct,  sir. 

Senator  Ervix.  And  after  having  been  received  in  executive  session. 
then   the   ultimate    power   to   determine    whether   that   information 
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should  be  made  public,  that  is,  published,  belongs  to  the  Congress 
rather  than  the  President? 

Mr.  Swan.  Precisely. 

Senator  Ervin.  And  it  is  your  position,  as  I  understand  it,  that 
the  precedent  to  which  it  conforms  was  where  the  Senate  was  called 
upon  to  ratify  a  treaty.  The  precedent  is  that  the  Senate  has  a  right 
to  receive  initially  in  executive  session  any  information  which  has 
been  obtained — collected  by  the  Executive  in  the  negotiation  of  the 
treaty— which  would  shed  light  on  Avhether  we,  in  the  Senate,  should 
or  should  not  ratify  that  treaty. 

Mr.  Swax.  Precisely,  Senator. 

Senator  Ervin.  We  hear  a  great  deal  lately  about  protecting  the 
national  security.  I  was  very  much  impressed  by  the  argument 
which  Prof.  Alexander  Bickel  made  before  the  Supreme  Court  as 
counsel  for  The  New  York  Times,  in  the  recent  case,  in  which  he 
stated  in  substance — these  are  not  his  words,  but  what  they  meant  to 
me — that  undoubtedly  the  government  has  a  right  to  keep  secret 
that  information  which  affects  the  national  security  and  that  such 
information  should  be  tested  by  the  question  of  whether  or  not  its 
disclosure  would  pose  a  threat  to  national  security.  Otherwise,  there 
should  be  a  disclosure.  What  is  your  opinion  on  that? 

Mr.  Swax'.  Senator,  the  question  of  what  we  use  as  a  basis  for 
classification  of  information  is  a  difficult  matter.  Let  me  say  that 
much  of  it  is  based  upon  assumptions  about  how  other  people  will 
react  upon  receiving  such  information,  and  I  cannot  help  but  feel 
that  often  enough  when  delicate  negotiations  are  in  process,  the 
executive  branch  does,  and  rightfully  so,  want  to  keep  things  secret 
at  least  until  the  negotiating  process  or  the  arrangements — what- 
ever are  under  way — are  brought  to  fruition.  Public  disclosure  can 
be  terribly  disruptive  to  that  purpose;  but  that  disclosure  will  pose 
an  immediate  threat  to  the  national  security  is  not  necessarily  going 
to  follow. 

In  other  words,  the  extent  of  secrecy  required  for  the  proper  and 
effective  conduct  of  diplomacy  cannot  be  tested  solely  by  the  im- 
mediate effect  of  disclosure  on  national  security. 

The  difficulty  comes  in  distinguishing  between  what  is  essential  to 
be  kept  private  for  purposes  of  effectuating  a  result  for  the  United 
States  and  what  is  to  be  kept  private  simply  to  avoid  embarrassment 
to  the  executive  branch  or  to  perpetuate  a  particular  policy  of  the 
executive  branch  or  guard  it  from  criticism.  This  problem  is, 
really,  in  a  sense,  insoluble,  except  in  one  important  respect.  I  think 
this  is  where  the  role  of  the  Congress  comes  in.  The  Congress  is  the 
proper  body  to  have  this  information.  Where  you  have  a  concurrence 
of  the  Congress  with  the  executive  that  the  national  interest  would 
be  served  by  the  preservation  of  secrecy,  that  is  the  best  guarantee 
I  know  of  that  you  really  should  be  keeping  a  secret.  But  I  do  not 
know  of  any  litmus  test  that  will  tell  you  exactly  when  you  should 
keep  a  particular  piece  of  information  secret. 

Senator  Ervin.  Let  me  give  you  an  example  that  I  think  all  of 
us  can  agree  with.  Information  which  would  imperil  the  safety  of 
our  military  forces  could  be  withheld  by  a  President. 

Mr.  Swan.  Certainly. 
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Senator  Ervin.  And  the  disclosure  to  the  enemy  of  contemplated 
military  movements,  or  the  transportation  of  our  troops  across  the 
seas,  and  information  of  that  sort  would  be  certainty  something  the 
Executive  would  have  the  power  to  withhold. 

Mr.  Swan.  Surely. 

Senator  Ervin.  Now,  there  is  a  claim  very  frequently  made — and  I 
think  with  some  validity — that  where  the  government  has  collected 
information  in  the  execution  of  its  power  to  enforce  the  criminal 
laws,  it  has  the  power  to  withhold  that  information  as  long  as  its 
secrecy  is  necessary  to  enable  the  government  to  prepare  the  case 
for  trial  in  the  courts. 

I  think  we  all  agree  with  that. 

Mr.  Swan.  Sure.  This  is  essentially  Attorney  General  Jackson's 
very  clear  position  on  it. 

Senator  Ervin.  As  I  understand  your  position,  information  which 
merely  reflects  the  internal  deliberative  process  of  the  executive 
branch  of  the  Government  is  something  which  the  executive  branch 
is  empowered  to  withhold  in  order  to  insure  a  free  discussion  with 
all  those  involved  in  the  policymaking  process.  However,  }'ou  point 
out  that  this  is  a  very  dangerous  field  because  it  is  likely  to  be 
distorted  and  abused  by  the  Executive. 

Mr.  Swan.  It  is  the  trickiest  one  of  the  lot.  It  is  certainly  the 
one  which,  in  a  clear  analysis  of  what  comes  out  of  the  separation  of 
powers  doctrine,  is  the  easiest  one  to  defend,  particularly  withholding 
from  Congress.  But  it  is  seriously  susceptible  of  abuse. 

Senator  Ervin.  I  recognize  that  the  subcommittee  is  confined  to  its 
proper  field.  I  know,  from  my  own  experience  years  ago,  when  I 
became  a  junior  member  of  the  North  Carolina  Supreme  Court.  In 
our  first  conference,  the  Chief  Justice,  in  explaining  the  court's 
procedure,  said:  "You  will  have  to  vote  first  in  each  case.  We  do 
not  want  a  new  member  of  this  court  to  be  coerced  or  intimidated 
intellectually  by  the  other  members."  He  added,  "You  have  to  vote 
first  and  state  your  reasons  for  voting  as  you  do.  The  airing  of 
opinions  will  be  helpful,  and  there  is  nothing  that  will  kill  a  foolish 
notion  quicker  than  to  put  it  out  where  it  will  be  deliberated." 
But  I  think  you  recognize  in  this  internal  deliberative  process  that 
fool  notions  which  people  might  express  in  an  attempt  to  reach  an 
agreement  on  policy  should  not  be  exposed  to  embarrass  them  through 
a  public  hearing. 

However  this  is  the  field  in  which  our  greatest  abuse  probably 
lies  today.  Many  things  are  called  "confidential  communications" 
within  the  executive  branch  of  the  Government  in  order  to  supress 
information  that  the  public,  at  least  the  Congress,  is  entitled  to  have. 

Mr.  Swtan.  There  is  no  easy  solution  to  this  problem. 

In  a  sense,  the  procedural  devices  of  S.  1125  may  offer  the  best 
way  to  get  at  it,  which  is:  You  question,  you  bring  the  executive 
official  up  to  defend  precisely  the  grounds  upon  which  he  proposes 
to  exercise  the  privilege.  Under  those  circumstances,  you  begin  to 
question  the  withholding,  and  if  the  executive  official  is  in  a  position 
to  show  where  it  is  genuinely  a  matter  of  internal  opinion  and  advice 
and  part  of  the  internal  deliberative  process,  that  will  come  out  and 
the  privilege  can  be  recognized.  If  it  is  a  hiding  operation,  then  the 
procedure  of  having  him  invoke  it  personally,  and  having  the  Presi- 
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dent  concur  in  the  invocation,  will  tend  to  ease  the  problem  as  I 

see  it. 

Senator  Ervix.  I  think  Senator  Fulbright  mentioned  a  very  line 
illustration  about  the  abuse  of  what  you  call  internal  deliberative 
processes.  In  his  testimony  this  morning,  he  described  how  the  Senate 
Foreign  Relations  Committee  was  considering  a  foreign  military 
assistance  plan  and  was  asked  to  authorize  money  to  carry  out  a 
5-year  program  for  South  Korea.  The  Defense  Department  refused 
to*  give  them  the  entire  "5-year  plan"  on  the  grounds  that  it  was 
just— as  the  Defense  Secretary  expressed  it — a  project  for  further 

study. 

Mr.  Swan.  You  meet  these  kinds  of  things. 

Senator  Ervix.  Professor  Kurland? 

Professor  Kurland.  I  just  wondered  whether  in  your  historical  re- 
view, you  could  tell  us  approximately  when  this  notion  of  inherent 
Presidential  authority  was  first  put  forth  as  a  basis  for  denying 
information  to  Congress  ? 

Mr.  Swax.  There  was  some  discussion  in  the  1904  debates  over 
the  call  for  the  Hay-Herran  Treaty  documents. 

Senator  Cullum  of  Illinois  begins  to  make  the  argument. 

It  is  singularly  absent  in  1886  over  the  call  for  the  documents  on 
the  removal  of  the  U.S.  District  Attorney  by  President  Cleveland. 

So  that  somewhere  in  that  period  the  idea  emerges.  Interestingly 
enough,  Senator  Cullum  argues  for  the  right  of  the  President  on 
state  secrets,  but  on  three  or  four  occasions  is  challenged  by  members 
of  the  opposition  party.  He  gets  no  support  from  the  members  of 
his  own  party  in  the  debate,  "and  it  is  fairly  clear  from  the  record 
that  by  the  time  the  vote  was  taken  the  majority  of  the  Senate 
clearly  recognized  that  as  an  extension  of  courtesy  rather  than  an 
inherent  right.  But  you  begin  to  pick  it  up  at  that  point. 

Professor  Kurland.  This  is  an  inherent  power,  inherent  in  a 
1787  document,  that  does  not  show  up  until  the  20th  century. 

Mr.  Swaxt.  That  is  correct. 

Professor  Kurlaxd.  Thank  you. 

Senator  Ervix.  Professor  Winter  ? 

Professor  Winter.  It  is  an  inherent  power  of  the  President  to 
prosecute  people  for  crimes  against  the  United  States,  I  would  think. 
Mr.  Swan. 

Would  it  not  follow  also  that  it  would  be  an  inherent  for  him  not 
to  have  to  disclose  matters  which  have  turned  up  in  investigations 
of  cases  that  are  pending  and  are  open  ? 

Mr.  Swan.  Certainly:  to  protect  the  integrity  of  his  prosecutorial 
function.  But  necessarily  disclosure  to  Congress  is  not  to  compromise 
the  prosecutorial  function. 

Professor  Winter.  Why  not  ? 

Mr.  Swan.  Well,  I  do  not  think  that  there  is  anything  necessary — 
let  us  put  it  this  way 

Professor  Winter.  If  the  matter  becomes  public,  it  will  compro- 
mise his  prosecutorial  function ;  right  ? 

Mr.  Swan.  Yes,  sir ;  if  it  becomes  public. 

Professor  Winter.  So  that  if  the  Senate  decides  to  make  it  public 
or  the  Congress  decides  to  make  it  public,  they  will  have  compromised 
the  inherent  power  of  the  President? 
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Mr.  Swan.  Certainly.  On  the  other  hand,  the  point  is  that  the 
Congress  for  its  own  legitimate  purpose  has  an  equal  right  to  that 
information  as  does  the  President  with  respect  to  the  prosecutorial 
function. 

Professor  Winter.  We  may  be  confusing  a  couple  of  things.  I  am 
not  sure  that  this  is  not  a  case  in  which  Congress  ought  to  conduct  its 
own  investigation.  It  has  the  power  of  subpena;  it  has  all  of  the 
things,  all  of  the  methods,  available  to  it  that  FBI  or  somebody  else 
has.  I  think  we  confuse  things  to  say  that  the  Congress  can  rely,  in 
cases  in  which  somebody  may  be  prosecuted,  on  the  FBI  to  collect 
things  and  then  to  just  turn  it  over  so  that  Congress  can  tap  that 
source  of  information  rather  than  go  out  and  get  it  itself. 

Mr.  Swan.  You  mean  that  you  are  suggesting  that  once  it  is  in  the 
executive  branch,  the  capacity  to  withhold  it  prevails? 

I  do  not  follow  the  argument. 

Professor  Winter.  The  argument  would  be  that  those  under  in- 
vestigation and  those  people  making  statements  may  have — I  suppose 
that  they,  themselves,  may  have  certain  rights  to  privacy :  There  may 
be  a  whole  number  of  considerations  involved  when  you  talk  to  the 
FBI  about  something,  which  may  look  very  different  when  you  are 
called  before  Congress  to  testify  under  oath  after  a  subpena. 

Mr.  Swan.  I  think  you  are  assuming  that  the  reason  for  the  con- 
gressional desire  for  the  information  is  to  conduct  the  prosecutorial 
function  that  the  executive  has  already  engaged  in.  We  can  assume, 
I  think,  that  the  Congress  may  have  a  legitimate  legislative  purpose 
of  its  own,  which  may  or  may  not  be  pertinent  to  conducting  a  second 
prosecution. 

Professor  Winter.  It  seems  to  me  it  is  one  thing  to  seek  informa- 
tion about  what  the  Government  is  doing  and  another  thing  to  seek 
information  about  what  some  people  have  done  or  some  people  have 
said,  just  average  citizens,  to  seek  that  information  on  the  grounds 
that  some  other  agency  of  government  has  collected  it.  It  seems  to  me 
to  be  an  entirely  different  kind  of  problem,  and  there  is  much  more 
involved  than  the  executive  privilege  and  the  executive's  refusal  to 
divulge  it.  I  find  the  case  for  its  disclosure  there  to  be  not  a  very 
compelling  one. 

Professor  Kurland.  May  I  extend  this  just  1  minute? 

The  point  that  Professor  Winter  raised  may  be  well  taken,  but  I 
want  to  cut  short  his  notion  that  the  Government  power  of  criminal 
prosecution  is  an  inherent  power  in  the  executive.  It  seems  quite  clear 
to  me  the  authority  is  delegated  by  the  Congress  of  the  United  States. 
I  think,  here  particularly,  we  should  be  careful  about  the  loose  use 
of  "inherent  power"  in  the  executive  branch. 

Mr.  Swan.  Would  it  follow  from  that,  that  the  Congress  then  has 
the  oversight  right  to  inquire  into  the  exercise  of  that  prosecutorial 
function  and  how  it  is  being  exercised  and  have  the  information 
pertinent  to  that  determination? 

Professor  Winter.  You  may  be  talking  about  something  having  to 
do  with  judicial  branch,  too. 

Let  me  ask  one  other  thing :  Going  to  the  "no  doubt  abused  power," 
to  refuse  to  divulge  something  because  it  is  an  internal  working 
paper,  I  do  not  doubt  for  a  minute  it  is  abused.  I  am  curious.  Would 
you  expand  the  principle  that  these  things  have  to  be  divulged  by 
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other  branches  of  Government;  for  instance,  the  judiciary,  would  you 
expand  Congress'  power  to  gain  access  to  internal  working  memo- 
randa, to  say,  getting  the  memos  exchanged  between  the  Federal 
Judge  and  his  law  clerk,  or  the  memos  exchanged  by  judges — -The 
Court  I  worked  on,  the  Second  Circuit,  they  exchanged  memos  ahead 
of  the  vote,  stating  their  views  on  the  case.  I  think  that  would  be 
helpful  in  determining  whether  or  not  the  courts  are  being  faithful 
to  the  statutes.  You  might  find  out  the  real  reasons  for  decisions.  If 
it  is  a  legislative  purpose,  would  you  extend  it  ? 

Mr.  Swan.  No,  I  do  not  believe  I  am  suggesting  that  the  legisla- 
ture, with  respect  to  the  executive,  has  the  power  to  dredge  up  these 
kinds  of  internal,  truly  internal,  working  papers ;  so,  I  clearly  would 
not  extend  it  to  that. 

Senator  Ervin.  Mr.  Edmisten? 

Mr.  Edmisten.  Professor  Swan,  a  moment  ago,  you  were  giving 
an  excellent  historical  review  of  Congress'  request  for  information 
from  the  executive  branch,  and  in  many  cases  they  released  it.  Can't 
we  say,  then,  that  when  you  said  "the  Congress,"  it  meant  something 
different  then  than  it  does  today  ? 

Back  then,  "the  Congress"  was  much  smaller.  Its  members  were  on 
the  floor  of  the  Senate  and  the  House  a  good  deal  because  they  did 
not  have  all  of  the  modern  modes  of  transportation.  It  was  a  more 
cohesive  body  then. 

So,  we  have  a  physical  impediment  today.  You  have  435  Members 
of  the  House  going  435  different  ways,  and  100  Members  of  the  Sen- 
ate over  here.  So,  when  you  say  the  "Congress"  today,  you  really  do 
not  mean  one  cohesive  body,  because  everybody  is  off  in  different 
directions,  and,  in  order  for  the  "Congress"- — and  I  use  it  the  way 
it  should  be  used  now,  in  quotes — the  "Congress"  to  get  anything 
from  the  executive,  it  must  find  some  way  to  act  as  a  cohesive  body. 
Isn't  that  rather  difficult  today  ? 

Mr.  Swan.  Well,  two  points.  First  of  all,  with  regard  to  the  organi- 
zation of  Congress  for  the  purpose  of  expediting  its  business.  Cer- 
tainly, not  only  the  growth  and  size  of  the  Congress  but  the  com- 
plexity of  problems  that  face  it  obviouslj7  require  a  much  more  elab- 
orate committee  structure,  and  so  forth. 

From  the  point  of  view  of  constitutional  power,  the  power  is  clearly 
in  the  body  as  a  whole,  either  in  the  House  or  the  Senate  as  a  whole. 

However,  the  increased  complexities,  increased  size,  increased  di- 
versity of  viewpoints,  creates  a  serious  problem  for  the  Congress  to 
act  as  an  entity.  You  are  quite  right  on  that  observation. 

Whether  or  not  Congress — and  E  am  perhaps  anticipating  you — 
can  then  delegate  some  of  these  powers  to  its  various  committees,  so 
they  can  be  exercised  more  effectively,  is  a  very,  very  difficult  ques- 
tion. I  think  I  know  the  response  of  the  executive  branch.  They  have, 
on  repeated  occasions,  resisted  certain  types  of  legislation  on  the 
ground  that  it  represents  an  unconstitutional  delegation  of  a  legis- 
lative power  to  a  committee  of  Congress. 

Am  I  responsive  to  your  question? 

Mr.  Edmisten.  Yes.  Also,  is  there  not  much  more  intensive  lobby- 
ing of  the  Congress  by  the  executive  branch  against  anything  that 
they  think  might  whittle  away  at  their  authority  ? 
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Mr.  Swan.  There  is  a  curious  little  note  that  goes  with  Jegerson's 
note.  It  apparently  was  the  consensus  of  the  Cabinet  not  to  adopt  the 
line  which  is  reflected  in  his  note  but  to  consult  the  Congress  and 
bring  it  around  to  right  thinking. 

I  have  no  way  of  knowing  whether  or  not  the  intensity  of  the 
Lobbying  efforts  on  the  part  of  the  executive  branch  has  increased  in 
recent  years  over  what  it  had  been.  I  have  the  feeling  from  some  of 
the  historical  material  that  the  President  and  the  Cabinet  officers 
were  very  active  in  Congress  on  things  they  thought  were  important. 

Professor  Winter.  You  are  familiar  with  the  Attorney  General's 
statement  before  the  House  committee  in  response  to  a  request  by  the 
House  of  Representatives  for  papers  relating  to  the  expedition  of 
General  St.  Clair  into  the  Northwest  Territory.  The  demand  was 
made  upon  the  Secretary  of  War  for  all  papers  connected  with  that 
expedition,  and  President  Washington  called  the  Cabinet  in  session 
to  decide  what  the  rule  ought  to  be.  what  the  precedent  ought  to  be, 
in  this  first  case. 

The  Cabinet  concluded — and  apparently  with  the  concurrence  of 
the  President — that  there  was  discretion  in  the  executive  branch  to 
refuse  to  produce  such  papers. 

Now,  in  that  particular  case,  they  decided  to  exercise  the  discretion 
in  favor  of  producing  them,  and  I  was  wondering  about  that  inci- 
dent, because  Mr.  Rehnquist  testified  before  this  subcommittee  later — 

Mr.  Swan.  The  citation  that  he  has  from  President  Washington's 
papers  is  a  very  curious  one.  The  President  just  notes  the  fact  that 
the  Secretary  of  the  Treasury  and  the  Secretary  of  War  were  in- 
structed to  offer  explanations.  I  think  it  is  hard  to  read  what  is  in 
Washington's  papers  as  saying  that  he  recognized  the  exercise  of  a 
discretion  in  that  process. 

Professor  Winter.  The  quotation  he  has  from  the  writings  of  Jef- 
ferson is  that  "The  Cabinet  decided"  that  the  executive  ought  to 
communicate  such  papers  as  the  public  good  would  permit  and  ought 
to  refuse  those  where  the  disclosure  of  such  would  injure  the  public 
and  that,  consequently,  there  was  discretion  to  exercise. 

That  would  seem  to  be  a  very  early  precedent  in  which  the  Presi- 
dent asserted  inherent  powers  to  refuse  to  divulge  papers. 

Mr.  Swan.  I  understand  the  interpretation  that  is  being  put  on 
this.  Let  me  say,  you  have  to  take  it  the  next  step  it  seems  to  me. 
You  have  to  then  read  into  the  President's  willingness  to  send  the 
documents  and  his  order  to  the  Secretaries  to  testify,  as  a  recogni- 
tion on  his  part  of  the  exercise  of  a  discretion.  And  there  is  no  evi- 
dence of  that. 

Professor  Winter.  I  want  to  disassociate  myself  from  the  view 
that  the  Rogers'  memo  takes  that  there  is  a  general  power  to  refuse 
to  disclose  anytime  the  administration  thinks  it  will  injure  the  pub- 
lic. I  think  that  is  a  very  extreme  and  erroneous  position,  but  I 
thought  there  should  be  something  in  the  record  when  Mr.  Rehnquist 
testifies.  I  want  to  ask  him  about  that. 

Senator  Ervin.  It  is  hard  to  make,  as  I  think  you  point  out  in 
substance  in  your  statement,  a  precedent  out  of  a  situation  when  the 
action  taken  was  exactly  the  opposite  of  what  the  President  is  said 
to  have  decided  was  within  his  powers.  I  was  taught  in  the  process  of 
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interpreting  judicial  precedent,  at  least,  that  we  were  to  pay  some 
attention  to  the  facts. 

It  is  not  much  if  somebody  agrees  to  let  the  Senate  and  the  House 
have  a  document  they  requested.  That  is  not  a  very  strong  precedent 
against  congressional  power  and  in  favor  of  the  President's  power 
to  refuse  to  present  those  documents. 

Mr.  Swan.  I  quite  concur,  Senator. 

Senator  Ervin.  Thank  you  very  much. 

The  subcommittee  will  stand  in  recess  until  10  o'clock  in  the  morn- 
ing, meeting  in  the  Caucus  Room  in  the  Old  Senate  Building. 

(Whereupon,  at  4 :10  p.m.,  a  recess  was  taken  until  10  a.m.,  Wednes- 
day, July  28,  1971.) 


EXECUTIVE  PRIVILEGE 


WEDNESDAY,  JULY  28,   1971 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

of  the  Committee  on  the  Judiciary, 

Washington,  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10  o'clock  a.m.  in 
room  318,  Old  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr. 
(chairman  of  the  subcommittee),  presiding. 

Present :  Senators  Ervin  and  Mathias. 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  director; 
Joel  M.  Abramson,  minority  counsel;  Professor  Philip  B.  Kurland, 
University  of  Chicago  Law  School,  chief  consultant,  and  Professor 
Ralph  K.  Winter,  Jr.,  Yale  University  Law  School,  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

Counsel  will  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  first  witness  this  morning  is  the 
Honorable  Dean  Acheson. 

Senator  Ervin.  I  want  to  welcome  you  back  to  the  Committee  and 
express  our  appreciation  for  your  willingness  to  come  and  give  us 
the  benefit  of  your  views  on  this  occasion,  as  you  have  done  on  other 
questions  in  times  past.  "We  are  delighted  to  have  you  with  us. 

STATEMENT  OP  HON.  DEAN  ACHESON 

Mr.  Acheson.  Thank  you  very  much,  Senator. 

I  have  a  very  short  statement  which  perhaps  I  might  read,  and 
then  let's  discuss  the  matter  together. 

Senator  Ervin.  You  may  proceed. 

Mr.  Acheson.  Senator  Ervin  and  members  of  the  subcommittee: 
You  have  invited  me  to  give  my  views  of  S.  1125.  This  bill  provides 
that  an  employee  of  the  executive  branch  summoned  or  requested  to 
testify  before  any  agency  of  Congress  who  intends  to  exercise  execu- 
tive privilege  shall  not  refuse  to  appear  on  that  ground.  In  no  case 
shall  an  employee  assert  executive  privilege  unless  he  presents  a  state- 
ment signed  by  the  President  personally  requesting  him  so  to  do. 

In  this  city  of  rumors  the  current  name  of  this  bill  is  not  that  of 
its  sponsors,  the  Fulbright-Cranston  bill,  but  the  Kissinger  bill. 
Whatever  the  purpose  of  its  sponsors,  its  practical  consequences  could 
be  to  cause  useless  friction  within  the  Government  of  the  United 
States,  hamper  the  conduct  of  one  of  its  most  vital  functions,  and 
increase  the  harassment  of  and  difficulties  of  the  President  and  those 
citizens  who  are  serving  their  country  in  the  executive  branch  as  well 
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as  gentlemen  serving  it  in  the  legislative  and  judicial  branches.  A 
similar  bill  applied  to  employees  of  those  branches  would  raise  ques- 
tions which  might  give  both  the  Congress  and  the  country  pause  and 
recollection  of  both  Robespierre  and  the  late  Senator  Joseph  Mc- 
Carthy. 

This  bill  adds  nothing  to  well-established  principles.  The  privilege 
referred  to  in  it  is  not  the  privilege  of  the  employee  nor  does  an  em- 
ployee have  the  authority  to  assert  it.  "The  executive  power,"  de- 
clares the  Constitution,  "shall  be  vested  in  a  President  of  the  United 
States  of  America."  The  privilege  exists  in  him  by  reason  of  the 
delicate  nature  of  his  responsibilities  and  position.  He  is  not  account- 
able to  the  Congress  nor  the  Congress  to  him. 

The  Senate  Committee  on  Foreign  Relations  reported  to  the  Senate 
on  February  16,  1816: 

*  *  *  the  President  is  the  constitutional  representative  of  the  United  States 
with  regard  to  foreign  nations.  He  manages  our  concerns  with  foreign  nations 
and  must  necessarily  be  most  competent  to  determine  when,  how,  and  upon 
what  subjects  negotiation  may  be  urged  with  the  greatest  prospect  of  success. 
For  his  conduct  he  is  responsible  to  the  Constitution.  The  committee  consider 
this  responsibility  the  surest  pledge  for  the  faithful  discharge  of  his  duty.  They 
think  the  interference  of  the  Senate  in  the  direction  of  foreign  negotiations 
calculated  to  diminish  that  responsibility  and  thereby  to  impair  the  best 
security  for  the  national  safety. 

As  described  bv  Mr.  Justice  (formerlv  Senator)  Sutherland  in 
United  States  v.  Curtiss-W  right  Corp.,  299  U.S.  304,  321,  the  privi- 
lege of  the  President  in  foreign  affairs  is  carried  over  into  the  field 
of  manners,  even  though  these  are  not  what  they  were  a  century  and 
three-quarters  ago. 

In  the  case  of  every  department  except  the  Department  of  State,  the  resolu- 
tion (seeking  information)  directs  the  official  to  furnish  the  information.  In 
the  case  of  the  State  Department,  dealing  with  foreign  affairs,  the  President 
is  requested  to  furnish  the  information  "if  not  incompatible  with  the  public 
interest."  A  statement  that  to  furnish  the  information  is  not  compatible  with 
the  public  interest  rarely,  if  ever,  is  questioned. 

Thus  the  executive  privilege  of  the  President,  like  the  physician- 
patient,  lawyer-client,  priest-penitent,  and  now  that  asserted  but  less 
established  and  more  fuzzy  relation  between  publisher  and  informant 
resides  not  in  doctor,  lawyer,  priest,  or  publisher  but  in  patient, 
client,  penitent,  and  informer  and  may  be  waived  only  by  the  latter 
group.  This,  of  course,  is  admitted  by  S.  1125,  which  impliedly,  at 
least,  regards  the  statement  signed  by  the  President  as  justification 
for  the  refusal  of  the  employee  to  testify  or  produce  papers. 

What  then  is  accomplished  by  the  bill  beyond  the  customary  reso- 
lution seeking  information  described  by  Justice  Sutherland?  The 
answer,  I  fear,  is  the  possibility  of  infinite  harassment  and  embar- 
rassment of  both  the  President  and  a  succession  of  unhappy  em- 
ployees bearing  their  superiors  statements  that  what  is  required  of 
each  is  incompatible  with  the  public  interest.  This  letter  of  the  Presi- 
dent would  not,  of  course,  excuse  the  employee  from  appearing  and 
testifying,  else  why  require  him  to  present  it  "at  the  time  executive 
privilege  is  asserted"? 

With  what  relish  one  can  imagine  Senator  Joseph  McCarthy  con- 
ducting these  examinations  without  judge  or  defending  counsel.  Tele- 
vision would,  of  course,  occupy  half  the  hearing  room ;  the  press  the 


261 

other  half.  The  employee's  duties,  relations  with  the  President,  with 
other  employees  in  the  White  House,  the  State  Department,  and  rep- 
resentatives of  foreign  governments,  his  qualifications  for  his  duties, 
past  experience,  social  life,  and  friends  would  all  receive  attention. 
He  would  be  asked  about  matters  he  had  worked  on,  although  not  the 
substance  of  them,  aside  from  the  one  on  which  he  was  summoned, 
and  long  arguments  would  be  provoked  about  whether  the  President's 
letter  provided  exemption  from  answering  extraneous  questions  ir- 
relevant to  its  principal  subject. 

As  summons  might  follow  summons  as  fast  as  committee  clerks 
could  get  them  out  with  the  aid  of  the  Congressional  Directory  and 
these  witnesses  followed  one  another  with  letters  asserting  privilege, 
what  a  picture  could  be  created  of  a  President  in  the  center  of  a  web 
of  secret  machination.  What  a  picture  presented  to  the  world  of  a 
government  as  bizarre,  absurd,  and  divided  by  tragic  vendettas  as 
the  King  of  Morocco's  birthday  party. 

In  short,  what  a  hell  of  a  way  to  run  a  railroad ! 

Senator  Ervix.  Do  you  conceive  of  the  executive  privilege  as  being 
an  absolute  right  on  the  part  of  the  President? 

Mr.  Aciiesox.  No,  Senator,  of  course  I  do  not.  I  am  sure  you  are 
fully  aware  of  the  fascinating  discussion  of  this  subject  in  Aaron 
Burr's  trial  before  Chief  Justice  Marshall  in  Richmond.  There  Burr 
asked  the  Chief  Justice  to  issue  a  subpena  duces  tecum  to  the  Presi- 
dent to  produce  papers  bearing  upon  the  charges  of  treason  against 
him.  And  this  matter  was  argued  at  great  length  before  Chief  Jus- 
tice Marshall.  He  quite  properly  balanced  two  very  important  inter-1 
ests  against  one  another.  One  was  the  interest  of  the  President  in  not 
having  his  executive  rights  and  duties  inquired  into  by  another 
branch  of  the  government,  in  that  case  the  judicial  branch,  and  also 
the  rights  of  the  defendant  to  have  papers  which  might  save  his  life. 
And  finally,  he  issued  this  subpena  to  the  President.  President  Jeffer- 
son responded  by  sending  to  the  U.S.  attorney  at  least  one  of  the 
documents,  I  think  the  principal  document  referred  to  in  this  sub- 
pena, leaving  to  the  U.S.  attorney  the  question  of  whether  he  would 
give  it  to  Burr,  or  present  it  to  the  court. 

This  was  argued  too  at  some  length  as  to  whether  the  U.S.  attorney 
should. 

And  finally  it  was  decided  or  left  that  the  paper  should  be  shown 
to  Burr,  and  if  this  satisfied  what  he  wanted,  then  the  matter  would 
not  be  pushed  further;  if  it  didn't,  it  would  be  taken  up. 

The  matter  was  not  raised  again,  and  so  that  issue  was  decided  in 
part  but  not  in  whole. 

Therefore,  of  course,  the  President's  executive  privilege  has  to  be 
balanced  against  the  interest  which  is  being  sought  to  be  furthered 
by  the  testimony  or  papers  required.  If  that  interest  is  solely  the 
interest  of  the  Senate  in  attempting  to  run  foreign  negotiations.  I 
should  think  that  it  would  lose.  The  President  is  the  constitutional ly 
empowered  officer  to  conduct  these  negotiations,  and  neither  the  judi- 
ciary nor  the  legislative  branch  has  the  interest  or  the  power  or  the 
duty  or  the  right  to  inquire  into  them,  certainly  while  they  are  being 
conducted. 

The  situation  might  be  different  if  the  Senate  was  exercising  its 
constitutional  power  to  make  a  treaty  by  ratifying  it.  In  that  case  it 
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would  be  difficult.  But  again  that  interest,  if  employed  by  a  branch 
of  the  legislature  which  was  not  so  empowered,  that  is,  the  House — 
as  was  the  case  after  the  Jay  Treaty,  when  the  President  was  asked 
to  produce  papers  and  refused — then  the  President's  right  would  be 
upheld.  It  is  a  balancing  of  interests. 

But  I  may  say,  if  I  may  be  so  bold,  that  the  conception  of  a  tri- 
partite government  being  conducted  in  a  manner  in  which  each 
branch  is  supposed  to  be  implacably  at  war  with  the  other  branches, 
and  will  push  its  rights  to  an  extreme,  seems  to  me  a  rather  dim  view 
to  take  of  the  Constitution.  I  haven't  the  faintest  doubt,  in  fact  my 
own  experience  has  given  me  enough  knowledge  on  this  subject  to 
say.  that  in  no  case  has  basic  information  as  such  ever  been  declined 
so  far  as  the  Senate  Committee  on  Foreign  Affairs  or  indeed  other 
committees  are  concerned.  What  has  been  denied  is  the  production 
of  this  information  in  an  ex  parte  adversary  proceeding,  either  in 
open  hearings  or  in  that  greatest  of  all  frauds,  the  so-called  executive 
hearing,  where  secrecy  hardly  outlasts  the  hearing  hour  itself,  before 
everything  said  or  produced  is  given  to  the  press. 

I  remember  when  I  appeared  for  one  solid  week  before  the  com- 
bined Committees  on  Forign  Affairs  and  Military  Affairs  on  the 
question  of  the  removal  of  General  MacArthur.  This  was  an  execu- 
tive hearing.  And  they  had  an  admiral  of  the  U.S.  Navy  there  who 
was  supposed  to  exercise  the  President's  privilege.  And  he  would 
excise  from  the  stenographic  minutes  those  things  which,  the  admiral, 
not  the  President,  but  the  admiral,  thought  would  interfere  with 
the  public  safety.  And  then  the  press  got  the  whole  executive  hearing. 
Tt  makes  no  difference  whether  the  hearing  is  executive  or  open. 

I  am  quite  sure  that  no  information  was  ever  asked  of  me  that  I 
was  not  perfectly  willing  to  give  outside  of  a  hearing  room  without 
stenographers  and  without  adversary  interrogation.  In  fact,  this  was 
brought  up  in  the  negotiations  of  the  North  Atlantic  Treaty,  and 
Senators  Connally  and  Vandenberg  were  with  me  all  the  time,  and 
Senator  George,  one  of  the  real  great  members  of  the  Senate,  who  of 
course  you  recall  very  well,  actually  wrote  himself  one  of  the  provi- 
sions of  the  North  Atlantic  Treaty.  I  think  it  is  article  11,  about 
proceeding  in  accordance  with  our  constitutional  requirements. 

Senator  Ervin.  We  had  testimony  yesterday  from  Senator  Syming- 
ton, who,  as  you  know,  was  a  member  of  the  executive  branch  during 
President  Truman's  administration.  He  testified  that  during  the  ad- 
ministrations of  Presidents  Truman  and  Eisenhower  that  the  execu- 
tive branch  as  a  general  rule  seemed  to  regard  the  executive  and  legis- 
lative branches  of  the  Federal  Government  as  cooperative  agencies. 
He  testified  that  the  Truman  and  Eisenhower  administrations  felt 
that  they  should  cooperate  as  much  as  possible  with  Congress  and 
that  they  rarely  refused  to  respond  fully  to  a  request  from  Congress 
for  information.  Is  that  your  experience? 

Mr.  Acheson.  Well,  I 'think  that  is  a  little  clearer  than  the  truth 
itself.  We  were  much  more  factual  and  courageous  than  I  think  the 
present  practice  is. 

Senator  Ervin.  Senator  Symington  drew  quite  a  contrast  between 
the  attitude  of  the  executive  department  during  the  administration 
of  President  Truman  "and  President  Eisenhower  and  the  attitude 
which  has  prevailed  during  the  administrations  of  their  three  sue- 


263 

cessors,  during  which  latter  time  Senator  Symington  has  been  a  mem- 
ber of  the  legislative  branch  of  the  Government.  He  recounted  that 
he  had  had  more  difficulty  in  getting  information  from  the  executive 
branch  during  the  last  three  administrations  than  under  the  admin- 
istrations of  President  Human  or  President  Eisenhower. 

Mr.  Achesox.  Well,  I  think  Senator,  there  is  an  old  proverb  that 
comparisons  are  odious.  My  own  experience  was  with  extraordinary 
people.  And  those  were  Senators  Comially  and  Vandenberg.  I  think 
rarely  has  anyone  been  as  fortunate  as  I  was  in  the  people  that  I  had 
to  deal  with.  It  was  a  little  hard  to  deal  with  both  of  them  at  the 
same  time,  because  they  were  somewhat  prima  donnas,  and  neither 
one  of  them  liked  to  think  the  other  one  had  an  inside  track  with  the 
Secretary  of  State.  But  we  got  along  very  well.  We  prevented  many, 
many  issues  from  arising. 

Senator  Mathias.  Mr.  Chairman,  if  you  would  yield  at  this  point, 
the  Secretary  has  said  that  he  dealt  with  two  remarkable  men.  I  ex- 
pect there  were  three  remarkable  men  dealing  together. 

And  earlier  in  your  statment  you  referred  to  the  fact  that  you  were 
in  constant  touch  with  Senator  George  and  Senator  Vandenberg  and 
Senator  Connally.  And  I  think  that  herein  we  have  the  nub  of  the 
difference  between  what  was  described  by  Senator  Symington  yester- 
day as  the  atmosphere  in  the  Eisenhower  and  Truman  administra- 
tions and  the  atmosphere  which  has  prevailed  in  the  last  three  ad- 
ministrations, and  that  heroin  we  have  the  real  reason  why  this  bill 
has  come  before  us,  not  because  Henry  Kissinger  sits  in  the  White 
House,  as  the  Secretary  has  suggested,  but  because  there  has  been  a 
very  real  change  in  attitude  and  in  the  day  to  day  dealings,  not  any 
deep  change  in  philosophy,  but  in  the  clay  to  day  dealings  between 
the  executive  and  legislative  branches.  And  this  is  what  has  exacer- 
bated feelings  to  the' extent  that  they  are  now  visible  and  have  sur- 
faced in  these  hearings. 

Mr.  Achesox.  I  hope  you  imply  by  what  you  have  said,  Senator, 
that  the  change  is  on  both  sides. 

Senator  Mathias.  I  think  that  we  have  as  fair  men  accepted  the 
fact  that  there  have  been  changes  on  both  sides.  But  men  of  good 
will,  I  think,  have  to  reach  across  the  gulfs  that  have  developed. 
And  perhaps  there  hasn't  been  enough  good  will  on  either  side.  But 
the  fact  is  that  a  gulf — which  did  not  exist  in  your  time,  I  thin]-:. 
admittedly,  and  without  any  partisan  bias — we  are  talking  about  all 
kinds  of  Senators  and  all  kinds  of  administrations — that  a  gulf  does 
exist  today,  and  it  is  to  the  detriment  of  the  United  States  of  Amer- 
ica. 

Mr.  Achesox.  I  quite  agree  with  your  kind  acceptance  of  my  sug- 
gested amendment.  I  don't  believe  this  can  be  cured  by  law. 

Senator  Mathias.  How  can  we  cure  it  ?  Because  for  the  good  of  the 
country  it  ought  to  be  cured. 

Mr.  Achesox.  It  can  be  cured  only  by  people.  I  don't  think  we 
need  to  go  too  deeply  into  that. 

Senator  Ervix.  I  was  interested  in  your  observations  about  the 
treatymaking  power.  We  have  lately  had  some  Members  of  the  Sen- 
ate voice  the  opinion  that  the  provisions  of  the  constitution  giving 
the  President  the  power  to  make  treaties  by  and  with  the  advice  and 
consent  of  the  Senate  conferred  upon  the  Senate  some  right  or  some 
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power  to  at  least  advise  with  the  President  prior  to  the  time  that  a 
treaty  is  submitted  for  ratification.  I  take  it  from  your  testimony 
that  you  believe  the  constitution  gives  exclusive  right — exclusive 
power — to  the  President  to  negotiate  a  treaty  and  that  the  Senate 
has  no  voice  in  the  matter  except  the  voice,  which  the  President  was 
at  liberty  to  disregard  until  the  treaty  was  submitted  for  ratification. 
Is  that  correct? 

Mr.  Acheson.  Yes. 

I  hare  just  published  an  article  in  Foreign  Affairs  dealing  with  this 
subject.  And  I  pointed  out  that  this  view  that  you  suggest  was  one 
taken  by  Justice  Sutherland  speaking  in  an  important  case  which  I 
have  just  referred  to  in  my  statement. 

But  it  is  wrong  to  try  to  interpret  working  relations  between  two 
powers  in  government  in  a  logically  extreme  way.  You  are  quite  right 
that  the  Senate  is  essential  to  the  making  of  a  treaty.  I  think  it  is 
true  that  the  negotiation  of  it  is  given  to  one  branch  and  the  ratifi- 
cation to  another.  Now,  anybody  with  any  sense  would  consult  with 
certainly  some  of  the  members  of  the  ratifying  body  before  he  got 
himself  out  on  the  very  end  of  a  limb  from  which  he  could  be  sawed 
off.  And  this  is  what  I  was  saying  a  little  while  ago,  in  making  not 
only  the  North  Atlantic  Treaty,  but  the  Japanese  Peace  Treaty,  we 
got  in  a  former  Senator,  John  Foster  Dulles,  who  was  deep  in  the 
counsels  of  both  the  Senate  and  the  opposition  in  the  Senate,  and  put 
him  in  charge  of  the  negotiations  of  the  treaty.  So  that  by  the  time 
we  came  to  ratify  it  the  Senate  was  up  to  its  ears  in  the  treaty. 

Now.  again  Foster  Dulles  was  an  extremely  able  person.  He  had 
great  ambition.  And  his  ambition  and  his  work  were  unified  in  his 
negotiating  the  Japanese  Treaty.  This  is  what  made  him  my  suc- 
cessor. And  he  did  it  very  well,  and  very  loyally.  And  this  is  the  way 
to  do  things.  Sensible  people  in  a  sensible  world  don't  get  legal  vocal 
as  to  their  extreme  rights  and  try  to  so  enforce  them  in  a  cooperative 
venture.  That  is  a  stupid  way  to  conduct  government.  And  therefore 
T  would  agree  heartily  that  although  it  be  wrong  to  say  that  because 
the  Senate  must  ratify  a  treaty,  it  would  be  well  advised  to  start 
issuing  instructions  to  the  President  in  the  course  of  negotiation  as 
to  what  it  would  or  would  not  ratify.  I  think  that  is  not  the  way  to 
do  it.  You  greatly  weaken  the  power  of  the  negotiating  officer  if  the 
world  is  told  what  he  must  do.  For  instance,  if  the  British  Parlia- 
ment by  law  tried  to  direct  the  negotiator  in  Paris  as  to  what  he 
should  give  and  what  not  to  give  there  wouldn't  have  been  much  of 
a  negotiation.  This  isn't  the  way  to  do  it. 

Senator  Ervin.  In  other  words,  from  a  practical  standpoint,  a  wise 
President  will  recognize  that  whatever  treaty  he  negotiates  must  be 
ratified  by  the  Senate  and  will  attempt  to  ascertain  the  opinions  of 
Senators  on  provisions  that  might  be  included  in  it? 

Mr.  Acheson.  I  think  that  is  true,  he  would  do  it  at  some  point.  Of 
course,  he  would  not  do  it — I  would  not  advise  him  to  do  it  at  the 
very  beginning  of  a  negotiation,  because  then  again  this  will  all  be 
in  the  press. 

Senator  Ervin.  I  would  like  to  have  your  comments  on  some  testi- 
mony we  received  yesterday  on  a  related  matter.  The  view  was  ex- 
pressed that  while  the  power  to  negotiate  the  treaty  was  largely  in 
the  President,  the  Senate  had  a  right  when  called  upon  to  ratify  a 
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treaty  to  require — I  think  you  used  the  word  request — the  President 
to  submit  to  the  Senate  for  consideration  in  executive  session  any 
documentary  evidence  that  he  had  accumulated  which  showed  the 
wisdom  or  the  lack  of  wisdom  of  agreeing  to  the  particular  terms  of 
this  treaty.  It  was  asserted  that  after  this  information  was  submitted 
to  the  Senate  in  executive  session  or  to  the  appropriate  committee, 
the  question  of  whether  it  should  later  be  published  was  a  question 
for  the  Senate  rather  than  the  executive  branch  of  the  Government. 
I  would  like  to  have  your  comments  on  that. 

Mr.  Aciiesox.  I  must  be  very  courteous,  because  I  don't  know  whose 
toes  I  would  be  stepping  on.  I  would  strongly  disagree  with  that 
view.  The  practice  has  always  been  for  the  Secretary  of  State  to  re- 
port to  the  President  all  the  relevant  facts  dealing  with  the  making 
of  the  treaty.  These  are  put  in  a  report  from  the  President  to  the 
Senate  when  it  forwards  the  treaty  with  the  request  that  the  Senate 
give  advice  and  consent  to  its  ratification.  There  is  everything  that 
needs  to  be  known.  If  by  an}*  chance  anything  has  been  overlooked, 
this  is  a  matter  of  requesting.  But  to  say  that  the  Senate  may  require 
every  piece  of  paper  that  bears  on  making  the  treaty  I  think  goes 
quite  too  far.  I  would  never  have  agreed  to  any  such  thing  myself. 
My  advice  was  asked  when  I  was  Secretary  of  State.  Because  all  sorts 
of  things  go  into  a  negotiation.  And  there  is  no  point  in  explaining 
all  this  to  the  world  when  you  are  considering  its  ratification. 

For  instance,  1  should  think  that  the  Senate  or  the  House  would 
be  indignant  if  the  court,  the  District  Court  or  the  Court  of  Appeals 
or  the  Supreme  Court  of  the  United  States,  said :  We  are  required  to 
interpret  an  act  of  Congress.  We  ask  the  committee  in  charge  of  this 
to  furnish  all  the  minutes  of  the  meetings  of  this  committee  while 
this  bill  was  considered.  YVe  would  like  to  know  all  kinds  of  deals 
which  were  made  with  various  Senators  to  get  their  vote  for  the 
committee  report. 

Now,  that  isn't  any  business  of  the  court  at  all.  The  court  has  a 
statute,  and  all  it  needs  to  do  is  to  look  at  the  reports  of  the  various 
committees,  the  conference  reports,  the  debates.  And  that  is  what  it 
has  to  decide  upon. 

There  was  a  bill  recently  under  consideration  in  the  House  to  im- 
peach a  Justice  of  the  Supreme  Court — if  it  had  gone  through  to 
impeachment,  I  am  sure  the  Chief  Justice  would  have  ruled  Inad- 
missible the  House  manager  calling  upon  the  law  clerks  to  testify  as 
to  their  talks  with  the  Justice.  One  cannot  inquire  into  that  confiden- 
tial relationship.  These  are  practical  matters  having  to  do  with  run- 
ning the  most  complicated  and  difficult  thing  in  the  world,  which  is 
government.  And  it  requires  consideration  and  courtesy  and  under- 
standing on  all  sides. 

Senator  Ervin.  This  hearing  was  decided  upon  long  before  we  had 
the  furor  over  the  Pentagon  "papers.  But  there  has  "recently  been  a 
tremendous  amount  of  public  interest  on  the  scope  of  the  power  of 
government,  particularly  the  executive  branch,  to  withhold  informa- 
tion on  the  theory  that  the  national  security  requires  such  action.  I 
am  certain  that  the  committee  would  be  delighted  if  you  would  ex- 
press your  views  on  the  power  of  the  Government  to  withhold  in- 
formation on  the  grounds  that  the  national  security  requires  such 
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action  and  your  views  on  what  limitations  there  are  if  any  on  that 

power.  .  . 

Mr.  Acheson.  Senator,  I  don't  regard  this  as  a  matter  of  with- 
holding information.  I  think  it  is  a  question  of  prying  into  informa- 
tion which  is  not  the  proper  business  of  the  pryer.  One  speaks  as 
though  the  President  generally  had  a  duty  to  tell  the  Congress  and 
the  people  and  the  newspapers  everything  about  everything.  There 
is  no  such  duty,  not  in  the  Constitution,  not  in  the  law,  not  in  politics, 
not  in  morality,  and  not  in  common  sense.  It  doesn't  exist.  Now.  some- 
body comes  around  and  says,  I  want  to  know  what  you  said  to  your 
close  adviser.  Suppose  thev' asked  President  Wilson,  what  did  you 
and  Colonel  House  talk  about  ?  You  sent  him  off  to  Europe  and  he 
went  off,  why  did  he  go,  and  what  did  you  say  to  him  ?  The  President 
could  have  said,  I  am  not  withholding  anything,  but  this  is  just  not 
your  business.  Nobody  has  a  right  to  what  I  say  to  my  confidential 
advisers,  no  one,  any  "more  than  they  have  a  right  to  know  about  the 
Supreme  Court  Justices  talking  with  the  law  clerks,  not  a  bit, 
I  think  all  these  questions  are  over  simplified. 

In  writing  about  these  Pentagon  papers  I  recall  that — Professor 
Kurland  will  know  that  Justice  Frankfurter  used  to  quote  all  the 
time,  from  Alexis  de  Tocqueville  who  said:  "In  the  United  States 
every  political  question  sooner  or  later  is  turned  into  a  judicial  ques- 
tion." This  is  true,  and  it  has  been  a  disaster. 

In  my  life  the  Sherman  antitrust  bill  was  passed  3  years  before  I 
was  born.  This  turned  over  to  judges  the  most  complicated  of  all 
questions,  the  regulation  of  monopolistic  practices.  And  the  judges 
were  given  as  a  guide  the  most  confusing  phrase  ever  invented  by  the 
mind  of  men,  combinations  and  contracts  in  restraint  of  trade  are 
illegal.  They  have  been  working  on  it  for  80  years,  and  no  light  has 
been  thrown  on  that  question  yet. 

Senator  Ekvix.  I  certainly  am  gratified  by  that  statement  because 
that  is  exactly  what  I  think  about  the  Sherman  antitrust  law. 

Mr.  Aciiesox.  Just  recall  what  has  happened  in  our  lifetime,  Sen- 
ator. The  most  complicated  thing  in  the  world,  race  relations,  came 
out  of  the  judges,  who  took  over  this  problem  themselves  and 
found  in  a  phrase,  the  equal  protection  of  the  laws,  the  way  to  deal 
with  this  complicated  question,  which  didn't  deal  with  it. 

We  then  got  on,  early  in  my  life,  the  matter  of  intoxicating  liquors. 
That  complicated  question  suddenly  resolved  itself  into  what  was 
interstate  commerce.  And  everybody  rattled  around  about,  is  this 
bottle  of  whiskey  in  the  original  package  ?  If  it  is,  it  can  go  into  New 
Mexico  and  be  sold  to  Indians  so  far  as  the  State  is  concerned. 
This  is  a  silly  way  to  deal  with  a  complicated  question. 
And  then  we  get  on  to  apportionment  of  legislative  districts.  Again 
the  Supreme  Court  undertook  to  decide  that  question,  which  it  had 
previously  refused  to  decide  because  it  was  a  political  question.  It 
finally  made  it  a  judicial  one,  and  it  found  the  answer  to  that  in  equal 
protection  of  the  laws. 

And  then  it  got  on  to  qualifications  of  voters. 
This  is  not  the  way  to  run  a  government.  And  therefore  I  don't 
think  you  will  solve  this  important  question  of  how  to  deal  with  the 
confidential  relationship  by  talking  about  withholding  information. 
These  are  too  simple  criteria  for  so  complicated  a  matter. 
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Senator  Ervin.  Professor  Kurland,  do  you  have  any  questions? 
Professor  Kurland.  Mr.  Secretary,  I  wonder  whether  it  is  not  a 
fact  that  your  statement  supports  the  bill  rather  than  opposes  it.  The 
essence  of  the  bill,  as  I  see  it,  is  to  assure  that  the  executive  privilege 
is  to  be  claimed  by  the  sole  person  who  has  the  right  to  assert  that 
privilege,  the  President  of  the  United  States.  The  problem  derives 
from  the  fact  that  the  withholding  of  information  has  come  about 
without  the  assertion  of  that  privilege,  or  what  amounts  to  an  asser- 
tion of  the  privilege  by  what  you  concede  is  a  person  who  does  not 
have  the  right  to  it.  Would  not  the  bill  be  appropriate,  therefore,  to 
establish  the  proposition  that  you  put  forth,  that  this  is  a  privilege 
to  be  claimed  by  the  President  and  only  by  the  President? 

Mr.  Acheson.  I  have  no  objection  to  that  at  all.  Professor  Kur- 
land, none  at  all.  The  point  I  am  objecting  to  is  that  somebody  who 
is  not  connected  with  the  privilege  in  any  way  is  required  to  come  up 
before  a  committee,  an  employee,  and  present  this  letter.  The  mails 
aren't  very  good,  but  they  are  good  enough  to  carry  the  letter.  And 
if  the  committee  wants  some  information  on  so  and  so,  write  to  the 
Secretary  of  State,  and  the  Secretary  will  take  it  over  to  the  White 
House,  talk  to  the  President  about  it.  and  if  the  President  says,  OK. 
go  ahead,  let  him  come  up  and  testify  to  it.  But  to  pick  out  some  poor 
unhappy  little  creature  down  in  a  department  and  say,  come  up  here 
and  tell  me  about  this,  in  the  first  place,  it  isn't  sporting,  and  in  the 
second  place  it  isn't  legal,  and  in  the  third  place  it  is  bad  politics. 
And  it  just  isn't  the  way  to  do  things. 

Professor  Kurland.  It  is  the  procedure  that  is  devised  that  you 
object  to,  not  the  principle  that  the  President  and  the  President  alone 
has  the  right  to  assert  the  privilege? 

Mr.  Achesox.  The  present  procedure  does  everything  that  you — 
you  don't  need  any  bill  here  at  all.  If  any  committee  wants  to  know 
anything,  write  to  the  department  of  government  in  charge  of  it  and 
say,  we  want  to  know  about  so  and  so. 

Professor  Kurland.  The  difficulty  has  been  that  the  responses  have 
not  been  forthcoming.  And  that  is  essentially  the  basis  for  these  hear- 
ings, you  see.  The  record  is  replete  with  requests  to  various  officials 
of  the  executive  branch  requesting  information  without  reply,  except 
suggestions  that,  to  put  it  in  the  words  you  would  put  in  the  mouth 
of  President  Wilson,  this  is  none  of  your  business.  And  that,  I  as- 
sume, is  a  function  that  only  the  President  of  the  United  States  has 
a  right  to  assert. 

Mr.  Acheson.  Certainly.  I  have  no  question  about  that.  But  I  can- 
not believe  that  a  letter  addressed  to  a  Cabinet  Office  or  to 

Senator  Ervin.  I  have  just  been  notified  that  I  must  go  and  answer 
a  roll  call.  I  will  be  back  as  soon  as  possible. 

Mr.  Achesoxt.  I  am  sure  a  letter  addressed  to  the  President,  the 
Secretary  of  State  or  to  the  Secretary  of  Agriculture  will  produce 
an  answer.  I  am  sure  it  would  have  done  so  when  I  was  Secretary 
of  State. 

Professor  Kurland.  I  think  that  is  one  of  the  differences,  as  Sena- 
tor Symington  pointed  out  yesterday,  between  your  days  and  the 
current  days. 

Air.  Acheson.  I  can't  believe  that  that  is  the  correct  testimony. 
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Professor  Kurland.  The  record  does  support  it,  and  that  is  what 
we  are  looking  for,  such  examples  of  that  problem. 

Mr.  Acheson.  If  the  letter  is  addressed  to  the  President  or  the 
head  of  the  department  involved,  one  or  the  other  is  required  to  ap- 
pear and  answer.  And  you  will  find  the  President  won't  come,  but 
the  other  probably  will. 

Professor  Kurland.  The  suggestion  you  made  is  that  there  has 
been  a  change  of  personnel  which  is  largely  responsible  for  the  dif- 
ference in  the  relationships  between  the  executive  and  the  legislative 
branch,  at  least  with  regard  to  foreign  affairs.  I  would  like  to  sug- 
gest that  in  fact  there  has  also  been  an  institutional  change.  You 
talked  about  the  proper  role  of  the  Senate  in  the  approval  of  treaties. 
I  would  like  to  suggest  that  the  present  norm  of  behavior  is  no  longer 
a  treaty  but  an  executive  agreement  as  to  which  the  legislative 
branch  is  kept  totally  in  the  dark  in  many,  many  instances.  This  in 
effect  is  a  private  agreement  between  our  Executive  and  the  Execu- 
tive of  some  foreign  country.  I  assume  that  the  legislature  should 
have  some  access  to  at  least  the  terms  of  those  agreements  after  they 
have  been  completed.  Would  you  not  say  so  ? 

Mr.  Acheson.  I  would  think  that  the  change  has  not  been  to  execu- 
tive agreements,  but  to  legislative  agreements.  Certainly  this  was 
the  case  when  I  was  in  the  Department.  I  remember  a  very  clear 
instance  when  it  wasn't  so.  I  had  proposed  that  the  UNNRA  relief 
agreement  should  be  an  Executive  agreement,  Vandenberg  blew  the 
dome  off  the  Capital  about  this. 

The  private  papers  of  Arthur  Vandenberg  are  wonderful.  He  said, 
this  was  the  greatest  usurpation  of  power  ever  given  to  anybody. 
And  the  moment  I  heard  about  this  I  came  rushing  up  and  said, 
"Cool  off,  Arthur.  I  didn't  mean  a  word  of  it,  it  isn't  true,  we  will 
send  a  bill  up  here." 

And  he  said :  "If  you  won't  do  it,  I  am  going  to  demand  it." 

And  I  said,  "You  demand  it,  and  we  will  agree." 

I  don't  know  of  any  case  since  that — that  doesn't  mean  that  one 
didn't  occur — but  I  don't  know  of  any  important  matter  that  had 
been  decided  by  an  executive  agreement  since  then — there  may  be 
some,  I  don't  know  of  any — but  certainly  the  State  Department  was 
scared  off.  And  I  should  think  that  in  most  cases  a  legislative  agree- 
ment would  be  better.  You  bring  the  House  in  and  you  have  a  much 
broader  basis  of  support, 

Professor  Kurland.  This  committee  earlier  in  its  history  attempted 
to  secure  from  the  State  Department  a  list,  not  even  the  contents,  but 
a  list  of  executive  agreements  between  this  country  and  foreign 
countries  and  the  State  Department  has  been  unwilling  to  afford  that 
information  to  this  committee.  There  are  some  hundred  odd  such 
agreements,  the  contents  of  which  I  think  are  unknown. 

Mr.  Acheson.  You  mean  over  the  history  of  the  country,  or  now 
in  effect? 

Professor  Kurland.  Now  in  effect, 

Mr.  Acheson.  Well,  that  is  very  interesting. 

I  should  think  you  could  get  those  if  you  really  wanted  them. 

Professor  Kurland.  I  have  suggested,  and  others  have,  that  Con- 
gress does  have  the  clout  if  it  wishes  to  use  it  to  get  information. 
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The  last  point  I  would  like  to  make  is  that  the  emphasis  in  these 
hearings  has  been,  and  I  think  somewhat  unfortunately,  on  the  for- 
eign affairs  problems  rather  than  on  the  total  problem  of  the  func- 
tion of  an  executive  branch.  The  problem  of  securing  information, 
or  the  problem  of  concealment  of  information,  is  by  no  means  limited 
to  information  dealing  with  the  President's  special  prerogatives  in 
the  area  of  foreign  relations.  And  the  question  is  whether  a  bill  is 
not  appropriate  to  attempt  to  secure  information  as  to  domestic 
matters  which  is  also  being  withheld  from  congressional  committees. 
The  point  I  am  trying  to  make  is  that  the  bill  ought  not  to  be 
measured  solely  in  terms  of  the  problem  in  regard  to  foreign  affairs. 
We  do  have  a  serious  and  important  problem  with  regard  to  do- 
mestic programs  as  well. 

Mr.  Achesox.  You  are  asking  me  what  ? 

Professor  Ktjrland.  I  am  asking  you  whether  the  position  that  you 
have  suggested  with  regard  to  the  President's  special  competence  in 
the  area  of  foreign  affairs  ought  not  to  be  considered  the  appropriate 
standard  when  we  are  dealing  with  matters  of  essentially  domestic 
concern. 

Mr.  Acheson.  I  think  it  has  to  be  considered  when  you  are  dealing 
with  matters  of  foreign  affairs.  If  you  are  dealing  with  other  mat- 
ters, get  another  bill  to  deal  with  something  which  is  different. 

Professor  Kurland.  A  bill  which  is  limited  to  matters  of  domestic 
concern  of  the  same  nature  would  not  be  as  disturbing  to  you? 

Mr.  Acheson.  I  assume  that  I  was  asked  up  here  to  testify  about 
things  I  knew  about. 

Professor  Kurland.  I  assume  you  know  about  eve^thing. 
Mr.  Acheson.  I  don't  know  what  the  deep  secrets  the  Department 
of  Agriculture  is  keeping  from  the  Committee  on  Agriculture.  May- 
be you  have  got  a  new  dust  for  a  corn  borer  which  is  too  private  to 
disclose.  I  don't  believe  it  myself.  I  think  this  is  directed  at  foreign 
affairs.  And  that  is  what  I  am  talking  about.  If  you  have  got  other 
problems,  ask  another  witness. 

Professor  Kurland.  Thank  you,  sir. 

Professor  Winter.  Just  to  reinforce  what  Professor  Kurland  said, 
the  last  three  Presidents  have  issued  memoranda  directing  the  de- 
partments not  to  refuse — not  to  invoke  the  executive  privilege  without 
the  President  himself  approving  it.  I  am  not  sure  that  this  approval 
has  been  invoked  at  all  formally,  maybe  once,  although  there  have 
been  numerous  refusals  to  divulge  information  to  this  subcommittee 
and  a  number  of  other  subcommittees,  as  Professor  Kurland  said,  on 
very  inocuous  matters,  by  lower  officials  in  the  Government,  And 
that  entails  a  rather  large  political  effort  to  get  information  which 
is  hardly  worth  the  effort. 

But  that  is  somewhat  apart  from  your  statement. 
Let  me  ask  one  question.  Mr.  Secretaiw.  I  take  it  you  would  not 
object  to  requiring  an  official  of  the  Administration  not  necessarily 
the  person  that  had  been  asked  to  testify,  but  some  official  of  the 
Administration,  say,  the  Attorney  General,  to  be  required  to  appear 
formally  and  invoke  the  privilege  on  behalf  of  the  President  and 
to  explain  why  it  is  being  invoked.  Would  you  object  to  that  as 
strenuously  as  you  object  to  the  requirement  that  the  particular 
official  that  had  been  asked  to  testify  be  required  to  come  up  and 
testify. 
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Mr.  Acheson.  I  have  no  objection  to  getting  the  man  who  would 
advise  the  President  on  this  subject  to  come  up  here. 

Professor  Winter.  On  the  invocation  of  the  privilege? 

Mr.  Acheson.  Yes.  I  am  outraged  bv  committees  of  Congress  get- 
ting  employees  up  here  and  bullying  them  as  they  so  often  do  in 
both  Houses.  This  I  don't  think  is  a  decent  bit  of  behavior  for  anyone 
at  all.  You  won't  bully  the  Attorney  General  of  the  United  States,  I 
am  sure  of  that.  If  }Tou  want  him  to  come,  okay. 

Professor  Winter.  At  least  we  will  concentrate  the  bullying  on 
one  official,  who  perhaps  will  gain  some  immunity  over  time. 

Mr.  Acheson.  My  own  practice  was  always  to  come  myself.  If  my 
instructions  were  that  we  were  not  to  discuss  a  matter,  then  I  could 
deal  with  it,  because  I  knew  why.  And  I  wasn't  intimidated  by 
Senators  no  matter  how  annoying  they  could  be.  But  I  don't  think 
you  ought  to  ask  that  of  an  employee,  whose  whole  official  life  may 
be  destroyed  by  being  made  a  fool  of. 

Mr.  Edmisten.  I  have  one  question,  Mr.  Chairman. 

May  I  lead  a  quote  to  you  from  Senator  Ful bright  yesterday? 

Mr.  Acheson.  Yes. 

Mr.  Edmisten.  He  said :  "Unlike  Colonel  House  and  Harry  Hop- 
kins, who  had  no  staffs  of  their  own,  and  even  unlike  Mr.  Rostow, 
who  at  the  end  of  1968  had  a  substantive  staff  of  no  more  than  12 
persons,  Mr.  Kissinger  presides  over  a  staff  of  54  'substantive  offi- 
cers' and  a  total  staff  of  140  employees.  In  addition,  Mr.  Kissinger 
serves  as  chairman  of  six  interagency  committees  dealing  with  the 
entire  range  of  foreign  policy  and  national  security  issues  and  is  also 
in  charge  of  'working  groups'  which  prepare  the  staff  studies  on 
which  high  level  policy  discussions  are  based." 

Senator  Fulbright  contended  that  Mr.  Kissinger  is  far  more  than 
a  personal  adviser  and  that  he  should  be  subject  to  congressional  in- 
quiry, especially  in  view  of  the  fact  that  he  gives  frequent  press  con- 
ferences. Do  }tou  have  any  views  on  Senator  Fulbright's  statement? 

Mr.  Acheson.  I  disagree  with  it.  I  don't  care  whether  he  has  one 
person  or  26  or  126,  he  is  a  personal  adviser  to  the  President. 

Senator  Ervin.  As  Chairman  of  the  Subcommittee  on  Constitu- 
tional Rights  I  have  been  attempting  to  make  an  investigation  of  the 
use  of  the  Army  during  1967  and  1968  to  place  civilians  who  had  no 
connection  with  the  Army  under  surveillance.  The  method  you  sug- 
gest to  get  information  has  not  been  very  fruitful.  I  have  about  30 
pages  of  correspondence  that  has  passed  between  me  and  the  Depart- 
ment of  the  Army  in  which  I  asked  for  information  on  the  extent 
to  which  the  Army  engaged  in  that  surveillance.  One  of  my  letters 
drew  a  response  stating  that  the  requested  information  would  be  in- 
appropriate for  the  public  to  know.  I  then  asked  for  the  use  of  cer- 
tain information  that  they  had  collected  in  the  surveillance  which 
would  reflect  the  kind  of  evidence  collected.  They  said  that  they 
would  furnish  it  to  me  in  a  confidential  capacity,  which  meant  that  I 
could  not  use  it  publicly  even  in  summary  form  deleting  references 
and  individuals.  When  I  asked  for  witnesses,  the  type  of  witnesses 
they  wanted  to  send  down  were  the  Secretary  of  the  Army,  or  the 
Assistant  Secretary,  or  the  General  Counsel.  Neither  of  these  men 
were  in  the  Department  of  the  Army  at  the  time  these  events  occurred 
and  neither  of  them  had  any  personal  knowledge  of  the  events;  but 
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they  insist  on  giving  the  testimony.  When  I  .asked  for  the  presence  of 
the  general  who  had  charge  of  this  surveillance,  who  has  personal 
knowledge,  not  for  the  purpose  of  asking  anything  that  went  on  in 
the  executive  branch,  but  for  the  purpose  of  determining  the  extent 
of  the  surveillance,  I  was  informed  that  it  would  be  inappropriate 
for  the  general  to  appear.  Now,  I  would  like  to  get  some  expert  ad- 
vice on  how  I  could  iiet  that  information  from  the  Department  of 
the  Army  and  whether  or  not  I  can  subpena  the  general. 

Mr.  Acheson.  The  only  privilege  I  have  is  to  say  that  I  have  re- 
tired from  the  practice  of  law. 

Senator  Ervin.  In  this  instance  the  Department  of  the  Army  went 
far  beyond  its  authorized  constitutional  and  statutory  duty  in  these 
respects.  I  think  there  ought  to  be  some  legislation  to  see  that  the 
Army  is  not  used  as  a  national  police  force  or  as  a  national  detective 
force  in  the  future.  And  when  I  am  told  by  the  Department  of  the 
Army  what  is  appropriate  for  me  to  learn,  what  is  appropriate  for 
the  public  to  hear,  and  who  is  an  appropriate  witness  for  my  sub- 
committee to  have.  I  am  inclined  to  think  that  that  particular 
branch  of  the  Executive  Department  does  not  cooperate  with  the 
Congress  as  it  should. 

I  should  add  that  I  am  sorry  you  retired  from  the  practice  of  law 
because  your  advice  would  have  been  welcome. 

Mr.  Aciiesox.  I  would  give  you  a  suggestion.  Senator,  which  would 
be,  to  write  the  kind  of  a  bill  you  want  to  write  and  send  it  to  the 
Attorney  General  and  the  President  and  say,  I  take  it  you  have  no 
objection  to  my  reporting  this  bill.  And  you  will  find  some  action 
happening  very  fast. 

Senator  Ervin.  Thank  you  very  much. 

I  again  wish  to  express  our  deep  gratitude  for  your  appearance 
here  and  the  very  illuminating  testimony  and  views  which  you  have 
given  us  on  this  subject. 

Mr.  Acheson.  Thank  you,  Senator.  It  is  a  pleasure  to  be  with  you. 

Senator  Ervin.  Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  Mr.  Eaoul 
Berger. 

Senator  Ervin.  Eaoul  Berger  received  law  degrees  from  North- 
western University  and  from  Harvard  University.  He  practiced  in 
Washington  and  was  in  charge  of  certain  appellate  matters  for  the 
SEC.  He  then  became  a  Special  Assistant  to  the  Attorney  General, 
and  during  World  War  II  he  served  as  associate  and  then  general 
counsel  to  the  Alien  Property  Custodian.  He  entered  private  practice 
in  Washington  in  1946. 

In  1962  Mr.  Berger  was  invited  as  regents  professor  to  the  Uni- 
versity of  California  (Berkeley),  remained  several  years,  and  left  to 
devote  himself  to  study  and  writing.  The  first  fruit  of  his  study, 
Congress  v.  The  Supreme  Court,  was  published  by  Harvard  Uni- 
versity Press  in  1969.  In  a  review  in  the  American  Historical  Re- 
view, Professor  Alexander  Bickel  termed  the  book  a  distinguished 
piece  of  scholarship.  A  second  book,  dealing  with  impeachment  (and 
related  problems  under  the  Federal  Constitution)  will  be  published 
by  the  Harvard  Press  in  1971-1972. 

Mr.  Berger  was  for  years  a  member  of  the  American  Law  Insti- 
tute, served  as  chairman  of  the  section  on  administrative  law  of  the 


272 

American  Bar  Association,  and  as  chairman  of  its  special  committee 
on  special  courts.  The  Harvard  Law  School  has  appointed  him  as 
Charles  Warren  senior  fellow  in  legal  history. 

Mr.  Berger  has  done  some  very  fine  work  in  the  particular  field  in 
which  the  subcommittee  is  interested.  The  subcommittee  is  delighted 
to  welcome  him  and  to  express  its  appreciation  of  his  willingness  to 
come  and  give  us  the  benefit  of  his  views  on  this  very  important 
question. 

STATEMENT  OF  RAOUL  BERGER,  ESQ.,  AUTHOR  OE  "EXECUTIVE 
PRIVILEGE  v.  CONGRESSIONAL  INQUIRY" 

Mr.  Berger.  Mr.  Chairman,  I  thank  you  for  your  invitation;  and 
I  am  indeed  happy  to  have  the  privilege  of  appearing  before  you. 

Any  lawyer  who  is  called  on  to  follow  our  illustrious  colleague,  Mr. 
Dean  Acheson,  must  feel  like  the  lowly  vaudevillian  who  had  to 
follow  Al  Jolson.  It  is  a  hard  act  to  follow.  If  I  take  heart,  it  is  be- 
cause for  2  years  I  devoted  myself  to  a  study  of  the  problems  in- 
volved in  claims  of  executive  privilege.  And  in  the  course  of  those 
years,  I  came  forth  with  some  convictions.  And  I  don't  think  any 
lawyer  is  worth  his  salt  who,  after  study,  arrives  at  convictions  and 
hasn't  the  courage  to  state  them  f  orthrightly. 

The  study  to  which  I  refer  is  entitled  "Executive  Privilege  v. 
Congressional  Inquiry,"  which  I  have  been  told  was  introduced  by 
Senator  Fulbright.  And  a  statement  which  I  shall  submit  here  for 
the  record  is  keyed  to  that  study. 

Having  had  the  opportunity  to  hear  Mr.  Acheson,  perhaps  you 
will  indulge  me  if  I  begin  first  with  a  few  comments  on  his  remarks. 
As  I  listened  to  him,  I  felt  that  he  had  toned  down  the  position 
taken  in  his  written  statement.  When  I  first  read  in  the  statement,  for 
example,  that  the  practical  consequences  of  the  Fulbright  bill  would 
be  to  cause  useless  friction  and  hamper  the  conduct  of  the  Govern- 
ment, I  confess  I  was  astonished,  because  as  Professor  Winter  noted, 
three  Administrations,  or  at  least  two  that  I  recall,  Kennedy's  and 
Johnson's,  made  it  a  practice  to  screen  all  requests  to  invoke  execu- 
tive privilege.  And  the  consequences  in  the  Kennedy  Administra- 
tion were  not  to  cause  useless  friction  and  hamper  the  functions  of 
the  Government,  but  to  diminish  what  was  a  torrent  of  requests 
(after  the  McCarthy  hearings  by  the  Eisenhower  Administration) 
to  a  tiny  trickle.  It  didn't  shake  the  Government  into  bits,  at  all. 
And  the  first  thing  President  Johnson  said  when  he  came  into  office 
was,  I  am  going  to  continue  that  practice,  and  I  am  going  to  screen 
every  request.  And  it  proved  to  be  a  very  useful  thing.  Which  is  not 
to  say  that  what  can  be  done  on  the  presidential  side  by  a  President 
directly  can  be  done  out  of  hand  by  the  Congress,  if  there  is  a  con- 
stitutional problem  of  privilege. 

I  will  come  back  to  that. 

Let  me  make  another  point.  I  am  glad  that  your  academic  con- 
sultants have  narrowi  .1  Mr.  A^cheson's  ibjections  o  foreign  relations, 
so  that  he  is  not  making  a  blanket  attack  on  the  entire  investigatory 
process.  Because  when  I  first  read  his  statement  I  thought,  my  God, 
has  Senator  Fulbright  dropped  an  illegitimate  baby  on  the  threshold 
of  your  hearing  room.  In  fact,  congressional  investigations  have  a 
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long  and  respectable  ancestry,  and  they  have  proved  an  indispensable 
instrument  of  Government. 

Mr.  Acheson  also  raised  the  ghost  of  the  McCarthy  hearings.  We 
have  to  face  up  to  the  fact  that  the  McCarthy  hearings  left  a  stench 
in  the  nostrils  of  decent  men.  Every  time  you  come  up  with  an  in- 
vestigation to  get  more  information,  you  are  going  to  have  that 
thrown  up  to  you.  I  am  not  here  to  apologize  for  McCarthyism :  T 
despised  it.  And  I  suggest  that  the  Congress — and  you  will  permit 
me  to  be  indiscreet — the  Congress,  if  it  wants  the  President  to  police 
the  executive  branch,  has  also  to  police  some  of  its  own  reckless  and 
hot-headed  chairmen.  So  I  see  nothing  here  that  should  raise  the 
shades  of  Robespierre,  and  of  McCarthyism,  not  to  mention  the 
shade  of  the  King  of  Morocco.  What  you  are  talking  about  is  a  time- 
worn,  legitimate  function.  When  Mr.  Acheson  testified  as  to  his  own 
experience  he  demonstrated  that  a  big,  broad-gaged  man  dealing 
with  big,  broad-gaged  men,  can  avoid  a  lot  of  problems.  That  just 
confirms  Madison's:  "If  men  were  angels,  you  would  need  no  laws." 
But  you  know  at  first  hand  men  are  not  angels. 

I  will  address  myself  later  to  some  of  the  problems  of  foreign  re- 
lations and  of  treaty  making. 

Let  me  say  one  other  thing.  Of  course,  I  agree  with  Mi-.  Acheson 
that  there  are  no  absolutes.  There  are  no  absolutes  in  either  the  con- 
gresional  power  or  the  executive  power,  just  as  there  are  none  in  the 
first  amendment.  You  can't  push  any  constitutional  mandate  to  ex- 
tremes. But  in  practice,  what  results,  as  you  well  know,  is  that  the 
executive  branch  does  have  the  last  word:  it  determines  what  you 
shall  know. 

I  can't  resist  saying,  I  feel  like  a  moviegoer  who  says,  this  is  where 
I  came  in. 

Fourteen  years  ago,  I  was  employed  by  the  Comptroller  General 
along  with  two  professors,  Dean  Frank  Newman,  and  another,  to 
furnish  an  opinion.  The  Secretary  of  the  Air  Force  had  withheld  a 
document  that  by  statute  the  Comptroller  General  could  require.  It 
was  an  Inspector  General's  report.  That  wasn't  on  the  puny  scale  of 
Mr.  Kissinger's  staff;  there  was  a  staff  of  about  3.000  men  with  a 
budget  of  $24  million.  At  that  time  that  sounded  like  a  lot  of  money 
to  me  because  when  I  was  with  the  SEC,  we  didn't  have  more  than 
about  $4  million.  It  struck  me  before  I  even  investigated  it,  isn't  this 
something  that  Congress  should  legitimately  know?  How  was  this 
Inspector  General's  function  being  performed?  Maybe  you  don't 
want  to  leave  it  there.  Maybe  you  ought  to  give  him  more  money ;  or 
maybe  you  ought  to  withdraw  the  appropriation.  What  was  the 
rationale  for  the  withholding  by  the  Secretary  of  the  Air  Force?  It 
was  that  if  he  were  compelled  to  give  you  a  report  it  would  destroy 
the  Air  Force's  capacity  for  self-criticism.  This  is  self-righteousness 
raised  to  the  nth  degree,  for  an  agency  to  tell  you  that  if  you  in- 
vestigate into  our  efficiency,  you  will  destroy  it. 

Here  you  are  again,  as  I  read  Senator  Fulbright's  statement — with 
which  I  am  in  great  sympathy,  although  I  have  some  reservations 
about  his  method  of  going  about  it — facing  the  same  thing  with  the 
Comptroller  General  and  the  Secretary  of  Defense. 

You  don't  need  still  another  opinion;  and  I  claim  no  special 
respect  for  an  opinion  rendered  by  myself  as  an  ex-professor.  I  am 
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here  as  a  working  lawyer,  who  has  been  accustomed  to  assemble  facts 
and  submit  them  for  judgment.  If  the  facts  support  my  opinion,  my 
opinion  is  entitled  to  respect.  But  I  think  this  is  important:  Com- 
mittee after  committee  has  investigated  executive  privilege  and  de- 
termined that  the  claim  of  privilege  is  not  constitutional.  For  the 
most  part,  the  committees  have  drawn  different  conclusions  than  those 
of  the  Committee  of  1816  that  Mr.  Acheson  read  to  us. 

I  want  you  to  indulge  me  while  I  pull  together  a  few  historical 
facts  that  are  incontrovertible,  not  a  matter  of  mere  opinion.  These 
facts,  in  my  judgment,  illustrate  first  of  all  that  a  broad  power  of 
investigation  (I  am  tempted  to  say  almost  untrammeled,  but  for  the 
fact  that  we  have  grown  to  distrusts  absolutes)  was  an  attribute  of 
the  legislative  power.  I  want  then  to  look  at  the  executive  power  and 
ask,  what  is  embraced  in  the  executive  power?  Was  it  designed  to 
curtail  the  legislative  power  of  inquiry? 

And  by  the  way,  the  word  "Executive"  wasn't  even  known  in  Eng- 
lish law.  We  invented  that  when  Ave  were  setting  up  a  Government. 

And  I  bog  to  remind  you  of  what  you  so- well  know,  Mr.  Chairman, 
that  the  seperation  of  powers  only  comes  into  question  after  you  de- 
termine that  there  are  three  classes  of  powers,  the  legislative  power, 
the  executive  power,  and  the  judicial  power.  Then  you  conclude,  as 
the  Massachusetts  Constitution  so  wonderfully  said,  each  of  these 
different  powers  shall  be  separate.  In  a  word,  the  seperation  of 
powers  is  really  an  abstraction.  You  can't  build  anything  on  it  by 
mere  logical  analysis.  You  have  to  go  to  history  to  find  out  what 
was  the  legislative  power,  as  for  example  we  go  to  English  history 
to  find  out  whether  courts  have  a  contempt  power. 

Then  I  want  to  address  a  few  remarks  to  what  is  clearly  an  ex- 
traordinary document,  submitted  on  a  great  constitutional  contro- 
versy by  the  Attorney  General  to  the  Senate,  the  so-called  "Attorney 
General's  Memorandum,"  which  has  become  a  bible.  This  bible  de- 
serves a  closer  look,  because  you  are  going  to  get  citations  from  the 
Attorney  General's  Memorandum  as  if  it  were  holy  text. 

And,  finally,  I  want  to  address  myself  to  this :  What  we  have  here 
are  two  conflicting  claims  of  constitutional  power;  a  conflict  respect- 
ing constitutional  boundaries.  And  neither  branch  can  settle  those 
boundaries  by  itself.  A  boundary  dispute  has  to  be  turned  over  to 
the  courts.  And  if  I  may  be  so  bold.  Mr.  Senator,  no  attempt  to 
handle  this  by  temporizing,  by  persuasion,  is  going  to  settle  it. 
Sooner  or  Inter  you  will  have  to  do  what  Senator  Matthew  Nealy 
once  said:  "This  intolerably  prolonged  controversy  must  be  sub- 
mitted to  the  courts."  Only  the  court  may  finally  decide  whether  your 
powers  are  limited  by  executive  privilege.  When  the  court  speaks, 
you  will  no  longer  be  a  beggar,  you  will  be  in  a  position  to  demand 
the  information  you  are  entitled  to  have. 

Willi  your  indulgence,  let  me  begin  with  the  question  of  power. 
If  we  have  power,  we  can  then  talk  about  the  Fulbright  bill  and 
some  of  its  deficiencies. 

I  don't  propose  here  to  go  into  details  of  Parliament's  power  to 
investigate.  That  was  studied  by  Professor  Landis  of  Harvard,  who 
devoted  a  long  article  to  Parliament's  power  of  inquiry.  I  went  over 
a  great  deal  of  that  material,  and  I  am  convinced  after  reading  and 
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checking,  that  this  was  an  established  power.  Let  me  cite  just  one 
case. 

When  Robert  Walpole,  who  was  a  Prime  Minister,  was  toppled 
from  office,  the  new  party  under  the  elder  William  Pitt,  started  in- 
vestigating 20  years  of  what  they  termed  his  misdeeds.  In  large  part 
it  dealt  with  foreign  affairs,  because  the  investigators  felt  they  had 
been  badly  handled  for  a  long  time.  In  that  investigation,  an  opposi- 
tion spokesman,  who  was  joined  by  Walpole's  own  son,  Horace  Wal- 
pole, conceded  that  "we  have  a  right  to  inquire  into  the  conduct  of 
our  public  affairs."  I  just  want  to  read  what  William  Pitt  said.  He 
summarized  the  precedents- — and  again,  from  a  personal  check,  I 
believe  he  did  it  justty — and  said:  "We  are  called  the  Grand  Inquest 
of  the  Nation"  (by  the  way.  when  you  read  the  records  of  the  ratifi- 
cation conventions,  time  and  time  again  you  run  across  the  language, 
the  legislature  is  the  Grand  Inquest  of  the  Nation,  those  who  wrote 
our  Constitution  and  those  who  voted  to  adopt  it,  knew  full  well 
what  the  Grand  Inquest  of  the  Nation  was)  "we  are  called  the 
Grand  Inquest  of  the  Nation  and,  as  such,  it  is  our  duty  to  inquire 
into  every  step  of  public  management,  either  abroad  or  at  home,  in 
order  to  see  that  nothing  has  been  done  amiss."  And  in  fact  William 
Yonge,  who  was  one  of  the  leaders  of  the  opposition,  conceded  that 
there  is  no  limit  on  investigation  of  domestic  affairs.  And  I  may  add, 
they  clapped  the  Solicitor  of  the  Treasury  in  jail  when  he  refused  to 
testify  on  the  ground  of  self-incrimination. 

How  did  this  look  to  Colonial  eyes?  We  have  wonderful  testimony 
recorded  by  James  Wilson  in  1774.  James  Wilson  became  one  of  the 
great  leaders  of  the  Constitutional  Convention.  He  was  the  leading 
proponent  of  the  Constitution  at  the  Pennsylvania  ratification  con- 
vention. Let  me  read  what  he  said : 

The  House  of  Commons  have  checked  the  progress  of  arbitrary  power  and 
have  supported  with  honor  to  themselves  and  with  advantage  to  the  Nation, 
the  character  of  grand  inquisitors  of  the  Realm.  The  proudest  ministers  of 
the  proudest  monarchs  have  trembled  at  their  censures ;  and  have  appeared 
at  the  ban  of  the  House  to  give  an  account  of  their  conduct. 

Understandably,  the  Colonial  practices  reflected  this  background. 
Professor  Potts  of  Pennsylvania,  concluded  in  the  University  of 
Pennsylvania  Law  Review  in  1926,  "The  Colonial  Assemblies,  like 
the  House  of  Commons,  early  assumed,  usually  without  question  the 
right  to  investigate  the  conduct  of  the  other  departments  of  the 
government,"  including  the  right  to  examine  official  books  and  rec- 
ords, including  Army  affairs.  Such  practices  found  specific  expression 
in  the  Maryland  Constitution  of  1776.  which  empowered  the  House 
to  "call  for  all  public  or  official  papers  and  records,  and  send  for 
persons  whom  they  may  judge  necessary  in  the  course  of  inquiry 
concerning  affairs  relating  to  the  public  interest." 

Now  comes  the  Continental  Congress  and  sets  up  a  Department  of 
Foreign  Affairs  presided  over  by  a  Secretary,  like  our  Secretary  of 
State.  In  creating  this  Department  of  Foreign  Affairs,  the  Continen- 
tal Congress  provided  that,  "any  Member  of  Congress  shall  have  ac- 
cess to  all  the  papers  of  his  office,  provided  that  no  copies  shall  be 
taken  of  matters  of  a  secret  nature  without  the  special  leave  of 
Congress." 
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So  here  was  a  Continental  Congress  which  really  controlled  the 
Executive,  but  was  so  jealous,  remembering  history  and  TValpole, 
that  it  said,  notwithstanding  that  you  are  a  part  of  the  Congress,  we 
want  at  all  times  to  have  access  to  your  records.  Thus  not  even  foreign 
affairs,  as  this  Continental  Congress  showed,  not  even  foreign  affairs 
were  immune  from  congressional  inquiry.  There  were  no  secrets. 

All  of  this  was  summarized  by  the  Supreme  Court  in  1927  in 
McGrain  v.  Daugherty  : 

In  actual  legislative  practice,  power  to  secure  needed  information  by  such 
(investigatory)  means  has  long  been  treated  as  an  attribute  of  power  to 
legislate.  It  was  so  regarded  in  the  British  Parliament  and  in  the  Colonial 
Legislature   before   the   American   Revolution. 

Xo  decision  has  ever  questioned  that.  And  I  may  say  that  history 
richty  fortifies  it. 

The  Court  went  on  to  say — and  I  am  jumping  ahead  a  little — 
"this  power  was  both  asserted  and  exerted  by  the  House  of  Repre- 
sentatives in  1792,  when  it  appointed  a  Select  Committee  to  inquire 
into  the  (General)  St.  Clair  expedition  and  authorized  the  Committee 
to  send  for  necessary  persons,  papers,  and  records.  Mr.  Madison,  who 
had  taken  an  important  part  in  framing  the  Constitution  only  5 
years  before,  and  four  of  his  associates  in  that  work,  were  Members 
of  the  House  of  Representatives  at  the  time  and  all  voted  for  the 
inquiry." 

So  I  submit  to  you,  the  power  of  inquiry  is  a  judicially  recognized 
attribute  of  the  legislative  power. 

The  Attorney  General  dismissed  McGrain  v.  Daugherty  because  it 
was  Mally  Daugherty,  who  was  an  Ohio  banker  and  the  brother  of 
the  Attorney  General,  Harry  Daugherty,  that  was  summoned  to 
produce  bank  records  for  an  investigation  of  charges  of  corruption 
against  Harry  Daugherty.  Hence,  the  Attorney  General's  memoran- 
dum said,  McGrain  is  limited  to  private  persons.  That  is  about  as 
ridiculous  a  statement  as  one  could  make,  because  McGrain  itself  said 
that  Congress  has  jurisdiction  to  inquire  into  "the  administration  of 
the  Department  of  Justice — whether  its  functions  were  being  prop- 
erly discharged  or  were  being  neglected  or  misdirected,  and  par- 
ticularly whether  the  Attorney  General  and  his  assistants  were  per- 
forming or  neglecting  their  duties."  The  Attorney  General  would 
have  it  that  although  you  can  investigate  it,  you  may  only  question 
his  brother.  In  fact,  the  vast  bulk  of  the  parliamentary  and  Colonial 
investigations  were  directed  at  officials,  not  at  private  persons.  And 
as  the  McGrain  quotation  sIioavs,  they  cited  General  St.  Clair,  a  pub- 
lic person  to  justify  the  investigation  of  a  private  person. 

So  much  for  pre-1787. 

Xow,  I  come  to  something  that  is  of  extreme  importance,  and 
which  has  been  pretty  much  neglected.  In  1789  the  first  Congress 
passed  a  statute.  It  was  drafted  by  Alexander  Hamilton  and  ap- 
proved by  President  Washington.  It  imposed  a  duty  on  the  Secretary 
of  the  Treasury  to  give  information  to  either  House  of  the  Legis- 
lature, "in  person  or  in  writing  (as  may  be  required),  respecting  all 
matters  *  *  *  which  shall  appertain  to  his  office."  This  is  a  consti- 
tutional construction  of  the  greatest  moment.  The  first  Congress  is 
one  of  the  most  respected  interpreters  of  the  Constitution,  because  as 
McGrain  remarked,  there  were  at  least  five  Members  of  the  House 
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"who  sat  in  the  convention,  and  there  were  probably  18  all  told,  who 
sat  in  the  convention  and  in  the  several  ratification  conventions.  They 
knew  at  first  hand  what  those  who  framed  and  those  who  adopted 
the  Constitution  meant. 

Senator  Ervix.  I  believe  Alexander  Hamilton  is  credited  with 
being  an  advocate  of  strong  executive  powers  as  well  as  strong  power 
of  the  Government  generally. 

Mr.  Berger.  He  was.  I  will  come  to  that  later,  if  you  will  permit 
me  to  go  along,  because  I  am  going  to  talk  about  the  executive  power. 

Let's  remember  that  Hamilton  had  drafted  much  of  The  Federalist, 
and  that  Washington  was  the  presiding  officer  of  the  Federal  Con- 
vention, and  would  not  blindly  sign  something  that  he  didn't  under- 
stand. And  parenthetically,  when  an  investigation  of  Hamilton's 
conduct  of  the  Treasury  was  later  rumored,  Washington  wrote :  "No 
one  .  .  .  wishes  more  devoutly  than  I  do  that  they  (the  charges)  may 
be  probed  to  the  bottom,  be  the  result  what  it  may  be."  He  wel- 
comed investigation.  He  didn't  try  to  put  a  foot  against  the  door. 

I  may  add  that  Attorney  General  dishing  advised  the  President  in 
1854  that  the  1789  statute  made  explicit  what  was  "by  legal  implica- 
tion" the  duty  of  all  Members  of  the  Cabinet,  and  concluded  that 
Congress,  "may  at  all  times  call  on  them  for  information  or  explana- 
tion in  matters  of  official  duty." 

When  we  reflect  on  the  1816  Senate  Committee  Report  that  Mr. 
Acheson  cited  to  you,  remember,  it  was  not  only  Cushing  wTho  spoke 
to  the  contrary  but  there  is  a  powerful  statement  by  President  Jack- 
son, another  one  by  President  Buchanan,  and  still  another  by  Presi- 
dent Polk,  recognizing  a  broad  power  of  investigation  of  the  execu- 
tive branch. 

Now,  let  me  turn  to  the  executive  power,  sir.  My  question  is,  what 
is  there  in  the  executive  power  that  cuts  down  this  established  at- 
tribute of  the  legislative  power,  the  power  of  inquiry  '. 

The  Attorney  General's  memorandum  argues  that  since  the  Presi- 
dent is  invested  with  "executive  power"  and  is  directed  to  "take  care 
that  the  laws  be  faithfuly  executed,"  and  since  he  is  supreme  in  his 
domain,  his  department  cannot  be  compelled  to  give  information 
which  the  President  determines  to  withhold.  Right  there,  let's  look  at 
what  the  arch-priest  of  the  separation  of  powers,  Montesquieu,  said. 
Montesquieu  was  cited  time  and  time  again  in  the  several  conventions 
as  the  great  man  on  separation  of  powers.  He  built  on  what  he 
thought  was  the  English  practice.  And  he  said : 

The  Legislature  should  have  the  means  of  examining  in  what  manner  its 
laws  have  been  executed  by  public  officials. 

In  a  word,  here  was  one  of  the  giants  of  the  separation  of  powers, 
Avho  did  not  conceive  that  the  executive  power  in  any  way  cut  down 
the  power  of  inquiry. 

The  Attorney  General  would  have  us  assume  that  the  execution  of 
the  laws  requires  that  Congress  be  kept  in  the  dark  whether  the 
laws  it  has  enacted  are  in  fact  being  faithfully  executed.  I  can't 
make  sense  of  that. 

To  better  arrive  at  the  meaning  of  the  separation  of  powers,  the  in- 
tention of  the  framers,  let's  see  how  the  scene  appeared  to  them.  In 
1789  there  was  a  pervasive  fear,  Mr.  Chairman,  that  a  strong  execu- 
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tive  might  transform  his  office  into  a  Monarchy.  I  don't  have  the  cita- 
tion here,  but  I  can  safely  say  to  you  that  the  ratification  conventions, 
the  Convention  in  Philadelphia  are  studied  with  expressions  of  fear 
by  big  men  that  the  strong  executive  will  speedily  become  a  Monarch. 
The  belief  prevalent  at  the  end  of  the  colonial  period  was.  in  the 
words  of  Professor  Corwin,  that : 

*  *  *  The  Executive  Magistracy  was  a  natural  enemy,  the  Legislative  As- 
sembly the  natural  friend  of  liberty. 

Why  was  that?  That  wasn't  just  an  attachment  to  a  dogma.  It 
emerged  because  throughout  the  colonial  period,  the  assemblies  were 
selected  by  the  Colonies,  but  the  governor  and  the  justices  were 
saddled  on  them  by  the  Crown.  The  darling  of  the  Colonials  was 
their  legislature,  and  they  carried  that  over,  and  it  took  quite  awhile 
for  them  to  be  disenchanted. 

To  be  sure,  Madison  feared  that  all  power  might  be  sucked  into  a 
legislative  vortex.  That  was  because  of  events  which  occurred  between 
1776  and  1789.  But  he  concluded — and  this  is  important,  Mr.  Chair- 
man— that  "in  republican  government,  the  legislative  authority  neces- 
sarily predominates."  Congress  is  being  treated  like  a  junior  partner, 
if  not  like  an  office  bo}',  when  it  is  in  fact  a  senior  partner  of  the 
government.  Presumably  such  considerations  led  Roger  Sherman  to 
say  in  the  constitutional  convention  that  the  Executive  was  "nothing 
more  than  an  instrument  for  carrying  the  will  of  Congress  into  ef- 
fect." Even  the  leader  of  the  strong  executive  party,  James  Wilson, 
who  favored  an  executive  "independent  of  the  legislature,"  neverth- 
less  stated  that  the  only  strictly  Executive  powers  "were  those  of 
executing  the  laws  and  appointing  officers." 

On  this  issue,  I  combed  the  record  of  the  Philadelphia  Convention, 
of  all  of  the  ratification  conventions,  so  that  1  can  safely  say  that 
was  the  prevalent  view.  They  were  told  time  and  time  again,  we  are 
not  giving  the  President  any  more  power  than  the  governors  have. 
He  just  has  the  power  to  execute  the  laws.  So  Justices  Holmes. 
Brandeis,  Black,  Douglas,  Frankfurter,  and  Jackson,  found  it  to  be. 
And  the  extraordinary  thing  is  not  merely  that  there  is  no  word  in 
the  Constitution  that  expresses  any  intention  whatsoever  to  curtail 
the  normal  attribute  of  the  legislative  power,  or  that  the  Executive 
power  is  to  rise  above  this  attribute,  but  there  is  not  a  single  word 
in  any  one  of  the  conventions  expressing  any  intention  to  curtail  the 
legislative  power  of  investigation.  Instead  time  after  time  there  is  a 
reference  to  the  grand  inquest  of  the  Nation  in  one  context  or 
another. 

And  the  reason  was  because  the  founders  had  before  them  Mon- 
tesquieu and  the  English  experience.  They  saw  it  as  a  basic  value  in 
the  separation  of  powers  that  ultimate  surveillance  should  rest  in  the 
legislature.  That  was  the  view  of  Woodrow  Wilson,  which  Senator 
Fulbright  read  to  you.  And  it  was  the  view  of  Mr.  Acheson's  great 
friend,  Felix  Frankfurter,  when  he  was  a  professor.  Writing  in 
1924,  when  the  Senate  hit  pay  dirt  in  the  Teapot  Dome  Investiga- 
tion, he  said,  the  power  of  investigations  must  be  untrammeled. 

Now,  let  me  direct  your  attention  to  a  cognate  factor,  the  sig- 
nificance of  which  may  not  at  first  appear,  and  which  by  the  way 
also  bears  on  the  whole  issue  of  secrecy  of  the  Pentagon  papers.  The 
Constitution,  as  you  know,  requires  each  House  to  keep  a  journal  and 
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to  publish  it,  except  "such  part  as  may  in  their  judgment  require 
secrecy."  This  provision  passed  by  a  very  narrow  margin  over  James 
Wilson's  vigorous  objection.  He  said : 

The  people  have  a  right  to  know  what  their  agents  are  doing  or  have  done, 
and  it  should  not  be  in  the  option  of  the  legislature  to  conceal  their  proceedings. 

Later  when  George  Mason  and  Elbridge  Gerry  renewed  the  ob- 
jection and  pressed  for  publication  of  all  proceedings,  they  were 
told  "coses  might  arise  where  secrecy  might  be  necessary  in  both 
Houses."'  for  example,  "measures  preparatory  to  a  declaration  of 
war."  We  all  agree,  we  wouldn't  want  to  publish  that  in  the  New 
York  Times.  But  observe  how  narrow  was  the  explanation  to  justify 
secrecy.  Nevertheless,  when  this  came  into  the  ratification  conventions, 
it  again  met  harsh  criticism.  Patrick  Henry  said  in  Virginia:  "The 
liberties  of  a  people  never  were  secure  when  the  transaction  of  their 
rulers  may  be  concealed  from  them."  that  "to  cover  with  a  veil  of 
secrecy  the  common  routine  of  business  is  an  abomination." 

To  quiet  such  fears,  John  Marshall,  who  was  a  leader  for  adoption 
in  the  Virginia  convention,  said:  "Secrecy  is  only  used  when  it  would 
be  fatal  and  pernicious  to  publish  the  schemes  of  government,"  as 
when  "debating  on  the  propriety  of  declaring  war,  or  on  military 
arrangements." 

When  we  talk  about  the  ratification  conventions,  I  beg  to  remind 
you  that  Jefferson  and  Madison  thought  they  were  vastly  more  im- 
portant than  the  Philadelphia  Convention.  And  why?  Because  until 
the  Convention  submitted  the  Constitution  to  the  State  convention 
for  ratification,  it  was  just  a  proposal,  a  piece  of  paper.  It  was  only 
when  it  was  adopted,  that  it  became  a  significant  institution.  And  it 
was  only  adopted  after  heated  debate  by  a  narrow7  margin,  when  one 
assurance  or  another  was  made  that  it  only  means  this  or  that.  It  is 
not  open  to  us  to  repudiate  assurances  that  were  made  to  procure 
ratification. 

The  moral  I  want  to  draw  from  this  is  that  here  vTas  an  express 
grant,  the  only  express  grant  of  secrecy  in  the  Constitution,  to  enable 
Congress  to  conceal  from  the  public,  and  it  was  subjected  to  severe 
criticism  and  narrowly  approved  and  construed.  Now  comes  the 
President  and  invokes  an  implied  "uncontrolled  discretion"  to  conceal 
anything  and  everything  from  his  great  partner  in  government,  the 

Congress ! 

So  much  for  the  Executive  power. 

What  does  the  role  of  the  President,  as  Commander  in  Chief  add 
to  his  right  to  withhold  information?  Does  it  immunize  military 
affairs  from  disclosure,  military  secrets? 

He  can  act  as  commander  only  as  long  as  he  is  given  an  army.  As 
you  know,  only  Congress  can  raise  and  support  armies.  It  can  with- 
draw7 support.  It  can't  make  appropriations  for  more  than  2  years. 
Article  I  provides  that,  "no  money  shall  be  drawn  from  the  Treasury 
but  in  the  consequence  of  appropriations  made  by  law."  All  that 
Congress  has  to  do  is  to  withhold  or  withdraw  appropriations  and  the 
President  hasn't  got  as  much  as  a  tin  soldier.  He  has  only  an  empty 
title. 

Can  it  be  that  Congress  cannot  preliminarily  inquire  wmether  such 
withdrawal  is  necessary,  whether  it  lias  got  to  withdraw  an  ap- 
propriation or  withhold  it,  or  to  make  a  larger  one  ?  Must  Congress, 
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like  Charles  Lamb's  Chinaman,  burn  down  the  barn  to  roast  the  pig  \ 

We  have  an  early  precedent,  so  we  don't  have  to  speculate  about 
that.  The  St.  Clair  case  in  1797  was  cited,  you  will  remember  in 
McGrain  v.  Dougherty.  That  was  a  disastrous  expedition.  The  Con- 
gress appointed  a  committee  to  inquire  into  the  failure  of  the  expedi- 
tion led  by  General  St.  Clair,  with  power  "to  call  for  such  persons, 
papers  *  *  *  as  may  be  necessary  to  assist  their  inquiries." 

Much  has  beon  made  by  the  Attorney  General  of  a  vest  pocket 
memorandum  by  Jefferson  that  was  found  in  his  private  papers  in 
what  he  called  unofficial  notes.  I  treated  it  at  length  in  my  study, 
and  if  there  were  time  I  would  be  happy  to  discuss  it.  We  don't  need 
to  pause,  because  regardless  of  the  views  there  expressed,  there  is  no 
record  of  a  claim  made  by  Washington  to  the  Congress  of  a  plenery 
power  to  withhold.  Quite  the  contrary.  Every  document  was  turned 
over.  And  Douglas  Freeman,  the  great  biographer  of  Washington 
said :  "Not  even  the  ugliest  line  on  the  flight  of  the  beaten  troops  was 
eliminated." 

So  here  in  military  affairs,  you  have  another  construction  by 
George  Washington:  of  course  Congress  is  entitled  to  the  papers. 
And  he  wrote  St.  Clair,  you  ought  to  be  happy,  you  will  now  have  a 
chance  to  exonerate  yourself. 

And  yet  this  case  is  cited  by  the  Attorney  General's  memorandum 
to  illustrate  a  Presidential  refusal  of  information,  when  in  fact  all 
the  information  was  turned  over. 

Now,  we  will  turn  to  foreign  affairs.  And  it  is  no  more  profitable 
to  spin  general  theories  out  of  the  concept  of  foreign  affairs,  than  it 
is  out  of  the  concept  of  separation  of  powers.  In  this  area,  as  else- 
where, what  Holmes  said  ought  to  be  our  guide :  "A  page  of  history 
is  worth  a  volume  of  logic." 

Let  me  sketch  briefly  a  few  historical  matters  at  the  very  begin- 
ning of  the  Constitution.  In  matters  of  constitutional  interpretation, 
that  is  the  important  period.  What  did  men  think  who  knew  the 
Constitution  at  first  hand.  I  am  worried  about  constructions  60,  70, 
or  80  years  later.  To  me,  that  is  bootstrap  lifting. 

There  is  one  bit  of  history  that  may  on  first  blush  look  as  if  it 
reads  against  plenary  investigation  of  foreign  affairs.  I  went  to  meet 
it  head-on.  That  was  the  investigation  of  Robert  Walpole,  in  1742  by 
Parliament.  The  House  of  Commons  had  asked  for  all  correspondence 
with  the  King  of  Prussia,  "relating  to  the  state  of  Avar  in  the  Em- 
pire." The  King  didn't  make  an  outright  refusal,  he  temporized.  He 
said  the  request  would  be  "carefully  examined  in  order  to  see  how  far 
the  same  may  be  complied  without  prejudice  to  the  public,  and  con- 
sistently with  the  confidence  reposed  in  him  by  other  Princes." 

Immediately  the  House  requested  all  correspondence  with  the 
States  General  about  the  same  subject.  William  Pitt.  Walpole's  great 
successor  derided  the  claim  that  "by  this  inquiry,  we  shall  be  in 
danger  of  discovering  (disclosing)  the  secrets  of  our  government  to 
our  enemies.  We  have  had  many  parliamentary  inquiries  into  the 
conduct  of  Ministers  of  State,  and  yet  I  defy  anyone  to  show  that 
our  public  affairs,  either  abroad  or  at  home  suffered  by  any  such 
discovery." 

This  royal  temporizing  was  canceled  out,  in  my  view,  by  the 
ascendency  the  House  of  Commons  before  long  achieved.  They  no 
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longer  had  to  ask  the  King,  the  Prime  Minister  was  their  Man 
Friday.  They  could  topple  him  if  they  didn't  get  the  information. 

More  importantly,  the  Continental  Congress  didn't  look  to  what  the 
King  said;  it  looked  to  the  claims  that  the  Parliament  made.  When 
they  set  up  a  Secretary  of  State  in  1776,  they  provided  that  every 
document  of  foreign  affairs  should  be  available  to  Members  of  Con- 
gress. The  Attorney  General  argued  that  the  failure  of  the  First 
Congress  to  make  a  similar  provision  bespeaks  an  intention  to  with- 
hold from  Congress  a  similar  right  of  inspection.  But  he  overlooked 
the  fact  that  the  First  Congress  required  the  Secretary  of  the 
Treasury  to  furnish  information  to  either  House  respecting  "all 
matters"  pertaining  to  his  office,  a  measure  drafted  by  Hamilton  and 
confirmed  by  Washington.  There  isn't  the  time  to  explain  why  this 
was  only  drafted  with  respect  to  the  Secretary  of  the  Treasury  and 
not  Foreign  Affairs  and  the  other  departments.  But  if  3^011  choose 
to  ask  me  later,  I  shall  be  happy  to  respond. 

Remember  to  that  Attorney  General  Cushing  later  advised  the 
President  that  all  branches  of  the  executive  department  were  by  legal 
implication  under  the  same  duty  as  the  Secretary  of  the  Treasury. 

Now  we  come  to  the  Attorney  General's  memorandum,  which  places 
great  stress  on  Washington's  refusal  in  1796  to  furnish  information 
respecting  the  Jay  Treaty.  And  I  observed  that  Mr.  Acheson  re- 
peated that  here  today.  That  wasn't  a  refusal  to  the  Congress  for  all 
the  documents  were  turned  over  to  the  Senate,  though  withheld  from 
the  House.  But  the  House  had  access  to  them,  because,  as  was  said 
on  the  floor  of  the  House  in  the  debate,  all  you  have  got  to  do  is  walk 
over  and  you  will  find  them  on  the  Clerk's  desk,  and  you  can  look  at 
anything  you  want. 

But  Washington  did  refuse  the  documents  to  the  House,  not  on 
the  ground  of  executive  privilege,  but  on  the  ground  that  the  House 
did  not  have  a  right  to  the  treaty  documents  because  it  had  no  part 
to  play  in  making  treaties,  because  that  is  exclusively  a  prerogative 
of  the  Senate  and  the  President. 

That  blew  up  a  storm.  Madison  criticized  it  very  severely ;  Wash- 
ington's reasons  for  withholding,  he  said,  were  the  worst  possible 
reasons. 

What  is  interesting  for  our  purposes,  Mr.  Chairman — and  I  beg 
you  to  focus  on  this — Washington  emphasized  that  he  had  no  disposi- 
tion to  withhold  any  information  which  could  be  required  by  either 
House  as  a  right.  He  indicated  that  such  a  right  would  have  existed, 
for  example,  had  the  House  required  the  papers  for  the  purposes  of 
impeachment.  In  a  word,  he  recognized  that  the  power  to  impeach 
didn't  necessarily  mean  that  the  House  had  to  impeach  before  it 
investigated.  It  could  ask  the  President  for  papers  bearing  on  im- 
peachment for  purposes  of  inquiry. 

In  sum,  given  a  relevant  legislative  function,  Washington  indi- 
cated that  the  House  had  the  right  which  he  would  honor,  to  see 
executive  documents,  even  respecting  foreign  affairs. 

I  want  to  put  in  the  next  3  minutes  to  counter  Mr.  Acheson's  cita- 
tion of  an  1816  Senate  committee  report,  in  connection  with  which  I 
should  say  that  that  committee  was  at  least  in  cautious.  No  commit- 
tee was  entitled,  against  the  historical  background,  to  disclaim  con- 
gressional powers. 
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I  beg  you  to  remember,  I  am  only  going  to  give  3*011  several  high- 
lights. In  my  study,  I  cite  four  or  five  instances.  And  I  am  confident 
that  were  your  Legislative  Eeference  Bureau  to  bend  its  efforts  on  the 
Annals  of  Congress  for  the  first  10  or  15  years  of  our  Government, 
they  -would  find  other  instances.  But  let's  begin  with  a  very  early  one. 

In  the  debate  preceding  the  House  request  for  the  Jay  papers, 
Edward  Livingston,  perhaps  one  of  the  most  learned  lawyers  that 
ever  sat  in  the  Congress,  pointed  out  that  "from  the  establishment  of 
the  Constitution  *  *  *  the  Executive  had  been  in  the  habit  of  free 
communication  with  the  Legislature  as  to  our  external  relations." 
Let  me  spell  that  out.  Instead  of  invoking  executive  privileges,  in- 
stead of  withholding  information  from  Congress,  the  President  freely 
furnished  it. 

I  checked  Livingston's  citations  as  well  as  those  of  two  of  his 
confreres  in  the  Congress.  And  they  fully  confirm  the  citations  as 
your  Staff  will  find,  if  you  will  have  them  check  further. 

On  December  5,  1793,  Washington  wrote  to  both  the  Senate  and 
the  House  that  negotiations  between  this  country  and  Spain  were 
ponding.  There,  Senator  Mathias,  Washington  was  talking  about 
pending  negotiations  before  a  treaty  was  submitted.  And  he  gave 
them  all  the  confidential  information,  and  said  that  the  negotiations 
would  be  made  known  to  the  Legislature  in  confidence,  meaning, 
don't  publish  it  to  the  public. 

In  1793,  he  also  transmitted  to  Congress  documents  of  a  "confi- 
dential" nature  respecting  the  Proclamation  of  Neutrality — not  a 
treaty,  but  still  foreign  affairs. 

Jefferson  recorded  in  November  1973  that  he  had  urged  Washington 
with  respect  to  certain  matters  concerning  France  and  England  to 
"lay  before  the  Legislature  and  the  public  what  had  passed  on  inexe- 
cution  of  the  treaty,"  and  that  the  President  decided  without  reserve 
to  do  so. 

Later,  Jefferson  as  Vice  President,  wrote  a  "Manual  of  Procedure," 
in  1801,  as  you  know,  sir.  which  is  probably  still  in  use  by  the 
Senate.  And  in  section  52  he  says  "it  has  been  the  usage  for  the 
executive,  when  it  communicates  a  treaty  to  the  Senate  for  their 
ratification,  to  communicate  also  the  correspondence  of  the  negotia- 
tors." 

At  the  time  of  the  Jay  episode  John  Adams  was  Vice  President; 
Jefferson  and  Hamilton  were  out  of  the  cabinet ;  and  Washington 
now  leaned  on  Adams.  John  Adams  commented  on  Washington's 
refusal  of  the  Jay  papers  to  the  House  (not  to  the  Senate).  "I  can- 
not deny  the  right  of  the  House  to  ask  for  papers.  My  ideas  are  very 
high  of  the  rights  of  the  House  of  Eepresentatives."  And  his  son, 
John  Quincy  Adams,  after  moving  from  the  Presidency  to  the  House, 
said  that,  "the  House  had  the  right  to  demand  and  receive  all  the 
papers"  respecting  President  Polk's  instructions  to  our  Minister  to 
Mexico.  Now,  here  were  two  great  men  who  had  been  great  diplo- 
mats. You  will  recall  John  Adams  was  a  negotiator  of  our  treaties 
when  he  had  been  in  France.  John  Quincy  Adams  served  in  Eussia 
and  elsewhere,  and  here  were  two  men  who  knew  where  all  the  bones 
were  buried,  and  yet  they  said,  the  House — not  the  Senate,  mind 
you,  had  a  right  to  know  about  foreign  affairs.  It  was  a  foregone 
conclusion  that  the  Senate  had  a  right  to  know. 
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Now.  we  turn  to  something  important  that  was  raised  by  Mr. 
Acheson.  For  the  purposes  of  the  Senate's  "consent"  function,  it  may 
possibly  suffice  to  have  all  documents  after  negotiations  have  been 
completed.  I  say  it  may  possibly  suffice.  And  certainly  you  ought  to 
have  all  the  documents.  No  joker's  wild.  For  you  can't  really  consent 
intellio-entlv  to  a  treaty  without  full  disclosure.  The  SEC  wants  full 
disclosure  about  securities  which  will  be  sold  to  the  public.  And 
when  the  Executive  is  selling  a  Vietnam  strategy,  he  too  should  put 
all  the  cards  on  the  table. 

The  Constitution  says  that  the  Senate  shall  advise  and  consent  with 
respect  to  making  the  treaties.  We  are  not  in  the  dark  about  that. 
Hamilton  said  in  "The  Federalist"  that  the  Senate  participates  in 
making  treaties.  And  James  Wilson  (the  greatest  American  lawyer 
of  his  time  said  Professor  McCloskey)  said  that  the  Senate  and  the 
President  make  treaties.  It  seems  to  me  the  constitutional  language 
requires  that.  How  can  you  help  "make"  a  treaty  if  you  don't  know 
a  thing  about  how  it  is  being  negotiated?  How  can  the  Senate  "ad- 
vise" as  to  the  "making"  of  a  treaty  if  it  is  kept  in  the  dark?  That 
doesn't  mean  that  you  have  to  play  strip  poker  in  full  view  of  the 
public.  The  alternative  to  operation  in  a  gold  fish  bowl  is  not  neces- 
sarily a  darkroom.  The  Secretary  of  State  can  come  up  and  talk  to 
the  Analogue  of  Vandenburg,  George,  and  Connally,  as  Mr.  Acheson 
did.  He  can  confide  in  two  or  three  leading  members.  That  is  how  the 
atomic  secret  was  kept.  As  a  matter  of  fact,  it  isn't  in  great  matters 
of  state,  generally,  that  secrecy  is  maintained,  because  the  Senate  was 
told  about  the  Bay  of  Pigs,  the  Senate  was  told  about  the  Khrushchev 
crisis.  It  is  the  little  man  that  would  withhold  evidence  on  little 
things,  very  often  things  that  the  President  doesn't  even  know  about. 

When  Eisenhower  found  out  that  the  Government  had  employed 
Adolph  Wenzell  in  the  Dixon-Yates  case  who  was  also  on  the  private 
side,  he  said,  how  can  that  be  ?  When  he  found  out.  he  said  this  was 
no  good.  But  how  did  he  find  out.  There  was  an  investigation  on  the 
Hill. 

I  would  not  be  so  presumptuous  as  to  lecture  this  committee  on  how 
to  participate  in  the  conduct  of  foreign  relations.  But  I  submit  to  you, 
don't  too  quickly  surrender  your  right  to  participate  in  making 
treaties,  a  right  which  both  Hamilton  and  James  Wilson  confirmed. 

The  costliness  of  a  President's  neglect  to  take  the  Senate  into  his 
confidence  during  negotiations  was  illustrated  by  the  crashing  re- 
jection of  the  League  of  Nations  brought  back  by  Wilson  from  Paris. 
You  can't  do  business  that  way.  You  have  to  recognize  the  Senate  as 
a  partner  in  the  making  of  treaties. 

And  I  am  with  Senator  Fulbright :  The  House  Members  are  sub- 
ject to  being  voted  out  of  office  every  2  years.  They  have  constituents 
that  constantly  ring  their  phones.  It  is  a  good  thing  for  the  country 
and  for  the  Senate  to  know  what  is  being  negotiated. 

And  in  reply  to  Mr.  Acheson,  Sir  Ivor  Jennings,  a  wise  observer 
stated : 

Negotiations  with  foreign  powers  are  difficult  to  conduct  when  a  lynx-eyed 
opposition  sits  suspiciously  on  watch.  We  might  have  a  better  foreign  policy  if 
we  had  no  parliament,  but  we  might  have  a  worse.  We  are  a  free  people 
because  we  can  criticize  fully. 

Without  full  information,  there  can  be  no  effective  criticism. 

68-287 — 71 19 
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I  may  add  about  the  English  practice :  the  opposition  is  kept  fully 
aware  of  what  is  going  on.  The  English  have  a  practice  they  call, 
"Behind  the  chair  of  the  speaker.''  whereby  matters  that  are  of  the 
utmost  secrecy  are  conveyed  to  the  leaders  of  the  opposition.  You 
can't  satisfactorily  conduct  a  government  any  other  way. 

Against  Congress'  need  to  know  if  it  is  to  participate  intelligently 
in  the  process  of  government  is  pitted  what  Professor  Wade  of  Cam- 
bridge has  justly  described  as  the  civil  servants'  occupational  love 
of  secrecy,  the  official  instinct  of  hiding  as  much  as  possible  from 
the  public  gaze.  You  have  just  seen  an  exhibition  of  that  failing  on 
a  grand  scale  in  the  publication  of  the  Pentagon  papers,  how  far  little 
men  can  go  in  keeping  secrets,  99  percent  of  it  weren't  worth  keeping 
secret. 

Now.  I  beg  your  indulgence  to  make  a  few  comments  about  the 
Attorney  General's  memorandum.  This  is  truly  an  extraordinary 
document.  In  it  for  the  first  time  in  our  history,  the  very  first  time 
(this  was  in  recoil  from  the  McCarthy-Stevens  hearings)  the  At- 
torney General  made  a  claim  of  "uncontrolled  discretion,"  an  abso- 
lute power,  to  withhold  information  as  the  President  sees  fit.  It  is 
entitled  "Power  of  the  President  to  Withhold  Information  From  the 
Congress."  And  it  is  almost  a  verbatim  reproduction  of  a  series  of 
articles  published  in  1949  in  the  Federal  Bar  Journal  by  Herman 
Wolkinson,  a  subordinate  attorney  in  the  Department  of  Justice, 
almost  in  haec  verba.  Once,  when  Justice  Jackson  was  confronted 
with  an  Attorney  General's  opinion  rendered  to  Stimson  he  found  it 
hard  to  believe  that  the  nominal  signer  of  the  opinion  read  it.  I  am 
even  tempted  to  disbelieve  that  the  Deputy  Attorney  General,  or  the 
Assistant  Solictor  General,  or  anybody  that  was  really  a  fine  lawyer 
read  it,  because  there  are  the  most  amazing  contradictions  and  incon- 
sistencies in  the  memorandum. 

Let  me  give  you  just  one  example.  The  Attorney  General  says: 
"Courts  have  unformly  held  that  the  Presidents  and  heads  of  depart- 
ments have  an  uncontrolled  discretion  to  withhold."  To  begin  with, 
all  of  the  citations  were  in  the  perspective  of  private  litigation,  and 
not  one  of  them  had  to  do  with  a  congressional  request,  which  is 
worlds  apart,  a  different  realm  of  analysis.  Indeed,  the  Attorney 
General  concedes  in  this  very  memorandum  that  the  legal  problems 
presented  by  congressional  request  were  never  presented  to  the  courts. 

The  quoted  statement  was  dismissed  out  of  hand  by  one  of  the 
ablest  proponents  of  executive  privilege,  former  Defense  General 
Counsel,  Professor  Joseph  Bishop,  as  a  "remarkable  and  inexact 
assertion."  Professor  Bernard  Schwartz  said,  it  is  "utterly  unsup- 
ported by  any  case."  Well,  I  couldn't  content  myself  with  that.  After 
all,  here  is  an  opinion  offered  to  the  Congress  by  the  highest  law 
officer  of  the  Government  on  one  of  the  greatest  controversies  in 
constitutional  law.  I  felt  that  opinion  carries  great  weight,  prima 
facie.  And  I  didn't  take  Bishop's  word  or  Schwartz's  word.  I  fol- 
lowed footstep  by  footstep  for  the  first  50  years  in  almost  every  case 
cited  in  the  memorandum. 

When  Justice  Jackson  wrote  about  advocacy  in  the  Supreme  Court, 
he  said  of  a  row  of  citations,  when  I  read  one  miscitation  I  stop 
reading.  For  me,  he  said,  that  fellow  has  a  blunderbuss  mind.  I  went 
on  and  read  many  citations  and  I  have  analyzed  them  all  for  you. 
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That  memorandum,  in  my  judgment,  is  just  not  worthy  of  cre- 
dence. And  I  am  confident  that  if  you  will  follow  my  step-by-step 
analysis,  you  will  marvel  at  how  the  Attorney  General  came  to 
dignify  the  memorandum  with  his  imprimatur. 

If  this  be  the  best  case  for  executive  privilege,  it  is  indeed  in  a 
sorry  state. 

Now,  I  come  to  what  I  regard  as  the  core  problem.  Assume  that  you 
will  dig  behind  my  assertions,  and  will  examine  my  analysis.  You 
will  then  agree,  as  many  committees  have  held  in  the  past,  that  Con- 
gress has  a  constitutional  right  to  require  documents,  when  it  is  in- 
vestigating into  the  conduct  of  the  executive  branch.  Let's  assume 
you  make  that  determination.  I  care  not  what  method  you  take, 
affirmations,  criticisms,  statutes,  you  will  not  avoid  a  confrontation. 
Ultimately,  you  are  going  to  have  to  submit  this  issue  of  constitu- 
tional boundaries  for  adjudication.  Just  as  Madison  said,  when  it 
comes  to  a  conflict  of  boundaries  between  the  two  branches,  neither 
branch  is  competent  to  decide  it.  Who  is  the  arbiter  of  constitutional 
boundaries?  The  Supreme  Court.  Boundary  disputes  must  be  sub- 
mitted to  the  Court. 

What  are  some  of  the  threshold  problems?  They  boil  down  to  three. 
As  you  know,  the  Federal  courts  have  jurisdiction  only  over  a  case  or 
controversy.  First,  is  this  a  case  or  controversy?  Second,  would  a 
congressional  committee  have  standing  to  sue?  Third,  is  this  a  politi- 
cal question? 

I  shall  discuss  each  point  briefly.  I  have  discussed  them  copiously 
in  my  study. 

Preliminarily  I  may  say  that  I  deplore  regression  to  self-help, 
whether  by  cutting  out  an  appropriation,  by  abolishing  a  function — 
I  am  thinking  of  abolishing  the  Air  Force,  for  instance,  because  it 
refuses  to  turn  over  an  inspector  general's  report.  I  would  say  with 
Mr.  Acheson  that  that  is  a  hell  of  a  way  to  run  a  railroad.  There 
must  be  a  better  way  to  get  it  accomplished  than  that.  Your  duty  to 
the  people  is  to  keep  the  Government  running,  but  to  see  that  it  is 
run  right. 

Now,  as  to  a  case  or  controversy,  basically  a  case  involves  a  dispute 
between  two  parties  who  have  adverse  claims.  When  Congress  claims 
that  it  has  a  constitutional  power  to  require  information,  and  the 
executive  branch  claims  it  has  a  constitutional  power  to  withhold  in- 
formation, there  is  a  dispute  between  two  adversaries.  There  have 
been  a  number  of  cases,  two  of  which  I  cite,  in  one  of  which  (a 
private  litigation)  the  court  says,  3*011  are  asking  us  to  decide  between 
two  governmental  agencies  as  to  whether  the  powers  of  one  or  the 
other  preponderate  in  the  circumstances.  That  is  what  you  have  got 
here :  whose  power  preponderates  in  given  circumstances.  I  am  con- 
fident that  you  would  have  no  problem  with  a  case  for  controversy. 

In  any  event,  one  of  the  ways  of  getting  around  it  is  an  indi- 
vidual wrongdoers  suit.  Those  of  you  who  are  lawyers  remember  Ex 
parte  Young  and  United  States  v.  Lee.  In  those  cases  the  immunity 
of  the  Government  from  suit  was  urged  and  the  Court  said,  this  isn't 
a  suit  against  the  Government,  it  is  a  suit  against  officials  acting  con- 
trary to  law,  wrongdoers  who  can  be  brought  into  the  courts.  It  is 
almost  self-evident  that  you  have  standing  to  sue,  because  the  test  is, 
is  somebody  hurting  the  plaintiff.  Congress  is  being  hurt  because  its 
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right  to  exercise  a  function  is  being  impaired.  A  case  has  uphold  the 
standing  of  Secretary  of  the  Interior  Chapman  to  protest  against 
the  impairment  of  his  functions  by  the  Federal  Power  Commission. 
In  any  event,  everybody  admits  that  if  Congress  writes  a  statute  to 
confer  standing,  that  is  the  end  of  it.  you  have  standing. 

There  remains  the  political  question  doctrine.  In  my  judgment,  the 
political  questions  doctrine  has  suffered  some  grievous  wounds 
in  the  reapportionment  case,  Baker  v.  Carr,  and  in  Powell  v. 
McOormack.  Where  the  Court  intervened  in  a  purely  internal 
legislative  matter.  Although  the  House  is  the  sole  judge  of 
the  qualifications  of  its  Members,  the  Court  said,  you  have  no 
power  to  exclude  Powell  except  for  reasons  enumerated  in 
the  Constitution.  There  have  been  cases  which,  in  substance, 
involved  legislative-executive  disputes.  For  example,  the  removal 
case,  United  States  v.  Myers,  where  the  court  said  that  the 
Congress  was  trying  to  intervene  in  matters  that  were  the  exclusive 
province  of  the  Executive.  And  then  the  Lovett  case  where  there  was 
an  appropriation  rider  to  force  Secretary  Ickes  to  oust  Lovett  from 
the  executive  branch. 

So,  personally.  I  don't  take  too  seriously  the  relevance  of  political 
questions  in  this  domain  today. 

I  want  to  remind  you  that  suits  between  the  United  States  and  a 
State  have  been  adjudicated;  those  were  suits  involving  a  division 
of  political  powers,  political  questions.  "What  is  it  about  them  that 
makes  them  nonpolitical  and  what  makes  a  dispute  about  constitu- 
tional boundaries  between  the  Congress  and  the  President  political? 

As  Justice  Jackson  said,  "some  arbiter  is  almost  indispensable 
where  power  is  balanced  between  different  hands  as  the  legislative 
and  executive.  Each  unit  cannot  be  left  to  judge  the  limits  of  its 
own  power." 

Justice  Frankfurter  was  of  the  same  opinion,  as  was  Madison. 
Madison  didn't  say  that  the  courts  are  the  arbiters,  but  he  did  say 
neither  branch  can  finally  determine  the  boundaries  between  itself 
and  another  branch. 

I  trust  this  is  not  unpalatable  to  you.  I  trust  you  want  to  come  to 
grips  with  the  problem;  that  you  want  a  solution,  that  you  want  to 
get  a  chance  to  decide  whether  the  President  does  indeed  have  uncon- 
trolled discretion  to  withhold  information  and  so  bring  an  intolerably 
prolonged  controversy  to  an  end.  And  I  submit  to  you,  gentlemen, 
that  the  only  way  you  can  do  that  is  via  the  courts. 

I  have  a  few  comments,  if  you  care  to  hear  them  about  the  Ful- 
bright  bill.  They  might  be  useful  to  you.  I  don't  think  they  would 
take  too  long. 

I  will  begin  with  section  (b),  directed  to  an  employee  when  he 
appears  not  to  assert  executive  privilege.  And,  by  the  way,  I  associ- 
ate myself  with  Mr.  Acheson.  Why  not  shoot  at  the  lion,  don't  go 
out  after  the  little  pigeons,  bring  in  the  department  head. 

Now,  my  problem  is  this.  Although  the  President  can  tell  his 
subordinates  what  to  do,  it  is  another  thing  for  you  to  intervene  and 
tell  the  President  how  to  run  his  branch.  I  am  not  sure  how  far  your 
power  stretches  if  there  is  an  executive  privilege.  It  is  a  problem 
you  would  want  to  consider.  But  I  am  concerned  with  something 
much  more  important  that  Mr.  Acheson  raised,  the  implication  that 


287 

if  the  President  asserts  the  privilege  that  is  his.  the  matter  is  at  an 
end. 

How  valuable,  in  fact,  is  a  presidential  screening.  If  you  think 
for  a  minute  that  the  Attorney  General  or  the  President  is  going 
to  screen  every  request  to  assert  privilege,  you  are  mistaken.  I  have 
been  in  government,  too.  I  understand  how  these  things  function.  In 
an  agency  there  is  tier  on  tier  after  tier.  Even  the  General  Counsel, 
has  a  deluge  of  new  business  every  day. 

Senator  Mathias.  They  have  the  same  14  hours  that  all  of  us  have. 

Mr.  Bekger.  Ultimately,  you  get  some  lowly  subordinate  who  wants 
to  take  no  chances,  and  his  recommendation  is  likely  to  be  rubber 
stamped  as  it  travels  up  the  administrative  ladder. 

A  congressional  request  for  information  is  too  important  to  be 
blocked  even  by  a  refusal  from  the  President.  Consider  the  Burr  case, 
of  which  Mr.  Acheson  justly  took  a  pretty  broad  view.  That  is  an 
immensely  important  case.  Chief  Justice  Marshall  was  sitting  on 
circuit  on  the  trial  of  Aaron  Burr,  who  had  been  Vice  President,  for 
treason.  Burr  wanted  certain  documents  from  the  President,  letters 
by  General  Wilkinson,  that  had  been  written  to  the  President;  and 
.Jefferson  asserted  executive  privilege.  Chief  Justice  Marshall  held 
that  there  was  no  absolute  presidential  privilege  to  withhold  docu- 
ments from  the  Court,  that  not  even  the  President  is  immune  from 
subpoena.  First,  said  Marshall,  I  want  to  know  from  the  Executive, 
is  it  really  necessary  to  preserve  confidence  and  why.  Next.  I  want 
to  know  from  the  defendant  in  the  criminal  case,  do  you  really  need 
this  in  your  case.  And  then  I  will  make  the  decision.  But  if  it  is 
necessary  for  the  defense,  the  President  will  have  to  come  and  de- 
liver it.  And  Jefferson  did  deliver  it. 

The  case  fills  two  volumes;  I  went  over  it  with  a  fine-tooth  comb, 
and  I  have  summarized  it  in  about  seven  or  eight  pages  in  my  study. 

I  took  nothing  out  of  context ;  I  omitted  nothing  unfavorable. 
You  will  be  satisfied  that  Marshall  asserted  a  plenary  power  to  ob- 
tain information  from  the  President  in  a  private  litigation.  And  it 
is  not  conceivable  to  me  that  had  Congress  said,  we  can't  conduct  the 
affairs  of  the  Government  without  information,  that  he  would  have 
withheld  from  Congress  what  he  gave  to  a  criminal  defendant. 

Let's  remember.  Congress  has  one  power  courts  do  not  have:  the 
power  to  impeach.  It  does  not  have  to  impeach  before  it  investigates, 
because  that  is  really  putting  the  cart  before  the  horse.  It  may  in- 
vestigate and  find  it  does  not  have  to  impeach. 

One  other  thing  I  want  to  say  about  the  advice  and  consent  func- 
tion. First,  about  the  Curtiss -Wright  case,  which  was  written  in  1932 
by  Justice  Sutherland.  Justice  Jackson  said  in  the  Steel  Seizure  case 
the  great  mass  of  the  opinion  is  dictum :  and  he  said.  Curtiss 
was  a  case  where  the  President  was  not  acting  contrary  to  the  voice 
of  Congress,  but  was  acting  under  a  statute  of  Congress,  carrying 
out  a  statutory  purpose.  It  really  is  a  very  narrow  case. 

And  the  second  thing  about  advice.  There  was  a  dictum  in  Mar- 
bury  v.  Madison.  All  the  Secretary  had  to  do  was  to  deliver  an  exe- 
cuted document  that  had  been  recorded,  a  commission  to  Marbury  as 
a  justice  of  the  District  of  Columbia.  But  Marshall  delivered  himself 
of  a  broad  dictum  which  set  a  confidence  between  the  President  and 
the  Secretary  apart.  But  as  he  himself  later  said  in  Cohen*  v.  Vir- 
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ginia,  dicta  can't  carry  too  much  weight  because  we  have  never 
studied  the  issue.  And  he  said,  when  a  case  with  a  dictum  comes,  you 
have  to  decide  it  afresh.  So  we  have  to  remember,  even  in  the  case  of 
cabinet  confidences,  there  is  room  for  maneuver. 

I  just  completed  a  2-year  study  of  impeachment  and  related  prob- 
lems under  the  Federal  Constitution  and  discovered  that  there  was  a 
flock  of  impeachments  in  England  for  giving  bad  advice  to  the  King. 
They  couldn't  get  at  the  King,  so  they  went  after  the  Minister.  But 
we  can  impeach  the  President,  he  isn't  immune,  he  can  be  as  wrong  as 
the  next  man.  Nevertheless  in  three  conventions.  Corbin  in  Virginia, 
Pendleton  in  South  Carolina,  and  Iredell  in  North  Carolina,  said, 
we  can  impeach  a  Minister,  we  can  hold  him  responsible  for  bad 
advice.  How  can  you  impeach  for  bad  advice  if  you  don't  know  what 
the  advice  is. 

Senator  Ervin.  We  have  a  quorum  call  preceeding  the  call  for  a 
vote  on  the  cloture  on  the  Lockheed  matter.  It  might  be  advisable  for 
us  to  recess  now.  Mr.  Berger,  can  you  come  back  at,  say,  2 :15  ? 

Mr.  Berger.  Yes,  sir. 

Senator  Ervin.  The  subcommittee  will  stand  in  recess  until  2 :15. 

(Whereupon,  at  12:05  p.m.  a  recess  was  taken  until  2:15  the  same 
day.) 

AFTERNOON  SESSION 

Senator  Ervin.  The  subcommittee  will  come  to  order.  Will  you  pro- 
ceed with  your  testimony,  Mr.  Berger  ? 

STATEMENT  OF  EAOUL  BERGEE— Eesumed 

Mr.  Berger.  You  have  been  exceedingly  generous,  and  I  shall  need 
only  3  more  minutes  to  tie  up  what  I  want  to  say  about  the  Fulbright 
bill. 

The  first  thing  I  want  to  be  sure  of,  is  to  remove  any  implication 
of  disclaimer  of  power  to  call  on  the  President.  I  think  you  have 
that  power.  Be  sure  you  don't  let  it  go  down  the  drain. 

I  am  not  going  to  bother  about  slight  drafting  changes.  Mr. 
Edmisten  has  my  statement  and  can  consider  them. 

I  would  think  it  is  preferable  to  use  a  concurrent  resolution  in- 
stead of  a  bill,  because  a  bill  can  be  vetoed.  And  then  you  have  all 
the  unfavorable  publicity  and  the  implications  that  you  couldn't 
override  a  veto,  whereas  the  concurrent  resolution  will  accomplish 
your  purpose.  It  calls  the  attention  of  the  President  and  his  subordi- 
nates to  what  has  got  to  be  done.  And  it  is  also  an  authorization  to 
each  of  your  committees  to  take  nothing  less  than  a  written  authoriza- 
tion from  the  President  to  claim  privilege. 

I  repeat,  Mr.  Edmisten  will  find  in  my  study  an  analysis  of  how 
perfunctory  these  screenings  become. 

Finally.  I  want  to  call  to  your  attention  a  statute  that  is  on  the 
books  right  now  dating  back  to  1928,  which  requires  the  executive 
department  upon  request  by  either  the  Senate  or  House  Committee 
on  Expenditures  to  furnish  any  information  requested  of  it  relating 
to  any  matter  within  the  jurisdiction  of  the  committee.  That  statute 
could  be  amended  simply  by  substituting  a  call  by  "any  commit- 
tee" for  the  "Committee  on  Expenditures." 
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Were  such  an  amendment  enacted,  any  action  in  defiance  of  the 
law,  in  my  estimation,  would  be  an  impeachable  offense.  Blackstone 
stated  that  impeachment  was  provided  so  that  no  one  shall  dare  to 
assist  the  Crown  in  contradiction  to  the  law  of  the  land.  Which  means 
you  have  another  weapon  in  your  armament.  Or  }rou  might  ask  the 
Sergeant  at  Arms  to  jail  a  recalcitrant  official.  But  what  if  he  were 
met  by  a  file  of  Marines  brought  up  to  protect,  say,  the  Secretary  of 
the  Navy.  But,  anyway,  the  power  is  there.  The  contempt  power  of 
the  Senate  has  been  upheld  by  the  Supreme  Court.  If  you  have  the 
power  of  contempt,  then  you  can  hold  any  head  of  a  department  in 
contempt,  provided,  of  course,  executive  privilege  has  no  constitu- 
tional basis. 

If  you  act  under  the  impeachment  power,  you  don't  have  to  go  to 
court ;  you  just  institute  an  impeachment  against  an  official  who  has 
acted  in  defiance  of  the  law.  Marshall  said  that  no  man  is  above  the 
law.  No  man  is  so  high  that  he  can  ignore  the  law.  By  that  route, 
judicial  intervention  is  postponed  until  after  the  impeachment 
process. 

But  to  summarize,  the  more  I  study,  the  more  I  am  persuaded, 
and  I  hope  you  will  be  persuaded,  that  you  rest  on  solid  ground  con- 
stitutionally. But  you  will  not  advance  the  ball  unless  in  one  way  or 
another  you  take  action.  If  you  pick  the  right  case,  you  will  get 
more  judicial  sympathy.  Pick  a  case  of  unwarranted  defiance  and 
submit  it  to  the  courts.  You  don't  want  more  than  you  are  entitled 
to,  I  know. 

Let  me  thank  you  again.  You  have  been  extraordinarily  generous. 

(The  prepared  statement  of  Mr.  Berger  follows:) 

Statement  bt  Raoul  Berger 
(Washington,  D.C.,  July  28,  1971) 

I  thank  you  for  your  invitation  to  testify  on  the  Fulbright  Bill  and  the  issue 
of  executive  privilege.  From  1963  to  1965  I  devoted  myself  to  a  study  of  histori- 
cal materials  bearing  on  executive  privilege.  The  results  were  published  in 
an  170-page  study.  "Executive  Privilege  v.  Congressional  Inquiry"  which 
appeared  in  12  UCLA  Law  Review.  I  shall  supply  a  copy  for  the  record,  and 
have  keyed  my  citations  to  that  study. 

Executive  privilege,  as  you  know,  has  long  been  the  subject  of  a  tug-of-war 
between  the  legislative  and  executive  branches.  I  do  not  want  merely  to 
proffer  yet  another  opinion  on  that  subject.  This  is  not  like  a  personal  injury 
case,  where  a  jury  hears  a  row  of  experts  and  then  decides  on  a  count  of 
noses.  You  are  especially  qualified  to  evaluate  for  yourself  the  historical  data 
upon  which  a  constitutional  judgment  as  to  the  scope  of  legislative  power  must 
rest.  If  you  will  take  the  trouble  to  check  my  statements  against  the  facts 
amassed  in  my  study,  you  will  be  satisfied,  I  am  confident,  that  the  Executive 
claim  of  constitutional  authority  to  withhold  information  from  Congress  has 
little  or  no  historical  warrant,  and  that  the  Congressional  power  to  demand 
information  rests  securely  on  a  solid  historical  foundation. 

1  propose  first  to  make  some  comments  on  the  Fulbright  Bill ;  second,  to 
summarize  the  English  and  Colonial  practices  which  show  that  a  sweeping 
power  of  inquiry  was  an  attribute  of  legislative  power,  and  that  Congress 
claimed  and  the  President  recognized  it  from  earliest  times.  Third,  I  shall 
examine  into  the  meaning  of  the  grant  of  "Executive  Power"  and  whether 
the  Framers  intended  thereby  to  curtail  the  traditional  legislative  power  of 
investigation.  Fourth,  I  shall  comment  briefly  on  the  Memorandum  submitted 
in  1957  by  the  Attorney  General  to  the  Senate,  wherein  for  the  first  time  in  our 
history  the  Executive  branch  laid  claim  to  an  "uncontrolled  discretion"  to 
withhold  information  from  Congress.  Finally,  because  the  conflicting  claims 
of  Congress  and  the  President  constitute  a  dispute  about  constitutional  bound- 
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aries,  because  neither  branch  will  accept  unilateral  decisions  by  the  other, 
there  must  be  an  impartial  arbiter  to  decide  it.  Under  the  Constitution,  the 
arbiter  of  constitutional  boundaries  is  the  judiciary,  and  I  shall  therefore 
examine  several  problems  involved  in  submission  of  the  controversy  to  the 
courts. 

THE   FULBRIGHT   BILL 

Let  me  begin  with  §(b)  of  the  Fulbright  Bill.  The  directive  to  executive 
employees  who  appear  upon  request,  not  to  assert  executive  privilege,  except 
by  written  authorization  of  the  President,  reflects  the  practice  of  the  Kennedy 
and  Johnson  administrations.  (RB  1045.  1310,  1319  n.548).  Although  the 
President  may  instruct  his  subordinates  to  obtain  Presidential  clearance  for 
claims  of  privilege,  it  does  not  follow,  if  such  claims  have  a  sound  consti- 
tutional  basis,    that    Congress   by    directive   may    insist   on    similar   clearance. 

Assume  that  power  to  enter  such  a  directive  exists,  I  am  next  concerned 
with  the  implication  that  if  the  President  approves  the  privilege  claim,  the 
matter  is  at  an  end.  For  when  President  Jefferson  asserted  executive  privilege 
to  withhold  documents  in  the  trial  of  Aaron  Burr  for  treason.  Chief  Justice 
Marshall,  who  presided,  held  that  there  was  no  absolute  Presidential  privilege 
to  withhold  documents  from  the  court :  and  in  fact  Jefferson  proceeded  to 
supply  all  the  required  documents.  The  Burr  case  has  been  the  subject  of 
varied  interpretations ;  and  I  have  set  out  enough  material  in  my  study  of  the 
Marshall  opinion  to  enable  you  to  decide  for  yourself  whether  Marshall 
denied  the  claim  of  Presidential  privilege.  (RB  1107-00).  If  I  read  the  Burr 
decision  correctly,  it  cannot  be  that  Congress  enjoys  less  power  to  obtain  in- 
formation from  the  President  for  the  performance  of  its  functions  than  does 
a  court  in  a  criminal  case,  particularly  when  it  is  recalled  that  Congress  was 
given  a  power  withheld  from  a  court — power  to  impeach  the  President.  If  he 
may  be  impeached  Congress  may  employ  the  lesser  power  to  investigate  and 
reject  impeachment,  as  may  be  gathered  from  Washington's  explanation  in 
the  Jay  treaty  incident,  to  which  I  shall  recur.  I  would  therefore  recommend 
that  §<b)  be  revised  to  remove  any  implication  of  disclaimer  of  power  to 
call  on  the  President  himself  for  information. 

Next  I  shall  comment  on  the  §(a)  directive  to  Executive  employees  to 
appear  when  requested  to  do  so  by  a  Congressional  Committee.  If  Congress 
is  empowered  to  demand  information  from  the  Executive  branch,  the  pro- 
vision is  gratuitous.  Given  the  power,  the  Senate  may  order  its  Sergeant  at 
Arms  to  take  the  recalcitrant  employee  into  custody  on  a  charge  of  contempt. 
If  Congress  lacks  the  power,  the  statutory  directive  cannot  fill   the  gap. 

May  I  suggest  a  slight  drafting  change.  It  suffices  to  provide  that  an 
employee  who  is  directed  to  appear  must  appear.  There  is  no  need  to  single 
out  one  of  his  mental  reservations  over  another.  The  employee  can  make 
known  his  objection  when  he  appears. 

I  would  prefer  a  Concurrent  Resolution  to  a  Bill  because  a  Bill  is  subject 
to  Presidential  veto.  The  main  purpose  of  the  Bill  would  be  served  by  the 
Resolution,  which  would  call  the  matter  to  the  attention  of  the  President  and 
his  subordinates.  And  it  would  furnish  a  guide  to  all  Congressional  Committees, 
who  would  thenceforth  reject  all  claims  of  privilege  not  authorized  by  the 
President  himself.  The  accompanying  Committee  report,  I  suggest,  should 
make  clear  that  the  Resolution  or  the  Bill  is  merely  designed  to  clarify  the 
practice. 

Doubtless  you  are  aware  that  a  statute  enacted  in  102S  requires  the 
Executive  department,  upon  request  by  either  the  Senate  or  House  Committee 
on  expenditures,  to  "furnish  any  information  requested  of  it  relating  to  any 
matter  within  the  jurisdiction  of  the  said  Committee."  (RB  1112  n.353).  Should 
you  prefer  to  proceed  by  Bill,  this  provision  can  be  amended  to  include  a  call 
by  any  Committee  of  either  House  for  information.  Were  such  a  law  enacted, 
defiance  of  a  request  thereunder  would  be  an  impeachable  offense.  Blackstone 
stated  that  impeachment  was  provided  so  that  "no  man  shall  dare  to  assist 
the  crown  in  contradiction  to  the  laws  of  the  land."  (1  B1.244) 

THE  POWER  OF  INQUIRY  IS  AN  ATTRIBUTE  OF  THE  LEGISLATIVE  POWER 

Proponents  of  wide  executive  privilege  have  been  wont  to  invoke  the 
separation  of  powers.  (RB  1046  n.O).  But  the  threshold  question  is:  what  does 
the    separation    of   powers    separate?    What    were    the    attributes    and   powers 
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of  the  separate  branches  created  by  the  Framers?  For  this  history,  not  logical 
deduction  from  a  concept,  furnishes  the  answer.  Montesquieu,  so  frequently 
cited  by  the  Founders  on  the  separation  of  powers,  declared  that  the  legis- 
lature should  "'have  the  means  of  examining  in  what  manner  its  laws  have 
been  executed  by  public  officials."  (RB  1059-60).  As  is  well  known,  he  had 
the  English  practice  in  mind. 

My  study  contains  a  summary  of  Parliament's  practice  of  summoning 
executive  officers  and  requiring  submission  of  documents.  (RB  1056).  I  cite 
one  example,  the  investigation  of  Robert  Walpole  in  1742.  An  opposition 
spokesman,  joined  by  Walpole's  own  son,  Horace,  conceded  that  "we  have  a 
right  to  inquire  into  the  conduct  of  our  public  affairs."  (RB  1057).  The  elder 
William  Pitt  summarized  the  precedents :  "We  are  called  the  Grand  Inquest 
of  the  Nation,  and  as  such  it  is  our  duty  to  inquire  into  every  step  of  public 
management,  either  abroad  or  at  home,  in  order  to  see  that  nothing  has  been 
done  amiss."  And  the  Solicitor  of  the  Treasury  was  clapped  in  jail  when  he 
refused  to   testify   on  the  ground   of  self-incrimination."    (RB   1058). 

How  this  appeared  in  Colonial  eyes  was  recorded  by  James  Wilson  in  1774. 
Wilson,  destined  to  play  a  leading  role  in  the  Constitutional  Convention  and 
the  Pennsylvania  Ratification  Convention,  stated  that : 

The  House  of  Commons  have  checked  the  progress  of  arbitrary  power, 
and  have  supported  with  honor  to  themselves,  and  with  advantage  to  the 
nation,  the  character  of  grand  inquisitors  of  the  realm.  The  proudest  minis- 
ters of  the  proudest  monarchs  have  trembled  at  their  censures :  and  have 
appeared  at  the  bar  of  the  house,  to  give  an  account  of  their  conduct.  .  .  . 
(RB  1288  n.) 
Colonial   practices   reflected   this   background.    Professor   Potts   concluded   that 
"the   colonial    assemblies,    like   the    House   of   Commons,    very    early    assumes, 
usually   without   question,    the   right   to   investigate   the   conduct   of   the   other 
departments  of  the  government,"  including  the  right  to  examine  official  books 
and    records.     (RB    1058).    Such    practices    found    specific    expression    in    the 
Maryland  Constitution  of  1776,   which  empowered  the  house  to   "call  for  all 
public  or  official  papers  and  records,   and  send  for  persons,   whom  they  may 
judge    necessary    in    the    course    of    inquiries    concerning    affairs    relating    to 
the    public    interest."     (RB    1059).    The    Continental    Congress,    in    creating    a 
Department   of  Foreign  Affairs  presided  over  by   a    Secretary,   provided   that 
"any    member    of    Congress    shall    have    access    (to    "all    .    .    .    papers    of    his 
office")  :  provided  that  no  copy  shall  be  taken  of  matters  of  a  secret  nature 
without    the    special    leave    of    Congress."     (RB    1059).    This    clear    reflection 
of  British  and  Colonial  practices  demonstrates  that  not  even  "secret"  matters 
pertaining  to   foreign   affairs  could   be   withheld   from   the   legislature. 

All  this  was  summarized  by  the  Supreme  Court  in  1927,  in  McGrain  v. 
Daugherty.  273  U.S.  135,  161 : 

In    actual    legislative    practice    power    to    secure    needed    information    by 
such  [investigatory]  means  has  long  been  treated  as  an  attribute  of  power 
to   legislate.    It    was   so   regarded   in   the   British    Parliament   and   in   the 
Colonial  legislatures  before  the  American  Revolution.   .   .   . 
This  power  was  both  asserted  and  exerted  by  the  House  of  Representa- 
tives in  1792,   when  it  appointed  a  select  Committee  to  inquire  into   the 
[General]    St.  Clair  expedition  and  authorized  the  committee  to  send  for 
necessary  persons,  papers  and   records.   Mr.   Madison,   who  had   taken  an 
important   part   in   framing  the   Constitution   only   five   years  before,   and 
four    of    his    associates    in    that    work    were    members    of    the    House    of 
Representatives  at  the  time,  and  all  voted  for  the  inquiry. 
The  Attorney  General's  Memorandum  would  dismiss  McGrain  v.  Daugherty 
because  it  was  Mally  Daugherty,  an  Ohio  banker  and  brother  of  the  Attorney 
General.   Harry  Daugherty,  that  was  summoned  to  produce  bank  records  for 
an    investigation    of   charges    of   corruption    against    Harry    Daugherty.    From 
this  the  Memorandum   argues   that  the  Court  merely   recognized   a  power  to 
summon   private   persons.   The   absurdity    of   this   restrictive   interpretation   is 
pointed   up  by   the   statement   in   McGrain    that   Congress   has   jurisdiction   to 
inquire  into   "the   administration   of   the   Department   of  Justice — whether   its 
functions    were   being   properly    discharged    or    were   being   neglected    or   mis- 
directed,   and   particularly   whether   the   Attorney    General    and   his   assistants 
were  performing  or  negotiating  their  duties.  .  .  ."    (RB  1077.  n.177).  To  insist 
that  investigation  of  the  Attorney  General   must  be  limited  to  questioning  of 
his  brother  is  to  pervert  the  intention  of  both  the  Framers  and  the  Supreme 
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Court.  In  fact,  the  vast  bulk  of  English  and  Colonial  investigations  were 
concerned  with  public  officers;  and  the  McOrain  citation  to  the  investigation 
of  General  St.  Clair  shows  that  the  Court  justified  an  investigation  of  a  private 
person  in  reliance  on  an  investigation  of  an  Army  General.  So  much  for  the 
pre-1787  history. 

In  September,  1789,  the  First  Congress  passed  a  statute  which  has  not 
received  nearly  the  attention  it  deserves.  Drafted  by  Alexander  Hamilton  and 
approved  by  President  Washington,  it  imposed  a  duty  on  the  Secretary  of  the 
Treasury  to  give  information  to  either  House  of  the  legislature,  "in  person 
or  in  writing  (as  he  may  be  required),  respecting  all  matters  .  .  .  which 
shall  appertain  to  his  Office."  (RB  1060).  This  is  a  constitutional  construction 
of  greatest  moment,  by  an  author  of  The  Federalist,  by  the  First  Congress, 
and  by  the  President,  who  had  been  the  presiding  officer  of  the  Constitutional 
Convention,  that  the  Congress  may  require  from  the  head  of  a  department 
information  "respecting  all  matters  .  .  .  which  shall  appertain  to  his  office." 
Parenthetically,  when  an  investigation  of  Hamilton's  conduct  of  the  Treasury 
was  later  rumored,  Washington  wrote,  "No  one  .  .  .  wishes  more  devoutly 
than  I  do  that  they  [the  charges]  may  be  probed  to  the  bottom,  be  the  result 
what  it  may."  (RB  1081  n.200).  Attorney  General  Cushing  advised  the 
President  in  1854  that  the  1789  statute  made  explicit  what  was  "by  legal 
implication"  the  duty  of  all  members  of  the  Cabinet,  and  concluded  that 
Congress  "mav  at  all  times  call  on  them  for  information  or  explanation  in 
matters  of  official  duty."  (RB  1064-65). 

"the  executive  power" 

The  Attorney  General's  Memorandum  argues  that  since  the  President  is 
vested  with  the  "executive  power"  and  is  directed  to  "take  care  that  the  laws 
be  faithfully  executed,"  and  since  he  is  supreme  in  his  domain,  his  depart- 
ment cannot  be  compelled  to  give  information  which  the  President  determines 
to  withhold.  (RB  1067).  That  was  not  the  view  of  the  leading  architect  of  the 
separation  of  powers,  Montesquieu.  On  the  contrary,  he  said  that  the  legislature 
should  "have  the  means  of  examining  in  what  manner  its  laws  have  been 
executed  by  public  officials."  (RB  1059-60).  The  Attorney  General  would  have 
us  assume  that  execution  of  the  laws  requires  that  Congress  be  kept  in  the 
dark  whether  the  laws  it  has  enacted  are  in  fact  being  "faithfully  executed." 

To  arrive  at  the  meaning  of  the  separation  of  powers  we  must  consider 
how  the  scene  appeared  to  the  Framers.  In  1787  there  was  a  pervasive  fear  that 
a  strong  executive  might  transform  his  office  into  a  monarchy.  The  belief 
prevalent  at  the  end  of  the  Colonial  period  was,  in  the  words  of  Professor 
Corwin,  that  "the  executive  magistracy  was  the  natural  enemy,  the  legislative 
assembly  the  natural  friend  of  liberty."  (RB  1070).  Despite  Madison's  fear 
that  all  power  might  be  sucked  into  the  legislative  vortex,  he  yet  concluded 
that  "in  republican  government,  the  legislative  authority  necessarily  pre- 
dominates." (RB  1069-70).  Presumably  such  considerations  led  Roger  Sherman 
to  say  in  the  Constitutional  convention  that  the  Executive  was  "nothing  more 
than  "an  instrument  for  carrying  the  will  of  Congress  into  effect."  Even  the 
leader  of  the  strong  executive  party,  James  AVilson.  who  favored  an  executive 
"independent  of  the  legislature,"  nevertheless  stated  that  the  only  strictly 
executive  powers  "were  those  of  executing  the  laws  and  appointing  officers." 
(RB  1071).  Having  combed  the  records  of  the  Federal  and  Ratification  Con- 
ventions, I  consider  that  this  was  all  that  the  Founders  contemplated;  and 
so  Justice  Holmes,  Brandeis,  Black,  Douglas,  Frankfurter  and  Jackson  con- 
cluded (RB  1075-76).  Little  wonder  that  although  the  Framers  deprived  the 
Congress  of  certain  traditional  legislative  functions,  not  a  word  is  to  be  found 
either  in  the  Constitution  or  in  the  several  Conventions  of  any  intention 
to  restrict  the  historical  legislative  power  to  investigate  the  executive,  not 
an  intimation  of  a  grant  of  discretionary  power  to  the  executive  to  withhold 
information  from  the  Congress.  The  reason.  I  submit,  was  the  Founders, 
following  Montesquieu  (in  the  later  view  of  Holmes)  "saw  it  as  a  basic  value 
in  the  separation  of  powers  that  ultimate  surveillance  should  rest  in  the 
legislature."   (RB  1099  n.294). 

Let  me  direct  your  attention  to  a  cognate  matter.  Article  I,  §5(3)  of  the 
Constitution  requires  Congress  to  keep  and  publish  Journals,  except  "such  parts 
as  may  in  their  judgment  require  secrecy."  This  provision  passed  by  a  very 
narrow  margin  after  James  Wilson's  vigorous  objection :  "The  people  have  a 
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right  to  know  what  their  agents  are  doing  or  have  done,  and  it  should  not  be 
in  the  option  of  the  Legislature  to  conceal  their  proceedings."  When  George 
Mason  and  Elbridge  Gerry  renewed  the  objection  and  pressed  for  publication 
of  all  proceedings,  they  were  told  that  "cases  might  arise  where  secrecy  might 
be  necessary  in  both  Houses — Measures  preparatory  to  a  declaration  of 
war.  .  .  ."  (RB  1068).  This  explanation  furnishes  a  guide  to  the  scope  of 
the  secrecy  provision.  Harsh  criticism  of  the  secrecy  provision  was  renewed 
in  the  Ratification  Conventions.  Patrick  Henry  said  in  Virginia,  "the  liberties 
of  a  people  never  were  .  .  .  secure  when  the  transactions  of  their  rules  may 
be  concealed  from  them,"  that  to  "cover  with  the  veil  of  secrecy  the  common 
routine  of  business,  is  an  abomination."  To  set  such  fears  at  rest,  John 
Marshall  explained  to  the  Convention  that  "secrecy  is  only  used  when  it  would 
be  fatal  and  pernicious  to  publish  the  schemes  of  governments,"  as  when 
"debating  on  the  propriety  of  declaring  war,  or  on  military  arrangements." 
Similar  explanations  were  made  in  North  Carolina.  (RB  1068-69).  Given  that 
an  express  grant  to  Congress  of  a  power  to  conceal  information  from  the 
public  was  adopted  because  explained  in  narrow  terms,  how  can  the  President 
invoke  an  implied  "uncontrolled  discretion"  to  conceal  anything  and  every- 
thing from  his  great  partner  in  government,  the  Congress? 

The  Commander-in-Chief 

What  does  the  role  of  the  President  as  Commander-in-Chief  add  to  his 
right  to  withhold  information ;  does  it  immunize  Military  affairs  from 
disclosure?  He  can  only  act  as  Commander  if  Congress  furnishes  him  with 
an  Army.  By  Article  I, §8,  only  Congress  can  raise  and  support  armies ; 
and  it  is  required  to  limit  appropriations  for  that  use  to  two  years.  Additionally, 
Article  I§9,  provides  that  "No  money  shall  be  drawn  from  the  Treasury  but 
in  consequence  of  appropriations  made  by  law."  It  follows  that  Congress 
may  withdraw  an  appropriation  for  the  Army  and  completely  deflate  the 
Commander's  powers.  Can  it  be  that  Congress  cannot  preliminarily  inquire 
whether  such  withdrawal  is  necessary?  Must  it  like  Charles  Lamb's  Chinaman 
burn  down  the  barn  to  roast  the  pig?  An  early  precedent  shows  that  the 
Commander-in-Chief  function  is  no  shelter  from  investigation.  In  1792  the 
Congress  appointed  a  Committee  to  inquire  into  the  failure  of  the  expedi- 
tion led  by  General  St.  Clair,  with  power  "to  call  for  such  persons,  papers  .  .  . 
as  may  be  necessary  to  assist  their  inquiries."  The  Committee  then  asked  the 
Secretary  of  War  for  documents.  (RB  1079).  A  Cabinet  meeting  was  called  to 
consider  the  request,  of  which  our  only  record  is  an  "unofficial  note"  found  in 
Jefferson's  private  papers.  (RB  1080  n.192)  Time  will  not  permit  discussion 
of  the  weight  of  this  note;  it  is  discussed  in  detail  in  my  study  (RB  1079-84). 
More  important,  there  is  no  record  that  Washington  asserted  to  Congress  a 
claim  of  plenary  power  to  withhold  documents.  On  the  contrary,  the  Secre- 
taries of  the  Treasury  and  War  departments  appeared  to  make  "explanations 
...  in  person"  and  all  of  the  documents  were  turned  over  to  the  Committee. 
In  the  words  of  Douglas  Freeman,  "not  even  the  ugliest  line  on  the  flight  of 
the  beaten  troops  was  eliminated."  (RB  1080).  Thus  St.  Clair  demonstrates 
executive  recognition  that  the  House  could  inquire  into  conduct  of  military 
affairs  under  the  Commander-in-Chief.  And  yet  it  is  a  case  cited  by  the 
Attorney  General  to  illustrate  a  Presidential  "refusal"  of  information ! 
(A.G.Memo.4) 

Foreign  Affairs 

How  stands  the  privilege  claimed  for  foreign  affairs?  It  is  no  more  profitable 
to  spin  theories  out  of  the  alleged  exclusive  power  of  the  President  to  handle 
foreign  affairs  than  from  its  allied  concept,  the  separation  of  powers.  Rather, 
we  must  look  to  contemporaneous  constructions  in  the  early  days  of  the 
Republic ;  for  as  Justice  Holmes  remarked,  "a  page  of  history  is  worth  a 
volume  of  logic."  (RB  1046). 

Let  me  begin  with  Jefferson's  citation  (in  his  private,  "unofficial  note,") 
to  the  investigation  of  Robert  Walpole.  The  House  of  Commons  had  asked 
for  all  correspondence  with  the  King  of  Prussia  "relating  to  the  State  of  War 
in  the  Empire."  The  King  temporized :  the  request  would  be  "carefully  ex- 
amined, in  order  to  see  how  far  the  same  may  be  complied  with,  without 
prejudice  to  the  Publick.  and  consistently  with  the  confidence  reposed  in  him 
by  other  Princes."  (RB  1082).  Immediately  the  House  requested  all  cor- 
respondence with  the  States  General  about  the  same  subject.  Walpole's  great 
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successor,  the  elder  William  Pitt,  derided  the  claim  that  "by  this  inquiry  we 
shall  be  in  danger  of  discovering  [disclosing]  the  secrets  of  our  government 
to  our  enemies  .  .  .  We  have  had  many  Parliamentary  inquiries  into  the 
conduct  of  Ministers  of  State,  and  yet  I  defy  any  one  to  shew  .  .  .  that  our 
publick  affairs,  either  abroad  or  at  home,  suffered  by  any  such  discovery."  (RB 
1083).  The  ascendancy  before  long  achieved  by  the  House  of  Commons  repels 
any  inference  of  executive  privilege  that  may  be  drawn  from  the  King's 
cautious  reply  to  the  request  for  the  Prussian  papers.  It  was  the  House,  not 
the  King,  that  was  followed  by  the  Continental  Congress  when  it  laid  open 
to  every  member  all  papers  of  the  Secretary  of  Foreign  Affairs.  (RB  1059). 
The  Attorney  General  argues  that  the  failure  of  the  First  Congress  to  make 
a  similar  provision  bespeaks  an  intention  to  withhold  from  Congress  a  similar 
right  of  inspection.  (RB  1063).  But  he  overlooked  that  the  First  Congress 
required  the  Secretary  of  the  Treasury  to  furnish  information  to  either  House 
respecting  "all  matters"  pertaining  his  office,  a  measure  confirmed  by  Washing- 
ton and  drafted  by  Hamilton  (RB  1060),  and  that  Attorney  General  Cushing 
later  advised  the  President  that  all  branches  of  the  Executive  department 
were  by  "legal  implication"  under  the  same  duty.  (RB  1064). 

Great  stress  is  placed  in  the  Attorney  General's  Memorandum  on  Washing- 
ton's refusal  in  1706  to  furnish  information  respecting  the  Jay  treaty  to  the 
House  of  Representatives.  Washington,  however,  bad  delivered  the  documents 
to  the  Senate,  and  the  papers  were  open  to  inspection  by  such  members  of  the 
House  as  chose  to  go  over  to  the  Senate  to  read  them.  (RB  1085-86,  1089).  The 
incident  repays  close  scrutiny.  Washington  explained  that  the  House  had  no 
"right"  to  the  papers  because  treaty-making  had  been  made  the  sole  prerogative 
of  the  President  and  the  Senate.  But  he  emphasized  that  he  had  no  disposition 
to  withhold  "any  information  .  .  .  which  could  be  required  of  him  by  either 
House  as  a  right."  And  he  indicated  that  such  a  right  would  have  existed, 
for  example,  had  the  House  required  the  papers  for  purposes  of  impeachment. 
(RB  10S6).  In  short,  given  a  relevant  legislative  function,  Washington  indicated, 
the  House  had  a  right,   which  he  would   honor,   to  see  executive  documents. 

Even  so.  Washington  had  overlooked  his  own  precedents.  In  the  debate 
preceding  the  House  request  for  the  Jay  papers,  Edward  Livingston,  perhaps 
the  most  learned  lawyer  who  ever  sat  in  the  Congress,  pointed  out  that 
"from  the  first  establishment  of  the  Constitution  .  .  .  the  Executive  had  been 
in  the  habit  of  free  communication  with  the  Legislature  as  to  our  external 
relations."  (RB  1089).  I  checked  out  his  citations  as  well  as  those  of  his 
fellow-Congressmen,  Lyman  and  Smith,  and  they  fully  confirm  his  state- 
ment. (RB  1089-90).  On  December  5,  1793,  Washington  wrote  to  both  Senate 
and  house  that  negotations  between  this  country  and  Spain  were  pending, 
and  that  they  would  "be  made  known  to  the  Legislature  in  confidence  only." 
(RB  1090,  n.242).  In  1793,  he  also  transmitted  to  Congress  documents  of  a 
"confidential"  nature  respecting  the  proclamation  of  Neutrality.  (RB  1090, 
n.240).  Jefferson  recorded  in  November.  1793.  that  he  had  urged  Washington 
with  respect  to  certain  matters  concerning  France  and  England  to  "lay  before 
the  legislature  and  the  public  what  had  passed  on  the  inexecution  of  the 
treaty,"  and  that  the  President  "decided  without  reserve"  to  do  so.  (RB  1090 
n.249).  Later  Jefferson,  as  Vice  President,  wrote  a  Manual  of  Procedure  at 
the  request  of  the  Senate,  and  stated  in  §52.  "It  has  been  the  usage  for  the 
Executive,  when  it  communicates  a  treaty  to  the  Senate  for  their  ratification, 
to  communicate  also  the  correspondence  of  the  negotiators." 

John  Adams  was  Vice  President  when  Washington  refused  the  Jay  papers 
to  the  House,  and  he  commented.  "I  cannot  deny  the  right  of  the  House 
to  ask  for  papers.  .  .  .  My  ideas  are  very  high  of  the  rights  of  the  House 
of  Representatives."  (RB  1085).  And  his  son,  John  Quincy  Adams,  after 
moving  from  the  Presidency  to  the  House,  said  that  "The  House  had  the 
right  to  demand  and  receive  all  the  papers"  respecting  President  Polk's 
instructions  to  our  Minister  to  Mexico.  (RB  1093).  Both  John  Adams  and 
his  son  had  distinguished  diplomatic  careers  and  knew  full  well  how  far  the 
need  for  secrecy  stretched  :  and  yet  both  affirmed  the  House's  right  to  know. 

For  purposes  of  the  Senate's  "consent"  function,  it  may  possibly  suffice  to 
have  ail  documents  after  negotiations  have  been  completed.  But  how  can  the 
Sennte  "advise"  on  the  "making"  of  a  treaty  if  it  is  kept  in  the  dark  during 
the  negotiating  process.  It  is  hardly  necessary  to  remind  you  that  in  The 
Federalist.  No.  64.  Hamilton  remarked  on  Senate  participation  "in  the 
making"    of    treaties;    that   James    Wilson,    a    leading    Framer.    stated    in    the 
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Pennsylvania  Ratification  Convention  that  "Senate  and  President  possess  the 
power  of  making  treaties."  2  Elliot's  Debates  506-507.  The  costliness  of  a 
President's  neglect  to  take  the  Senate  into  his  confidence  during  the  negotia- 
tions was  illustrated  by  the  crashing  rejection  of  Wilson's  Covenant  for  the 
League  of  Nations.  As  Sir  Ivor  Jennings,  a  wise  observer,   stated : 

Negotiations    with    foreign    powers    are    difficult    to    conduct    when    a 

lynx-eyed  Opposition  sits  suspiciously  on  watch.  We  might  have  a  better 

foreign  policy  if  we  had  no  Parliament,  but  we  might  have  a  worse.  .  .  . 

We  are  a  free  people  because  we  can  criticize  freely.    (RB  1291) 

Without  full  information  there  can  be  no  effective  criticism.  Against  Congress' 

need  to  know  if  it  is  to  participate  intelligently  in  the  process  of  government 

is   pitted    what    Professor    Wade    of    Cambridge    has    justly    described    as    the 

civil  servant's  occupational  love  of  secrecy,"  the  "official  instinct  of  hiding  as 

much   as  possible   from   the  public  gaze."    (RB   1292).   That   failing   has  just 

been  exhibited  on  a  grand  scale  by  the  over-blown  classification  revealed  in  the 

recent  publication  of  the  Pentagon  papers. 

THE   ATTORNEY   GENERAL'S    MEMORANDUM 

The  most  sweeping  claim  of  executive  privilege — "uncontrolled  discretion" 
to  withhold  anything  and  everything — was  made  in  a  Memorandum  submitted 
by  the  Attorney  General  (per  William  P.  Rogers,  Deputy  Attorney  General)  to 
the  Senate  in  April,  1957.  It  is  entitled  "Power  of  the  President  to  Withhold 
Information  from  the  Congress,"  and  is  almost  a  verbatim  reproduction  of 
a  series  of  articles  published  in  1949  in  the  Federal  Bar  Journal  by  Herman 
Wolkinson,  a  subordinate  attorney  in  the  Department  of  Justice.  It  has 
become  the  Bible  of  the  Executive  department  notwithstanding  it  abounds 
in  extraordinarily  untenable  claims.  One  example  must  suffice,  the  statement 
that  "courts  have  uniformly  held  that  the  President  and  heads  of  departments 
have  an  uncontrolled  discretion  to  withhold."  The  citations  are  completely  ir- 
relevant to  Congressional  requests  for  information ;  and  the  Attorney  General 
concedes  that  the  "legal  problems"  presented  by  such  requests  "were  never 
presented  to  the  courts."  (RB  1101).  Even  with  respect  to  a  right  to  withhold 
information  from  a  private  litigant,  the  statement,  in  the  words  of  Professor 
Joseph  Bishop,  a  proponent  of  executive  privilege,  is  a  "remarkable  and  inexact 
assertion."  And,  as  Professor  Bernard  Schwartz  justly  stated,  it  is  "utterly  un- 
supported by  any  case."  (RB  1053,  n44). 

I  could  not  content  myself  with  out-of-hand  dismissal  of  the  Memorandum 
because  I  consider  that  when  the  chief  law  officers  of  the  United  States  submits 
an  opinion  to  the  Congress  on  a  grave  constitutional  conflict  between  the 
Congress  and  the  President,  the  opinion  carries  the  respect  that  attaches  to 
his  great  office.  Consequently  I  made  a  case  by  case  study  of  his  citations,, 
focussing  on  the  material  closest  in  time  to  the  founding  of  our  government. 
The  results  are  elaborately  set  forth  in  my  study,  and  I  believe  that  if  you 
will  examine  that  analysis  you  will  marvel  how  the  Attorney  General  came 
to  dignify  the  Memorandum  with  his  imprimatur.  If  this  be  the  best  case  for 
executive  privilege,  it  is  in  a  sorry  state. 

Judicial  Review 

The  core  problem,  I  believe,  is  not  whether  Congress  has  the  power  to 
demand  information  from  the  executive  branch,  for  that  can  be  amply 
demonstrated,  but  how  is  the  demand  to  be  enforced.  Some  years  ago  the 
House  Subcommittee  on  Government  Information,  after  prolonged  study, 
stated  that  this  "Committee  time  and  again  has  taken  the  position  that 
executive  privilege  has  no  basis  in  constitutional  law,"  but  went  on  to  say 
that  "until  the  question  is  finally  settled  by  a  judicial  ruling,"  the  executive 
branch  will  continue  to  claim  executive  privilege. 

Regression  to  self-help  in  any  form,  whether  by  withholding  vital  appropria- 
tions, by  abolishing  functions  exercised  by  a  recalcitrant  official,  or  by  directing 
the  Sergeant-at-Arms  to  jail  the  recalcitrant  for  contempt  represents  an  undesir- 
able solution  of  conflicting  claims  to  constitutional  power.  Neither  branch 
can  unilaterally  decide  the  scope  of  the  other's  power ;  neither  power  is  any 
more  absolute  than  the  rights  protected  by  the  First  Amendment.  Congress 
and  the  President  are  involved  in  a  boundary  dispute :  and  the  arbiter  of 
constitutional  boundaries  is  the  Supreme  Court.  With  the  late  Senator  Matthew 
Neely,  I  believe  this  "intolerably  prolonged  controversy"  should  be  submitted 
to  the  courts.    (RB  1044).  That  recommendation  has  been  made  in  the  past 
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by  House  and  Senate  Committees.  (RB  1045  n.3).  Time  will  not  permit 
extended  analysis  of  several  constitutional  question  which  such  a  court  test 
would  present.  A  detailed  discussion  is  set  forth  in  my  study  (RB  1333-62). 
Instead  let  me  briefly  comment  on  several  highlights. 

A  preliminary  question  is  whether  a  suit  by  Congress  against  an  executive 
employee  would  present  a  "case  or  controversy."  When  one  branch  of  the 
government  maintains  that  another  is  unlawfully  depriving  it  of  rights  con- 
ferred by  the  Constitution,  and  that  charge  is  controverted,  there  is  a  real 
dispute  between  parties  having  adverse  interests,  the  test  of  a  "case  or  con- 
troversy." (RB  1339).  For  example,  the  Supreme  Court  stated  that  the  Attorney 
General's  charge  that  the  ICC  issued  an  order  arbitrarily  "alone  would  be 
enough  to  present  a  justiciable  controversy."  (RB  1337).  In  another  case 
the  Supreme  Court  adjudicated  a  dispute  that  was  essentially  "between  two 
governmental  agencies  as  to  whether  the  powers  of  the  one  or  the  other 
preponderate  in  the  circumstances."  (RB  1338).  And  in  any  event,  a  suit 
"against  a  recalcitrant  official  to  force  him  to  perform  a  statutory  [or  con- 
stitutional] duty  ...  is  not  a  suit  against  the  government,"  but  a  suit  against 
a  wrongdoer  in  his  "individual"  capacity.  (RB  1341). 

It  seems  almost  self-evident  that  Congress  would  have  "standing  to  sue" 
to  assert  impairment  of  a  vital  function.  The  Supreme  Court  decided  that 
tbe  Secretary  of  the  Interior  had  "standing"  to  attack  an  order  of  the  Federal 
Power  Commission  that  allegedly  impaired  a  function  confided  to  the  Secre- 
tary. (RB  1347).  Any  doubts  on  this  score  can  be  resolved  by  a  statute  that 
expressly  confers  standing  on  both  the  Congress  and  the  President  to  bring 
such  suits.   (RB  1348) 

Some  writers  have  assumed  that  the  courts  will  not  adjudicate  conflicting 
claims  of  power  by  the  legislative  and  executive  branches  because  they  present 
a  "political"  and  therefore  non-justiciable  question.  (RB  1349).  The  cases  seem 
to  me  to  indicate  the  contrary,  and  are  discussed  in  my  study.  (RB  1350). 
Moreover,  the  "reapportionment"  case,  Baker  v.  Carr,  and  Powell  v  McCormack, 
where  the  Court  held  invalid  the  exclusion  of  Congressman  Adam  Clayton 
Powell  from  the  House,  have  drastically  undermined  the  "political  question" 
doctrine.  If,  as  the  Court  has  again  and  again  declared,  it  is  the  province 
of  the  Court  to  enforce  constitutional  boundaries,  as  the  Court  was  at  pains 
to  state  in  the  pioneer  "political  question"  case,  Luther  v.  Borden  (RB  1354), 
and  repeated  in  Powell  v.  McCormack,  it  can  hardly  abdicate  when  the 
boundaries  are  a  subject  of  dispute  between  Congress  and  the  President. 
Adjudication  of  constitutional  boundary  disputes  between  State  and  State, 
and  between  a  State  and  the  United  States,  are  familiar.  (RB  1351)  Why  is 
a  boundary  dispute  between  Congress  and  the  President  more  "political?" 
"Some  arbiter,"  said  Justice  Jackson,  "is  almost  indispensable  where  power  .  .  . 
is  balanced  between  different  hands,  as  the  legislative  and  executive.  .  .  . 
Each  unit  can  not  be  left  to  judge  the  limits  of  its  own  power."  (RB  1354-55). 
Jackson  put  the  matter  in  a  nutshell. 

To  my  mind,  the  most  important  contribution  that  this  Committee  can 
make  is  to  perfect  the  cast  against  the  Attorney  General's  exaggerated  claims, 
and  then  to  determine  whether  the  issue  of  executive  privilege  should  be 
submitted  to  the  courts. 

Mr.  Berger.  Now,  I  am  ready  for  questions. 

Senator  Ervtx.  You  suggested  this  morning  that  there  was  an 
historical  explanation  for  the  fact  that  the  early  statute  drafted  by 
Alexander  Hamilton  was  restricted  in  its  application  to  the  Treasury 
Department  instead  of  being  applicable  to  all  the  then  existing 
departments.  I  think  it  would  be  of  interest  for  us  to  know  why 
that  statute  requiring  the  Secretary  to  report  to  the  Congress  upon 
its  request  was  so  restricted. 

Mr.  Berger.  This  is  set  forth  at  length  in  my  study.  I  will  sum- 
marize it. 

The  real  problem  at  the  time  was  that  the  finances  were  in  chaos. 
Congress  was  sorely  troubled  by  this  particular  problem.  And  there 
was  a,  let  me  call  it  Machievellian,  scheme  by  Hamilton.  Hamilton 
really  wanted  to  be  in  a  position  to  intrude,  to  offer  his  advice.  He 
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wanted  to  have  a  pipeline  into  the  Congress,  so  lie  could  come  in 
and  advise  the  Congress  about  financial  matters.  Well,  that  touched 
off  a  great  debate  because  some  said,  we  don't  want  him  intruding. 
But  everybody  agreed  that  Congress  had  the  right  to  call  on  him 
for  information.  So  they  made  a  compromise;  they  said,  we  will 
let  him  come  in  when  we  call  for  him.  That  is  how  the  express 
Treasury  provision  originated. 

Now,  there  was  no  similar  problem  in  foreign  affairs.  Every 
department  was  set  up  in  the  most  casual  manner  imaginable.  The 
only  thing  debated  in  foreign  affairs  was  the  removal  power,  the 
great  debate  about  the  President's  power  to  remove  subordinates. 
But  there  wasn't  a  word  about  secrecy.  Then  too  you  had  the 
precedent  from  the  Continental  Congress  which  required  the  Secre- 
tary of  Foreign  Affairs  to  lay  everything  open.  So,  the  first  Congress 
was  concerned  with  only  one  problem  in  foreign  affairs;  the  removal 
power.  With  the  Treasury  Department,  they  were  more  concerned 
with  warding  off  Hamilton's  officiousness.  The  provision  for  a  call 
for  information  was  merely  designed  to  bar  Hamilton's  unsought 
intrusions.  Xo  such  problem  arose  in  the  other  departments. 

Senator  Ervix.  Is  it  a  fair  statement  of  the  conclusion  that  your 
study  has  reached  to  say  that  Congress  has  the  power  to  call  upon 
the  executive  branch  of  the  Government  for  information,  which  is 
related  to  the  performance  of  any  constitutional  duty  imposed  upon 
the  Congress,  or  to  the  exercise  of  any  constitutional  power  which 
was  reposed  in  the  Congress. 

Mr.  Berger.  Yes.  sir ;  I  would  say  so. 

Senator  Ervix.  You  also  point  out — I  think  exceedingly  well — 
that  you  cannot  leave  it  to  any  department  of  the  Government,  either 
the  executive  branch  or  the  legislative  branch  to  be  the  final  judge 
of  what  its  powers  are  in  this  respect. 

Mr.  Berger.  Right,  sir;  and  with  the  practical  setup  today,  you 
have  everyone  in  the  executive  department,  saying,  we  will  decide 
what  Congress  has  to  know,  be  it  for  investigation  of  misconduct 
and  inefficiency,  or  the  need  to  appreciate.  So,  they  decide  practically 
what  your  powers  are. 

Senator  Ervix.  I  mentioned  this  morning,  during  the  testimony  of 
another  witness,  some  of  the  problems  that  the  Judiciary  Subcom- 
mittee on  Constitutional  Rights  has  had  with  the  Department  of 
the  Army  in  its  effort  to  investigate  the  surveillance  of  civilians 
formerly  conducted  by  the  Department.  When  information  was 
sought  by  the  subcommittee,  the  Department  of  the  Army  informed 
them  that  the  Department  did  not  think  the  furnishing  of  that 
information  to  the  congressional  committee  was  appropriate.  Do 
you  think  the  Department  of  the  Army  has  any  power  to  determine 
what  is  appropriate  for  a  congressional  committee  to  receive? 

Mr.  Berger.  No;  I  will  go  further;  I  think  it  is  presumptuous. 

I  attempted  by  studying  at  the  Executive  power  to  find  out  what 
this  claim  rests  on.  I  studied  everything  the  executive  branch  has 
written  about  it,  and  I  never  found  any  argument  that  stands  up. 
The  Executive  cannot  decide  what  is  appropriate  for  you  to  know. 

Senator  Ervix.  Do  you  think  that  when  a  congressional  committee 
is  convinced  that  a  particular  official  in  an  executive  department  has 
pergonal  information  concerning  matters  which  are  relevant  to  an 
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investigation  it  is  conducting,  the  congressional  committee  has  the 
right  to  insist  that  that  particular  individual  be  allowed  to  come 
and  testify  before  the  committee? 

Mr.  Berger.  I  would  say  so. 

Senator  Ervin.  Is  there  any  thing  in  your  study  of  the  constitu- 
tional precedents  on  this  subject  that  supports  the  conclusion  that  a 
congressional  committee  is  entitled  to  receive  information  only 
through  the  agency  of  an  official  selected  by  an  executive  department  ? 

Mr.  Berger.  I  have  never  found  any  evidence  to  that  effect,  be- 
cause the  learning  is  that  the  Congress  can  call  on  anybody  that 
it  selects. 

May  I  remove  this  from  the  realm  of  opinion,  because,  as  I  said 
earlier,  Senator,  no  more  weight  should  attach  to  my  opinion,  than 
can  be  derived  from  the  evidence  in  support  of  it.  If  you  will  give  me 
a  moment,  I  think  I  can  find  a  statement  both  by  Andrew  Jackson — 
a  pretty  stiff-necked  fellow — and  by  Presidents  Polk  and  Buchanan. 
Let  me  see  if  I  can  put  my  finger  on  it. 

I  happen  to  put  my  finger  on  Buchanan  first.  Here  is  Buchanan, 
one  of  the  late  ones.  This  was  the  House  Resolution  which  related 
to  alleged  abuses  in  post  offices.  Navy  Yards,  public  buildings  and 
public  works.  He  stated  to  the  House:  "In  such  cases  inquiries  are 
highly  proper  in  themselves  and  belong  equally  in  the  Senate  and 
the  House,  as  an  incident  to  their  legislative  duties  and  being 
necessary  to  enable  them  to  discover  and  to  provide  the  appropriate 
legislative  remedies  for  any  abuses  which  may  be  ascertained." 

When  Congress  went  after  St.  Clair  did  they  have  to  talk  through 
the  medium  of  the  President?  Jackson  made  an  even  stronger  state- 
ment to  the  effect  that  when  the  conduct  of  even  the  President  is  in 
question- — "I  cheerfully  acknowledge  the  broad  constitutional  power 
to  investigate  it." 

Senator  Ervix.  I  was  very  much  interested  in  your  pointing  out 
that  when  Chief  Justice  Marshall  sat  as  a  Circuit  Justice  in  the 
Aaro7)  Burr  Case,  he  stated  that  even  the  President  is  subject  to 
the  subpena  power. 

Mr.  Berger.  You  will  find  the  language  which  says  that  quoted 
in  my  study,  that  isn't  an  opinion,  that  is  a  fact,  set  out  in  his  own 
language.  It  was  a  historic  confrontation.  And  I  may  say.  there 
have  been  some  varied  readings  of  it.  You  can  read  it  for  yourself, 
you  are  a  fine  constitutional  lawyer  and  can  form  your  own  judgment. 
And  I  am  confident  that  you  will  conclude  on  the  basis  of  what  I 
have  quoted  from  Marshall,  that  the  President  must  produce  every 
document  necessary  to  the  defense  even  if  it  is  embarrassing.  And  if 
the  President's  attendance  is  required  he  has  to  appear. 

Senator  Ervix\  I  take  it  that  your  study  has  convinced  you  beyond 
doubt  that  a  congressional  committee  has  the  power  to  issue  a  subpena 
to  obtain  compulsory  attendance  of  an  executive  official  whom  the 
Committee  lias  reasonable  grounds  to  believe  has  personal  knowledge 
of  a  matter  that  the  committee  is  rightfully  inquiring  into. 

Mr.  Berger.  I  would  say  I  have  no  doubts  about  that.  The  core 
of  the  problem  isn't  that.  Senator.  After  you  have  done  it,  and  he 
is  recalcitrant,  where  do  you  go  from  there?  If  he  were  a  private 
person  you  would  as  in  earlier  cases  simply  send  the  sergeant  at 
arms  to  seize  him  and  put  him  in  the  District  jail.  Let's  take  a 
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concrete  case.  You  have  the  fairly  recent  provision  in  an  appropria- 
tions bill  saying  that  none  of  the  moneys  appropriated  should  be 
spent  on  ground  troops  in  Cambodia.  Suppose  it  comes  to  your 
attention  that  moneys  have  been  spent  on  such  ground  troops,  and 
vou  ask  Secretary  Laird  to  appear  and  testify  about  that.  That  pro- 
vision is  a  law  on  the  books.  And  Mr.  Laird  says.  I  decline  to  come 
in :  I  claim  executive  privilege.  I  have  no  hesitation  in  saying.  No. 
1.  you  can  hold  him  in  contempt.  No.  2  directs  your  sergeant  at  arms 
to  take  him  in  custody.  I  should  hope  that  Mr.  Laird  would  rather 
appeal  to  the  Court,  than  to  a  platoon  of  soldiers.  Or  if  you  feel 
that  Mr.  Laird  has  acted  in  defiance  of  law.  you  are  entitled  to 
impeach  him.  He  is  a  lawbreaker;  and  the  next  question  is,  do  you 
have  to  impeach  him  before  you  investigate  ? 

Well  it  is  recognized  that  you  don't  have  to.  In  Washington's 
refusal  of  the  Jay  Treaty  documents  to  the  House,  he  said,  you  didn't 
state  that  you  have  the  purpose  of  impeachment  in  mind.  For  that, 
he  intimated,  I  would  have  furnished  you  the  documents. 

You  are  entitled  to  say,  before  we  impeach  you.  we  want  to  know, 
have  you  done  these  things,  we  want  to  know  everything  you  have 
done,  because  you  are  in  flagrante  derelicto.  Congress  has  that  added 
power. 

Senator  Ervix.  Your  testimony  and  your  article  in  the  UCLA 
Law  Review  Avere  very  helpful  and  very  illuminating,  because  you 
point  out  some  ways  in  which  Congress  can  exercise  its  rights  without 
resorting  to  left-handed  ways  to  accomplish  the  purpose.  And  I 
take  it  that  your  study  of  the  recent  Supreme  Court  cases  on  political 
questions  leads  you  to  believe  that  the  Court  will  undertake  to  decide 
cases  arising  from  conflicts  between  the  Congress  and  the  Executive. 

Mr.  Berger.  Let  me  remind  you  of  one  more  case:  U.S.  v.  Klein. 
1867.  There  Congress  passed  an  act  which  restricted  the  President's 
pardoning  power.  Thus  the  Congress  was  in  conflict  with  the  Presi- 
dent. The  Court  intervened  and  said,  there  is  no  power  in  the 
Congress  to  do  that,  a  constitutional  controversy,  political  in  essence. 
particularly  in  the  reconstruction  period  you  know,  this  was  just 
boiling  with  politics.  Let  the  court  decide  it. 

I  would  say  emphatically,  it  is  my  deep  conviction,  that  the  politi- 
cal question  doctrine  will  play  a  small  role;  and  I  say  that  because 
this  is  a  question  I  have  just  restudied  in  connection  with  impeach- 
ment— : — 

Senator  Ervix.  T  classified  the  Klein  case  and  the  ex  parte  Milligan 
case  as  two  of  the  most  courageous  and  soundest  decisions  ever 
handed  down  by  the  Supreme  Court. 

Senator  Mathias? 

Senator  Mathias.  Just  one  question,  Mr.  Chairman. 

Mr.  Berger  has  referred  to  a  legislative  address  to  this  problem 
and  he  suo-o-ests  the  mechanics  of  the  concurrent  resolution.  And  he  has 
also  referred  to  choosing  a  right  case  to  take  to  court. 

Which  approach  do  you  think  has  priority  ? 

Mr.  Berger.  My  own  feeling  first,  and  I  say  this  with  considerable 
reluctance,  because  I  am  so  completely  sympathetic  with  Senator 
Fulbright's  objectives.  I  thought  he  made  a  magnificent  presentation 
of  the  central  problem— but  he  is  postponing,  gentlemen,  a  confron- 
tation which  can't  and  won't  be  postponed.  Because  after  you  pass 
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this,  there  is  nothing  to  prevent  the  Executive  from  saying;  you  can't 
interfere  in  our  internal  affairs. 

If  you  have  to  act  by  bill,  Senator  Mathias,  I  would  prefer  to 
amend  the  statute  of  1928.  which  would  empower  any  committee  of 
either  House  to  call  for  anything.  And  if  you  enact  that  amendment, 
it  has  the  advantage  of  doing  it  very  logically.  Why  single  out  the 
committee  on  expenditures  for  privileged  treatment?  At  that  point, 
anyone  who  acts  against  the  statute  is  a  lawbreaker.  And  it  is  a 
nice  position  for  the  Congress  to  be  able  to  proceed  against  a  law- 
breaker. 

As  I  see  it,  you  will  do  your  own  cause,  a  great  service  if  you  face 
up  to  the  point  that,  just  as  the  executive  department  has  lost  public 
confidence  by  excessive  concealment,  in  the  same  way  the  excesses 
of  McCarthyism  have  discredited  the  investigatory  process.  We  just 
see  it  now  in  the  revival  of  the  China  question:  McCarthy  unjustly 
stripped  the  State  Department  of  its  China  experts  unjustly.  And 
now  we  look  at  these  men  with  entirely  different  eyes.  And  so  I 
say- — and  I  make  some  suggestions  in  the  article — you  ought  at  the 
same  time  to  say.  we,  too,  aren't  holier  than  thou,  we  are  going  to 
police  our  internal  use  of  these  powers. 

In  short,  I  prefer  to  amend  the  statute  of  1928  and  wait  for  some 
official  to  refuse  to  obey  the  law.  And  that  will  present  a  good  case 
for  a  trial  of  executive  privilege. 

Senator  Mathias.  That  precisely  answers  what  I  have.  Thank  you. 

Senator  Ervix.  I  might  say  that  Senator  Fulbright  made  it  very 
clear  in  his  testimony  yesterday  that  he  does  not  regard  the  pro- 
visions of  the  bill  he  introduced  as  anything  sancrosanct  or  neces- 
sarily the  final  word.  I  am  sure  that  he  would  welcome  the  suggestions 
you  have  just  made. 

Senator  Mathais.  Actually,  the  supplemental  proposal  which  he 
now  is  incubating  would  come  close,  I  think,  to  your  suggestion 
which  would  be  an  automatic  cutoff  of  funds  after  a  period  of  time. 

Mr.  Berger.  I  am  worried  about  that.  This  is  what  I  call  the 
meatax  approach.  You  see — it  looks  like  pettiness. 

Take  the  Secretary  of  the  Air  Force.  He  had  this  $19  million  ap- 
propriation for  the  Inspector  General.  And  he  said,  I  am  not  going 
to  let  you  look  at  this  report.  You  would  have  been  justified  in 
cutting  out  his  appropriation.  Yet,  you  need  an  Inspector  General. 
In  an  area  where  you  have  conflicting  claims  of  constitutional  power, 
neither  branch  should  use  self-help.  What  we  have  in  the  executive 
branch  now  is  that  de  facto,  they  are  top  dog;  and  they  say,  we  have 
the  last  word.  There  you  have  self-help.  I  want  to  settle  this  question 
one  way  or  the  other  and  find  out  what  are  the  President's  powers. 
I  feel  about  your  powers  as  I  feel  about  the  first  amendment  question, 
they  are  not  like  the  all  outdoors  but  they  go  a  long  way,  much 
further  than  the  Executive  pretends  they  should  go,  much  further. 
As  to  peripheral  questions  you  will  come  to  wrestle  with  them  when 
the  time  comes.  You  shall  not  be  denied  something  that  you  are 
entitled  to,  because  way  down  the  road  there  may  be  something  that 
you  ought  not  to  have.  That  can  be  decided  later,  and  hopefully  by 
the  Court.  But  anything,  Senator  Mathias,  that  smacks  of  self-help 
will  not  sit  well  with  the  public,  I  suspect. 
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Senator  Mathias.  I  think  yon  view  this  with  less  emotion  and 
more  activity  than  we  do. 

Mr.  Berger.  My  sympathies,  bear  in  mind,  are  completely  with 
you.  and  as  a  result  of  a  disinterested  study.  I  feel  that  you  are  on 
the  side  of  the  angels.  Through  you  the  people  participate  in 
Government.  Through  you  the  public  finds  out  what  is  happening. 
So  I  am  with  you.  But  from  here  on.  what  the  problem  requires  is 
carefully  picking  an  action  road,  and  then  going  down  that  road. 

Senator  Mathias.  Eemember  the  story  about  King  Agog,  he 
wandered  delicately. 

Mr.  Berger.  Yes.  Although  I  would  not  say  that  I  am  a  delicate 
walker. 

Senator  Ervin.  Professor  Winter? 

Professor  "Winter.  It  may  be  that  I  take  a  little  issue — I  would 
have  said  that  your  approach  was  the  meat-ax  approach.  Legislation 
which  says  that  Congress  can  compel  the  disclosure  of  anything 
meets  with  the  objection  of  most  legal  scholars  and  most  Congress- 
men, and  I  would  think  most  of  the  people.  My  friend  and  colleague, 
Alexander  Bickel,  who  argued  the  Neio  York  Times  case  before  the 
Supreme  Court  declined  to  take  that  very  position.  It  would  seem 
to  me  that,  for  instance,  that  in  the  area  of  foreign  affairs  no  one 
would  argue  that  the  President  does  have  a  valid  power  to  refuse 
to  disclose  what  proposals  Mr.  Sisco  or  someone  else  is  taking  back 
and  forth  between  the  Egyptians  and  Israelis;  that  on  defense 
matters  his  power  as  commander-in-chief  includes  the  power  not 
to  disclose  the  tactical  operations  taking  place  in  the  field,  and 
finally,  that  most  people  would  agree  that  the  President  can  refuse 
to  disclose  internal  memoranda,  such  as — for  instance,  earlier  drafts 
of  the  State  of  the  Union  Address.  It  seems  to  me  that  if  you  take 
the  position  that  there  is  no  executive  privilege — and  I  am  not  sure 
you  take  it,  but  if  you  do — in  the  cases  that  I  have  mentioned,  that 
the  Congress  ought  to  have  a  right  to  get  that  information,  I  think 
that  what  you  are  doing  is  opening  the  door  for  the  executive  to 
take  the  position  that  was  taken  in  the  Rogers  memorandum  that 
has  been  mentioned,  which  is  that  anything  that  the  administration 
thinks  would  be  against  the  public  interest  to  disclose  to  Congress, 
can  be  kept  secret. 

Mr.  Berger.  Let  me  put  to  you  a  question.  Do  3-011  put  any  faitli 
in  the  Rogers  memorandum  as  a  legal  document  ? 

Professor  Winter.  No.  But  it  seems  to  me  that  what  prompted 
Rogers'  memorandum  is  the  equally  extreme  argument  that  there  is 
no  executive  privilege.  Taking  the  three  cases  I  gave  you,  I  don't 
think  that  it  can  be  validly  maintained.  Taking  the  last  case,  the 
internal  memorandum,  that  seems  to  me  to  apply  to  Congress,  no 
one  can  compel  disclosure  of  a  memorandum  from  Staff  to  Congress- 
men, and  no  one  can  compel  disclosure  of  conversations  between  the 
Justice  of  the  Supreme  Court  and  law  clerk.  I  think  that  is  in  the 
nature  of  the  institutions  we  are  about  here. 

Mr.  Berger.  You  seem  to  lean  heavily  on  inherent  powers  of  the 
Executive.  I  am  an  adherent  of  the  historical  meaning  of  consti- 
tutional terms.  And  I  am  not  so  much  impressed  by  Air.  Acheson's 
appeal  to  practical  needs.  I  prefer  to  see  the  intention  of  the  Found- 
ing Fathers.  And,  in  foreign  relations  it  is  demonstrable  that  they 


.— 


302 

didn't  recognize  any  such  thins  as  an  inherent  power  to  withhold 
anything  about   foreign  relations,  even  in   pending  negotiations. 

Professor  Winter.  Do  you  think  the  Congress  can  compel  the 
President  to  reveal  what  Mr.  Sisco  is  taking  back  and  forth  from 
Cairo  to  Jerusalem? 

Mr.  Berger.  Let  me  say  this,  first.  What  you  intimate  is  that  there 
can  be  unilateral  decisions  by  the  executive  agency  as  to  what  Con- 
gress can  see.  And  I  see  no  basis  for  that. 

Professor  Winter.  I  beg  your  pardon,  it  is  not  unilateral  at  all 
because  the  Congress  can.  in  case  it  thinks  the  Executive  privilege 
has  been  wrongly  invoked,  resort  to  other  means.  The  most  notable 
one  is  to  cut  off  appropriations  for  the  operations  that  are  in 
question.  It  is  simply  not  unilateral  at  all. 

Mr.  Bergfr.  If  you  like  that  as  a  response,  that  is  a  matter  of 
taste.  It  is  a  pretty  brutal  approach.  First  of  all,  I  want  to  be  sure 
that  you  understand  my  position  because  the  implication  of  your 
statement  is  that  I  advocate  and  absolute  power  of  investigation. 
I  don't  like  absolutes,  and  I  won't  try  to  force  mine  on  you.  That  is 
why  I  talk  about  two  circles  intersecting  and  an  ellipse  in  the  center 
of  the  intersection,  and  at  that  point,  some  arbiter  must  determine 
what  is  to  be  done  in  this  no  man's  land.  And  I  don't  want  to  take  the 
last  word  from  Attorney  General  Rogers,  particularly  after  I  have 
read  his  memorandum.  But  let  me  stress  once  more  I  reject  the  notion 
that  there  is  an  inherent  Executive  power. 

And  I  am  going  to  read  one  little  thing  to  you  that  perhaps  you 
are  familiar  with,  but  it  is  worth  getting  on  the  record,  on  this 
business  of  inherent  power.  It  is  from  Madison,  in  the  debate  on 
whether  the  Executive  should  be  single  or  multiple  quoted  at  page 
1073  of  my  study.  Madison  emphasized  that  preliminarily  it  was 
essential  to  fix  the  extent  of  the  executive  authority,  as  certain 
powers  were  in  their  nature  Executive  and  must  be  given  to  that 
department.  There  were  not  any  inherent  powers.  In  other  words, 
every  power  that  the  President  had  was  given  to  him.  And  as 
Justice  Jackson  reminds  us,  if  he  had  inherent  powers,  why  did 
they  give  him  the  power  to  request  an  opinion  in  writing  from  the 
cabinet?  If  anything  was  inherent  that  was  inherent.  So  I  think 
that  we  are  just  starting  off  on  the  wrong  foot  when  you  start  talking 
about  inherent  powers. 

You  add  nothing  when  you  add  the  Commander-in-Chief  because 
as  I  said,  this  is  just  an  empty  vessel  if  Congress  withdraws  support 
of  the  Army.  Do  you  want  the  Congress  to  deal  that  way  with  the 
President.  Of  course.  Congress  has  started  on  that  road,  and  I  dare- 
say you  could  get  the  Congress  expasperated  enough  so  that  they 
could  just  cut  the  ground  out  from  under  President  Xixon.  and 
just  really  cut  the  appropriations  right  off.  You  may  think  that  is 
a  good  way  of  handling  the  situation.  I  don't.  I  am  a  lawyer  who 
has  been  used  to  having  the  courts  settle  my  problems,  and  I  prefer 
to  have  the  problem  submitted  to  the  courts  as  to  what  the  extent 
of  the  respective  powers  is.  And  maybe  your  argument  will  prevail. 
It  doesn't  prevail  with  me.  You  look  at  the  issue  in  the  focus  of 
today ;  I  look  at  the  focus  of  what  it  meant  historically.  And  in  the 
beginning,  there  was  just  no  question  that  the  power  of  inquiry 
was  comprehensive,  that  foreign  relations  was  not  excepted. 
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I  read  to  you  this  morning  how  Livingston  said  that  everything 
has  been  given  to  the  Congress  by  the  President,  and  that  the  first 
Continental  Congress  itself  said,  there  are  no  secrets  from  Members 
of  Congress.  You  talk  about  practicalities;  and  I  am  talking  about 
constitutional  power.  You  don't  get  too  far  by  talking  about  today's 
practicalities  when  you  seek  to  determine  the  bounds  of  a  con- 
stitutional power  clothed  in  constitutional  terms. 

Professor  TVixter.  I  am  not  an  absolutist.  I,  in  fact,  favor  some- 
thing like  the  Fulbright  legislation. 

With  that  I  have  no  further  questions. 

Senator  Ervix.  Thank  you  very  much. 

I  will  look  forward  to  the  publication  of  your  book  on  "The  Im- 
peachment Question"  because  this  committee  was  very  much  inter- 
ested about  a  year  and  a  half  ago  in  a  bill  that  would  have  set  up 
a  commission  to  remove  Federal  Judges  independently  of  the 
constitutional  impeachment  process.  I  did  a  lot  of  reading  on  that 
subject,  and  I  am  very  much  interested  in  it. 

We  certainly  do  greatly  appreciate  your  being  here. 

Mr.  Berger.  Let  me  thank  you  again  for  the  privilege  of  appearing 
before  you. 

Senator  Ervix.  Thank  you.  sir. 

Counsel  will  call  the  next  witness. 

Mr.  Edminsten.  Mr.  Chairman,  the  next  witness  is  the  Honorable 
Robert  F.  Keller,  who  is  the  Deputy  Comptroller  General  of  the 
United  States.  He  has  an  assistant  with  him.  I  believe,  whom  he  will 
identify  for  the  record. 

Senator  Ervix.  Mr.  Keller,  we  want  to  thank  yon  for  your  willing- 
ness to  appear.  We  appreciate  your  appearance  because  we  think  that 
your  agency  has  also  had  some  problems  on  occasion  with  claims  of 
executive  privilege  and  with  denials  of  access  to  information  in  the 
executive  branch. 

Please  introduce  the  gentlemen  who  accompany  you  for  the  record. 

STATEMENT  OF  ROBERT  F.  KELLER,  DEPUTY  COMPTROLLER 
GENERAL  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  JAMES 
DUFF,  ASSOCIATE  DIRECTOR,  INTERNATIONAL  DIVISION  AND 
JAMES  MASTERSON,  OFFICE  OF  GENERAL  COUNSEL 

Mr.  Keller.  Yes.  Mr.  Chairman. 

On  my  right  is  Mr.  James  Duff,  who  is  associate  director  of  our 
International  Division. 

On  my  left,  is  Mr.  James  Masterson.  from  our  General  Counsel's 
office. 

Senator  Ervix.  We  are  delighted  to  have  you  gentlemen  with  us. 

Mr.  Keller.  Mr.  Chairman,  we  are  very  glad  to  be  here.  As  you 
aptly  stated,  we  have  had  problems  of  access  to  records;  a  number 
of  them,  in  the  last  20  years.  And,  as  Ave  in  the  General  Accounting 
Office  call  it.  it  is  an  "occupational  hazard"  in  our  particular  type 
of  work. 

S.  1125  would  amend  title  5  of  the  United  States  Code  so  as  to 
provide  that  no  employee  of  the  executive  branch  summoned  or  re- 
quested to  testify  or  produce  documents  before  the  Congress  or  its 
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committees  shall  refuse  to  do  so  on  the  grounds  that  he  intends  to 
assert  executive  privilege;  and  no  such  employee  shall  assert  the 
privilege  unless  at  the  time  it  is  asserted  he  presents  a  statement 
signed  personally  by  the  President  requiring  that  executive  privilege 
be  asserted  as  to  the  testimony  or  document  sought. 

We  believe  that  S.  1125  is  the  first  measure  to  specifically  recognize 
the  doctrine  of  executive  privilege  in  so  many  words  as  a  basis  for 
refusing  information  to  the  Congress.  In  this  regard  it  is  unlike  the 
Foreign  Assistance  and  Related  Programs  Appropriation  Act.  1971, 
and  kindred  appropriation  acts  going  back  as  far  as  the  Mutual  Se- 
curity Appropriation  Act,  1960,  as  well  as  section  634(c)  of  the 
Foreign  Assistance  Act  of  1961.  Those  measures,  in  effect,  excused 
production  of  certain  documents  to  committees  of  Congress  and  the 
General  Accounting  Office  upon  certification  by  the  President  that 
he  has  forbidden  the  furnishing  of  such  documents  and  his  reason 
for  so  doing. 

The  basis  for  the  executive  branch  denial  of  information  to  the 
Congress  is  the  constitutional  doctrine  of  separation  of  powers  which 
is  interpreted  by  the  executive  branch  as  granting  it  a  privilege  to 
withhold  information  where  such  action  is  deemed  necessary  in  the 
best  interest  of  the  country.  While  no  court  has  addressed  the  precise 
issue,  it  has  been  the  subject  of  many  articles,  studies  and  com- 
mentaries. 

With  regard  to  the  effect  of  the  privilege  on  the  work  of  the  Gen- 
eral Accounting  Office,  one  of  the  most  important  of  our  duties  is  to 
make  independent  reviews  of  agency  programs  and  to  report  to  the 
Congress  the  manner  in  which  Federal  departments  and  agencies 
carry  out  the  laws  enacted  by  the  Congress.  In  establishing  the  Gen- 
eral Accounting  Office,  the  Congress  recognized  that  the  Office  would 
need  to  have  complete  access  to  the  records  of  the  Federal  agencies, 
and  provided  the  basic  authority  in  section  313  of  the  Budget  and 
Accounting  Act,  1921  (31  U.S.d  54)  as  follows: 

All  departments  and  establishments  shall  furnish  to  the  Comptroller  General 
such  information  regarding  the  powers,  duties,  activities,  organization,  financial 
transactions,  and  methods  of  business  of  their  respective  offices  as  he  may  from 
time  to  time  require  of  them ;  and  the  Comptroller  or  any  of  his  assistants 
or  employees,  when  duly  authorized  by  him,  shall,  for  the  purpose  of  securing 
such  information,  have  access  to  and  the  right  to  examine  any  books,  documents, 
papers,  or  records  of  any  such  department  or  establishment. 

For  the  most  part,  refusals  by  the  executive  branch  to  grant  us 
access  to  records  have  been  premised  upon  departmental  decisions 
that  grant  of  access  would  not  be  in  the  public  interest  rather  than 
a  formal  claim  of  executive  privilege. 

Mr.  Chairman,  I  have  been  with  the  General  Accounting  Office  for 
quite  a  number  of  years  and  I  have  gone  through  periods  when 
access  to  records  has  been  a  very  difficult  problem;  and  through  other 
periods  when  the  problems  have  been  minimal.  In  recent  years  we 
generally  have  had  good  cooperation  in  obtaining  access  to  the  rec- 
ords of  the  executive  departments  except  for  the  Department  of  State 
and  the  Department  of  Defense  in  those  areas  which  involve  our 
relations  with  foreign  countries.  While  absolute  denial  of  access  to 
a  document  is  quite  rare,  our  reviews  are  hampered  and  delayed  by 
the  time-consuming  tactics  employed  by  the  various  organizational 
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elements  within  and  between  these  departments.  These  delays  occur 
in  the  screening  of  records  and  in  making  decisions  as  to  whether 
such  records  are  releasable  to  the  General  Accounting  Office.  It  is  not 
unusual  for  our  auditors  to  request  access  to  a  document  at  an  over- 
seas location  and  be  required  to  wait  several  weeks  while  such  docu- 
ments are  screened  up  the  channels  from  the  overseas  posts  and 
through  the  hierarchy  of  those  departments. 

Our  experience  in  making  a  study  of  the  military  assistance  train- 
ing program — this  was  within  the  last  year — at  the  request  of  the 
Chairman,  Senate  Committee  on  Foreign  Relations  is  a  good  example 
of  the  problems  we  have  encountered  in  obtaining  access  to  informa- 
tion. In  our  February  1971  report  on  this  study  we  summarized  our 
problems  with  access  to  records  and  set  forth  conclusions  which  we 
believe  point  up  the  problems  of  access  and  the  effect  these  problems 
have  on  our  ability  to  carry  out  effective  reviews. 

The  Department  of  Defense  denied  access  to  records  which  con- 
tained future  planning  information ;  routine  reports  prepared  by  per- 
sonnel which  were  evaluative  in  nature;  and  program  evaluation 
group  reports. 

It  was  and  is  our  position  that  it  is  essential  for  us  to  have  access 
to  all  information  available  to  DOD  personnel  who  make  program 
decisions  in  order  that  we  can  determine  how  decisions  were  made 
and  whether  all  pertinent  data  was  considered  in  reaching  decisions. 
With  regard  to  evaluation  material,  we  regularly  make  use  of  inter- 
nal audit  reports  and  other  internal  evaluations  and  perform  such 
independent  tests  of  such  material  as  we  feel  justified  under  the  cir- 
cumstances. 

If  we  are  permitted  extensive  use  of  internal  audits  and  other 
evaluative  reports,  we  are  able  to  concentrate  a  greater  part  of  our 
efforts  in  determining  whether  action  has  been  properly  taken  by  re- 
sponsible officials  to  correct  identified  program  weaknesses.  This  also 
helps  to  eliminate  duplication  and  overlapping  in  audit  effort,  and 
promotes  full  utilization  of  existing  audit  and  investigative  data. 

In  order  for  the  GAO  to  carry  out  its  responsibilities  to  review 
DOD  programs  it  is  essential  that  we  have  access  to  and  make  ap- 
propriate review  and  analyses  of  all  DOD  reports  and  records  which 
evidence  the  expenditure  of  appropriated  funds. 

In  commenting  on  a  draft  of  this  report  I  just  mentioned,  Mr. 
Chairman,  the  Special  Assistant  to  the  Assistant  Secretary  of  De- 
fense, International  Security  Affairs,  in  a  letter  dated  September  25, 
1970,  stated: 

*  *  *  the  Department  of  Defense  cannot  permit  to  go  unchallenged  that 
section  of  the  report  concerning  complaints  that  the  GAO  auditors  were 
hindered  and  delayed  in  their  efforts  because  the  Department  of  Defense 
had  denied  them  access  to  5  year  MAP  planning  data  and  to  inspection  and 
evaluation  reports  known  as  PEG  reports.  Apart  from  the  fact  that  custom, 
tradition  and  precedent  have  decreed  that  information  of  such  internal  nature 
will  not  be  disclosed  outside  the  Executive  Branch  in  order  to  preserve  the 
confidentiality  of  the  relationship  of  superior  and  subordinate,  an  under- 
standing was  also  reached  a  number  of  years  ago  between  the  General 
Accounting  Office  and  the  Department  of  Defense  whereby  planning  data 
and  inspector  type  reports  would  not  be  provided.  The  Department  is,  there- 
fore, both  surprised  and  chagrined  over  the  fact  that  the  GAO  would  en- 
deavor to  make  such  an  issue  over  these  specific  categories,  an  issue  which 
had  been  resolved  years  ago. 
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A  copy  of  this  Department  of  Defense  letter  was  sent  to  the  chair- 
man of  the  committee  by  the  department. 

In  making  his  report  to  the  chairman,  the  Comptroller  General 
took  note  of  this  Department  of  Defense  letter  and  advised  as  fol- 
lows: 

In  regard  to  the  Department's  position  concerning  the  access-to-records 
matters  discussed  in  the  report,  the  General  Accounting  Office  has  never 
reached  such  an  understanding  with  the  Department  of  Defense.  To  the 
contrary,  we  have  always  maintained  that  we  are  entitled  by  law  to  have 
access  to,  and  the  right  to  examine,  all  records  of  the  Department  of  Defense 
and  its  component  commands  that  we  consider  pertinent  to  the  matter  or 
subject  under  review. 

The  inspection  and  evaluation  reports  referred  to  in  the  Department  of 
Defense  letter  are  management  reports  prepared  by  a  program  valuation  group 
of  the  Unified  Command  Headquarters.  We  have  always  regarded  complete 
access  to  reports  of  this  type  as  necessary  in  order  for  us  to  carry  out  the 
responsibilities  we  have  to  the  Congress. 

I  might  mention  at  this  point,  Mr.  Chairman,  that  the  General 
Accounting  Office  has,  in  recent  years,  broadened  the  scope  of  its  work 
a  great  deal.  We  are  placing  more  emphasis  on  the  evaluation  of 
program  results  as  distinguished  from  strictly  financial  type  audits. 
I  don't  think  any  new  authority  was  needed  for  this  change  in  work, 
but  the  Congress,  when  enacting  the  Legislative  Reorganization  Act 
of  1970,  included  a  provision  in  that  act  so  providing.  It  is  section 
204,  which  reads: 

The  Comptroller  General  shall  review  and  analyze  the  results  of  the  govern- 
ment programs  and  activities  carried  out  under  existing  law,  including  the 
making  of  cost-benefits  studies,  when  ordered  by  either  House  of  Congress,  or 
upon  his  own  initiative,  or  when  requested  by  any  committee  of  the  House 
of  Representatives  or  the  Senate,  or  any  joint  committee  of  the  two  Houses 
having  jurisdiction  over  such  programs  and  activities. 

This  was  a  recognition  bv  the  Congress  that  thev  wanted  this  tvpe 
of  work  done  bv  the  General  Accounting  Office.  And  I  think  very 
obviously  you  cannot  do  reviews  of  programs  evaluations  of  programs 
without  a  great  deal  more  material  and  backup  data  than  you  would 
have  in  strictly  a  financial  audit. 

And  I  would  state  again,  that  for  the  most  part,  we  had  very  good 
success  in  obtaining  necessary  documents  and  records  from  most  of 
the  departments  and  agencies.  I  don't  say  that  we  don't  have  diffi- 
culties now  and  then  but  we  are  usually  able  to  work  them  out  satis- 
factorily to  both  sides.  But  in  the  area  of  foreign  affairs,  it  has  been 
very  difficult  for  us. 

Mr.  Chairman,  in  early  1970.  we  undertook  a  review  of  the  U.S. 
Assistance  to  the  Philippine  Government  in  support  of  the  Philippine 
civil  action  group  at  the  request  of  the  Chairman.  Subcommittee  on 
U.S.  Security  Agreements  and  Commitments  Abroad,  Senate  Com- 
mittee on  Foreign  Relations.  The  Departments  of  State  and  Defense 
delayed  our  work  on  this  assignment  to  the  extent  that  we  had  to 
curtail  the  scope  of  our  review  and  qualify  our  report  to  the  chair- 
man. Our  work  was  seriously  hampered  and  delayed  because  in  gen- 
eral we  were  given  access  to  only  those  documents,  papers,  and  rec- 
ords which  we  were  able  to  specifically  identify  and  request  and  as 
to  those  records  we  were  given  access  only  after  time-consuming 
screening  at  various  levels  within  the  Departments. 
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We  were  restricted  by  ground  rules  established  by  the  Depart- 
ments. These  rules  effectively  limited  our  reviews  in  the  field  to  the 
very  narrow  departmental  interpretations  of  what,  in  their  opinion, 
was  judged  to  be  the  scope  of  our  review.  This  was  perhaps  the  most 
restrictive  limitation  placed  on  our  work,  and  it  completely  frus- 
trated our  attempts  to  review  assistance  to  the  Philippines  that  was 
not  funded  in  the  military  functions  appropriations. 

Our  staff  members  in  the  field  were  advised  that  documents  which 
they  requested  that  were  releasable  to  us  under  the  restrictions  of  the 
so-called  ground  rules  had  to  be  dispatched  to  Washington  for  de- 
partmental clearance.  As  a  consequence,  by  early  May  1070.  only  four 
of  the  12  documents  which  wore  requested  by  our  staff  members  on 
January  28,  1070,  had  been  released  to  them  in  Manila. 

Following  our  review  in  the  Philippines  we  initiated  a  study  of 
U.S.  assistance  to  the  government  of  Thailand.  In  an  attempt  to 
avoid  the  conditions  previously  experienced,  the  Comptroller  General 
on  June  26,  1970,  wrote  to  the  Secretaries  of  Defense  and  State  citing 
the  problems  experienced  in  the  Philippines  review,  requesting  that 
they  eliminate  the  necessity  for  the  lengthy  screening  process,  citing 
the  scope  and  authority  for  our  review  as  follows : 

*  *  *  the  scope  of  our  review  will  be  broad  enough  to  permit  our  representa- 
tives to  investigate  all  matters  concerning  the  receipt,  disbursement,  and  ap- 
plication of  public  funds  related  in  any  way  to  our  relations  with  the 
Government  of  Thailand.  Pursuant  to  the  authority  of  Section  313  of  the 
Budget  and  Accounting  Act  of  1921,  31  U.S.C.  54,  representatives  of  the 
General  Accounting  Office  will  be  requesting  officials  in  your  Department  for 
access  to,  and  when  we  consider  necessary,  copies  of  any  books,  documents, 
papers,  or  records  in  the  custody  or  control  of  your  Department  which  we 
believe  may  contain  information  regarding  the  powers,  duties,  activities, 
organization,  financial  transactions,  and  methods  of  business  related  to  the 
scope  of  the  review. 

Unfortunately,  we  have  experienced  similar  problems  in  obtaining 
access  to  documents  required  for  our  review 'of  assistance  to  Thailand. 

The  policy  of  the  executive  branch,  with  respect  to  release  of  in- 
formation to  the  Congress,  was  set  forth  by  the  President  in  a  Memo- 
randum to  the  heads  of  executive  departments  and  agencies,  on  March 
24,  1969,  as  follows : 

The  policy  of  this  Administration  is  to  comply  to  the  fullest  extent  possible 
with  Congressional  requests  for  information.  While  the  Executive  Branch 
has  the  responsibility  of  withholding  certain  information  the  disclosure  of  which 
would  be  incompatible  with  the  public  interest.  This  Administration  will  invoke 
this  authority  only  in  the  most  compelling  circumstances  and  after  a  rigorous 
inquiry  into  the  actual  need  for  its  exercise.  For  those  reasons  Executive 
privilege  will  not  be  used   without  specific  Presidential  approval. 

Although  the  Departments  of  State  and  Defense  indicated  in  their 
directives  that  it  is  their  policy  to  provide  maximum  cooperation  and 
assistance  to  the  General  Accounting  Office,  we  have  found  it  quite 
difficult  to  obtain  the  information  which  we  need  to  conduct  our  re- 
views relating  to  foreign  assistance  activities. 

In  our  discussions  with  departmental  officials,  they  have  frequently 
stated  that  the  documents  or  information  being  withheld  are  not  re- 
leasable  to  the  GAO  because  of  one  or  more  of  the  following  reasons : 

(1)  Review,  examination,  or  disclosure  would  seriously  impair 
relations  between  the  United  States  and  other  countries,  or  otherwise 
prejudice  the  best  interest  of  the  United  States; 
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(2)  Access  to  documents  including  information  and  debates  used 
in  formulating  policy  decisions  would  seriously  hamper  a  candid  ex- 
change of  views  within  the  agency ;  and 

(3)  Access  to  information  on  future  planning  would  not  be  appro- 
priate because  it  has  not  received  the  approval  of  the  President  or 
been  presented  to  the  Congress. 

We  have  characterized  our  current  problems  over  access  to  records 
as  being  those  of  frustrations  and  delays  in  carrying  out  our  statu- 
tory responsibilities  rather  than  those  attending  outright  refusal  of 
access  on  a  claim  of  executive  privilege.  We  do  not  know  how  close 
our  experience  parallels  that  of  the  congress  and  its  committees.  We 
would  however  point  out  that  insofar  as  they  may  be  similar,  enact- 
ment of  S.  1125  should  put  an  end  to  delays  in  appearance  and  re- 
luctance to  testify  without  invoking  "executive  privilege."  Under  S. 
1125  those  requested  to  appear  must  appear  and  the  exercise  of  the 
privilege  is  restricted  to  the  President.  Under  this  procedure,  if  the 
privilege  is  to  be  exercised  by  the  President  there  should  be  no  delays 
in  the  hearing  processes  and  if  the  privilege  is  not  to  be  claimed 
there  is  no  basis  remaining  that  we  can  see  which  could  justify  failure 
to  testify. 

Leaving  aside  the  legal  arguments  pro  and  con  as  to  the  constitu- 
tional basis  for  executive  privilege,  S.  1125  assumes  the  fact  of  its 
existence  and  realistically  makes  an  effort  to  restrict  its  exercise  to 
the  President  or  by  his  written  direction.  The  bill,  if  enacted,  should 
result  in  a  freer  flow  of  information  to  the  Congress  and  its  commit- 
tees except  in  those  cases  where  the  President  himself  has  decided 
that  disclosure  shall  be  precluded  on  the  ground  of  executive  privi- 
lege. 

This  concludes  our  statement  Mr.  Chairman,  and  we  would  be 
pleased  to  answer  any  questions  you  may  have. 

Senator  Ervin.  Is  the  statute  giving  the  General  Accounting  the 
power  of  access  to  information  quite  broad? 

Mr.  Keller.  It  is  quite  broad.  There  is  one  slight  restriction 
which  wasn't  in  my  quote.  It  does  not  apply  to  funds  spent  by  the 
Department  of  State  on  the  certificate  of  the  Secretary  of  State.  We 
have  interpreted  that,  I  believe  properly,  to  apply  to  the  emergency 
funds  which  appear  in  the  Department  of  State  appropriation  and 
which  can  be  spent  without  specifying  the  purpose  over  the  certifica- 
tion of  the  Secretary  of  State. 

Senator  Ervin.  There  is  no  warrant  or  procedure  for  accounting 
for  those  funds  at  all,  is  there  ? 

Mr.  Keller.  No,  sir.  It  is,  in  effect,  a  confidential  fund.  The 
Congress  has  recognized  or  given  the  authority  for  the  fund  to  be 
spent  on  the  certificate  of  the  Secretary. 

I  might  add  that  confidential  funds  are  not  unusual  in  a  number 
of  departments.  Those  also  may  be  spent  on  the  certificate  of  the  head 
of  the  department. 

Senator  Ervix.  That  is  a  practice  which,  perhaps  of  necessity,  must 
be  followed  in  this  very  precarious  world  in  which  we  live? 

Mr.  Keller.  Yes,  sir.  And  as  far  as  the  State  Department's  con- 
cerned, I  think  it  is  in  the  neighborhood  of  $2  million  a  year,  which 
is  a  lot  of  money  to  me,  but  is  a  small  amount  as  far  as  our  govern- 
ment is  concerned. 
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Senator  Ervix.  Yes.  Especially  in  the  Department  of  Defense  in 
that  we  are  accustomed  in  modern  times  to  talking  about  appropria- 
tions of  billions  of  dollars. 

The  statute  seems  to  me  to  be  susceptible  only  to  the  construction — 
leaving-  out  the  exceptions  that  you  have  just  mentioned — that  it  is 
the  General  Accounting  Office  which  has  the  final  determination  as 
to  what  information  and  what  documents  the  office  is  entitled  to 
receive  in  order  to  supervise  and  evaluate  the  programs  for  which 
Congress  appropriates  money  duties  imposed  upon  the  GAO  by 
Congress. 

Mr.  Keller.  I  think  that  is  quite  true  and  I  think  is  is  inherent 
where  the  Congress  has  given  the  Comptroller  General  the  respon- 
sibility for  looking  into  all  expenditures  of  government  departments, 
not  only  for  their  legality,  but  also  for  economy  and  efficiency  in 
operations.  And  I  think  by  granting  the  Comptroller  General  the 
right  of  access  to  records  in  the  1921  act.  the  Congress  meant  the 
records  the  Comptroller  General  thinks  are  necessary  for  him  to  per- 
form his  duties,  rather  than  those  the  department  thinks  are  necessary 
for  him  to  have. 

The  Attorneys  General,  I  find,  have  differed  over  the  years,  but 
there  is  one  instance  of  an  Attorney  General's  opinion — I  believe  it 
was  in  1925 — where  the  Comptroller  General  asked  for  certain 
records.  These  records  did  not  pertain  to  foreign  affairs  matters  but 
pertained  to  a  contract.  The  Department  didn't  want  to  give  the 
information  to  the  Comptroller  and  the  matter  was  submitted  to 
the  Attorney  General.  The  Attorney  General  took  the  view  that  it 
was  the  Comptroller  General's  decision  as  to  what  records  he  needed 
and  he  interposed  no  objection  to  giving  the  information. 

Senator  Ervix.  T  infer  from  what  you  have  said  that  with  the 
exception  of  programs  involving  foreign  nations  or  military  opera- 
tions the  General  Accounting  Office  in  recent  years  has  received 
at  least  reasonable  cooperation  from  the  departments,  with  rare 
exceptions. 

Mr.  Keller.  I  think  that  is  a  fair  statement,  Mr.  Chairman,  and 
I  don't  want  to  gloss  it  over  because  we  do,  from  time  to  time,  have 
our  problems.  But,  if  the  problems  can't  be  worked  out  on  a  lower 
level.  Mr.  Staats  and  I  get  in  touch  with  our  counterparts  in  the 
department  and  see  if  we  can't  work  it  out.  We  have  had  pretty 
good  luck  on  that  score. 

There  are  certain  agencies  where  anything  in  the  department  is 
open  to  us,  whether  it  is  an  evaluation  report,  a  source  selection 
board  report,  an  internal  staff  memo,  or  some  other  document.  Others 
get  a  little  more  sticky.  I  have  tried  to  emphasize  in  my  statement 
that  the  one  area  we  are  having  a  problem  with  at  the  present 
time  is  the  area  of  foreign  assistance  and  relations  with  foreign 
countries. 

Senator  Ervix.  And  in  that  field  the  chief  impediment  to  the 
performance  of  the  duties  imposed  upon  the  General  Accounting 
Office  by  the  Congress  has  been  either  interminable  delay  rather 
than  outright  refusal  or  restricting  the  documents  granted  to  those 
specifically  requesting  them.  I  assume  there  are  also  problems  where 
the  General  Accounting  Office  is  not  aware  of  the  existence  of  the 
documents  ? 
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Mr.  Keller.  That  is  right.  From  an  auditor's  standpoint,  when 
he  is  examining  a  problem,  there  may  be  200  documents  dealing 
with  the  problem.  It  is  very  difficult  for  him,  unless  he  had  a  load, 
for  example :  "I  want  to  see  a  letter  from  the  Director  of  the  AID 
mission  to  the  Assistant  Secretary  of  State  involving  this  particular 
thing." 

Often  we  take  the  position  that  Ave  want  access  to  all  the  records 
pertaining  to  a  particular  subject.  Xow,  the  department  might  say. 
"You  are  just  on  a  fishing  expedition."  I  don't  look  at  it  that  way. 
Nobody  hands  you  information.  You  have  got  to  dig  it  out.  and 
you  try,  to  find  the  documents  that  will  be  helpful  to  you  in  solving 
the  problem  one  way  or  other. 

Also,  it  is  very  important  that  we  don't  let  the  departments  tell 
us  what  the  scope  of  our  review  ought  to  be.  We  can't  carry  out 
our  responsibilities  in  that  fashion  and  be  responsible  to  the  Con- 
gress for  the  work  we  do. 

Senator  Ervix.  As  I  understand  it.  the  General  Accounting  Office 
was  created  by  Congress  to  have  someone  exercise  oversight  on  the 
carrying  out  of  the  programs  initiated  by  Congress  for  which 
Congress  has  appropriated  money  and  to  get  it  done  without  the 
necessary — I  don't  like  to  use  the  word  "bias."1  but  that  is  the 
only  word  that  occurs  to  me  at  the  moment — bias.  Congress  was  con- 
cerned that  if  it  depended  exclusively  upon  the  executive  depart- 
ments and  agencies  for  the  information,  it  would  be  likely  to  en- 
counter delays  and  might  not  receive  all  the  information  necessary 
for  proper  oversight  over  Government  activities. 

Mr.  Keller.  Yes.  Mr.  Chairman.  Congress  set  the  office  up  in 
1021  as  an  agent  of  Congress  to  carry  out  the  duties  you  have 
mentioned. 

Senator  Ervix*.  Any  questions  ? 

Professor  Winter.  I  don't  have  any  questions.  But  I  think  that 
your  testimony  shows  that  the  main  problem  seems  to  be  to  depend 
on  appropriate  statutes  and  regulations  rather  than  the  scope  of 
some  abstract  constitutional  principles. 

Mr.  Keller.  I  have  thought  a  lot  about  Senator  Fulbright's  bill 
and  I  had  some  question  about  whether  Congress  should  recognize 
executive  privilege  as  such  in  the  law.  However,  the  more  I  thought 
about  it  the  more  I  favored  an  approach  of  this  type,  because  at 
least  from  our  viewpoint  it  would  cut  out  the  delaying  tactics,  and 
the  decisions  not  to  disclose  records  being  made  at  a  lower  level. 

Mr.  Edmistex.  Mr.  Keller,  you  did  not  outline  in  your  statement  all 
of  the  instances  where  you  have  been  refused  information,  did  you  ? 

Mr.  Keller.  No,  sir,  I  did  not,  but  I  will  be  happy  to  furnish  a 
statement  for  the  record.  I  attempted  to  just  cover  some  of  the  more 
recent  cases  which  I  thought  would  be  of  interest  to  the  committee. 


[The  following  information  was  subsequently  furnished  the  Sub- 
committee.] 

Summary  Listing  of  Significant  Access  to  Records  Problems 

in  Recent  Years 

review  of  u.s.  assistance  in  the  support  of  the  free  world 
military  forces  in  vietnam 

The  General  Accounting  Office  (GAO)  was  denied  access  by  the  Department 
of  Defense   (DOD)   to  documents  and  financial  records  defining  the  details  of 
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United  States  support  of  Thailand's  participation  in  Vietnam,  including  a 
"Scope"  document  prepared  and  implemented  by  DOD  which  describes  the 
terms  of  the  U.S.  commitments  as  they  related  to  reimbursement  rates  and 
procedures.  The  review  is  still  in  process  and  its  conclusion  has  been  delayed 
by  the  denial  of  pertinent  records. 

In  addition.  GAO  was  denied  physical  access  by  Department  of  State  and 
DOD  to  the  Thai  Army  installation  at  Camp  Bearcat,  Vietnam,  and  the 
Korean  Base  Camp  at  Qui  Nhon,  Vietnam.  These  visits  were  necessary  to 
visually  observe  what  U.S.  logistic  support  was,  in  fact,  being  rendered  and 
effectively  used  at  the  installations  and  at  the  same  time  talk  with  U.S.  military 
representatives  stationed  there. 

Those  refusals  by  the  Department  of  State  and  DOD  to  allow  GAO  auditors 
to  examine  certain  records  or  to  visit  Thai  and  Korean  military  installations, 
at  which  U.S.  liaison  personnel  are  located  and  which  are  supported  by 
U.S.-provided  facilities  and  equipment,  has  made  it  impossible  for  our  auditors 
to  determine  with  a  substantial  degree  of  certainty  the  extent  of  U.S. 
participation  or  the  manner  in  which  the  programs  were  being  carried  out. 

As  an  example,  without  the  "Scope"  document,  it  was  difficult  to  sub- 
stantiate the  basis  on  which  expenses  were  to  be  reimbursed  to  Thailand  by  the 
United  States  in  support  of  Thai  activities.  GAO  auditors  repeatedly  requested 
the  release  of  this  document ;  however,  DOD  officials  refused  stating  that  the 
scope  document  was  an  unofficial  draft  internal  working  paper  not  considered 
suitable  for  release  to  the  GAO.  We  understand  that  the  draft  working  docu- 
ment is  serving  as  the  basis  for  approval  of  reimbursement  claims. 

Documents  used  as  a  basis  for  expenditures  of  United  States  funds  are 
subject  to  our  review  and  evaluation,  and  we  fail  to  understand  how  such 
documents  can  be  categorized  unofficial  when  related  to  the  disposition  of 
U.S.  funds  for  official  transactions. 

In  connection  with  the  proposed  visits  to  the  Thai  and  Korean  military 
installations,  GAO  has  traditionally  visited  foreign  military  installations  for 
many  years  as  part  of  our  military  assistance  review  as  a  means  of  physically 
observing  and  inspecting  the  maintenance  and  utilization  of  equipment  provided 
by  the  United  States. 

In  a  January  1971  meeting  with  Ambassador  Winthrop  G.  Brown,  Deputy 
Assistant  Secretary  of  State  for  East  Asian  and  Pacific  Affairs,  our  repre- 
sentatives explained  our  difficulties  in  visiting  U.S.-supported  Thai  and 
Korean  installations  in  Vietnam,  and  the  inconsistency  with  our  past  access 
to  host  government  installations.  Ambassador  Brown  subsequently  wrote  our 
representatives  indicating  that  such  arrangements  would  be  made  through 
the  Embassy,  Vietnam,  wherever  feasible  and  wherever  not  prohibited  by 
mutual   agreements  existing  between  a   host  country  and  the  United   States. 

Despite  this  DOD  informed  the  Department  of  State  in  March  1971  that 
GAO's  request  to  visit  the  Korean  Base  Camp  was  not  approved  and  referred 
to  a  previous  message  suggesting  that  U.S.  military  personnel  stationed  at 
the  Korean  Base  Camp  could  be  interviewed  at  some  U.S.  camp  away  from 
the  Korean  Base  Camp. 

In  our  opinion,  conducting  interviews  without  being  able  to  test  the  validity 
of  the  statements  by  examination  of  records  and  visual  on-site  inspection  of 
facilities,  is  so  restrictive  that  we  would  be  unable  to  determine  and  report 
to  the  Congress  the  actual  prevailing  conditions. 

Not  only  have  the  denials  of  access  to  records  and  visits  to  military  units  im- 
paired our  review,  but  delays  in  either  granting  or  denying  our  requests  for  in- 
formation have  disrupted  our  attempts  to  complete  our  audit  in  a  timely  man- 
ner. For  example,  on  February  24.  1971.  in  a  letter  to  the  Commander,  U.S.  Mili- 
tary Assistance  Command,  Vietnam,  we  requested  permission  for  our  representa- 
tives to  visit  a  Korean  free  world  force  command  at  Nha  Trang,  Vietnam,  to 
examine  property  record  books,  make  tests  of  physical  inventories  and  to 
discuss  procedures  and  controls  over  U.S.-owned  equipment  with  responsible 
officials.  We  were  advised  that  the  Command  would  have  to  obtain  approval 
of  higher  authority  before  granting  or  denying  our  request. 

As  of  March  24,  1971,  one  month  after  our  letter  to  the  Command,  permission 
from  higher  authority  had  not  yet  been  requested  by  the  Command. 

REVIEW  OF  U.S.  OCCUPATION  COSTS  IN  BERLIN,  GERMANY 

The  Department  of  State  has  denied  the  GAO  the  right  to  examine,  review, 
or  audit  records  relating  to  U.S.  occupation  costs  in  Berlin,  Germany. 
Accordingly,  we  are  unable  to  carry  out  an  examination  scheduled  as  a  part 
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of  our  continuing  audit  responsibility  pursuant  to  the  Budget  and  Accounting 
Act  of  1921. 

Our  objective  in  this  review  was  to  examine  into  the  U.S.  costs  incurred  in 
the  occupation  of  Berlin  and  the  system  of  accounts  and  controls  administered 
by  the  U.S.  Army,  to  assure  ourselves  and  the  Congress  that  the  U.S.  financial 
interests  are  being  properly  protected.  In  our  requests  for  access  to  this  in- 
formation, we  informed  Department  of  State  officials  that  our  review  would 
be  limited  solely  to  U.S.  occupation  costs  based  on  records  available  in  the 
U.S.  agencies. 

In  a  December  1970  letter  to  the  Secretary  of  State,  the  Comptroller  General 
noted  the  delays  by  the  Department  in  Washington  and  the  Embassy  in  Bonn 
as  an  example  of  our  increased  difficulties  in  obtaining  access  to  records 
from  the  Department  of  State.  The  letter  stated  that  our  request  to  review  U.S. 
occupation  cost  data  was  made  in  May  1970,  and  that  six  months  later  our 
office  had  not  received  any  decision  from  the  Department. 

After  repeated  requests  and  meetings  concerning  our  access  problems  in 
this  review,  the  Department,  in  March  1971,  advised  us  that  GAO  would  not 
be  permitted  to  examine  the  records  pertaining  to  U.S.  occupation  costs  in 
Berlin.  In  its  refusal,  the  Department  did  not  state  that  records  were  denied 
as  a  result  of  the  President  invoking  his  right  of  executive  privilege.  We 
believe  that  in  the  absence  of  the  exercise  of  executive  privilege,  the  De- 
partment of  State  has  no  valid  basis  or  authority  to  deny  us  the  right  to 
examine,   review  or  audit  records  necessary  for  conducting  the  examination. 

These  denials  prohibited  GAO  from  carrying  out  its  statutory  responsibilities 
as  assigned  by  the  Congress.  We  are  of  the  opinion  that  the  seriousness  of  the 
loss  of  our  free  and  unrestricted  access  to  needed  records  is  of  such  significance 
as  to  warrant  the  attention  of  the  Congress. 

REVIEW  OF  U.S.  MILITARY  OPERATIONS  AND  COMMITMENTS  IN  THE  PHILIPPINES 

GAO  was  denied  access  by  DOD  and  the  Department  of  State  to  certain 
documents  and  data  on  military  operations  and  activities  in  the  Philippines, 
and  time-consuming  delays  and  receipt  of  censored  versions  of  documents 
were  experienced  on  other  requests,  which  hampered  our  ability  to  perform 
a  complete  review  and  issue  a  report  to  Congress  without  qualification. 

Some  examples  of  the  documents  and  data  our  representatives  requested  were 
data  on  the  missions  of  U.S.  military  installations  in  the  Philippines ; 
scheduled  dates  for  negotiating  agreement  changes;  U.S.  alternatives  in  the 
event  of  loss  of  base  rights ;  military  sales  agreements  with  the  Philippine 
Government;  and  the  U.S.  position  on  military  purchases  by  the  Philippine 
Government  from  other  foreign  countries.  Although  we  subsequently  discussed 
our  access  to  records  problems  and  the  type  of  information  needed  for  our 
review  with  State  Department  officials  in  Washington,  we  were  not  provided 
with  the  specific  documents  requested.  It  is  necessary  that  we  examine 
documents  showing  information  and  data  on  these  matters  if  we  are  to 
comprehensively  review  U.S.  programs  and  assess  their  efficiency,  economy, 
and  effectiveness. 

Refusals  and  delays  by  DOD  and  the  Department  of  State  hampered  our 
ability  to  fully  review  these  programs  and  in  no  instance  were  we  furnished 
evidence  that  the  President  invoked  executive  privilege  to  withhold  the 
documents  we  were  denied. 

REVIEW  OF  U.S.  ASSISTANCE  TO  PHILIPPINE  GOVERNMENT  IN  SUPPORT  OF  THE 
PHILIPPINE   CIVIC   ACTION   GROUP 

DOD  did  not  permit  auditors  to  examine  records  essential  to  the  review, 
and  other  essential  information  we  requested  from  DOD  and  the  Department 
of  State  was  not  provided  in  a  manner  which  allowed  completion  of  our 
work  and  reporting  to  Congress  within  a  reasonable  time. 

For  example,  we  were  not  granted  access,  under  the  unilateral  ground 
rules  established  by  DOD,  to  records  on  the  regular  military  assistance  program 
for  the  Philippines,  rendering  us  uncertain  that  we  examined  all  the  support 
given  to  the  Philippines  by  the  United  States  during  the  period  covered  in 
our  review.  In  addition,  time  consuming  record  screening  processes  by  DOD 
and  Department  of  State  seriously  hampered  and  delayed  our  review  efforts. 
These  access  to  records  problems  required  us  to  significantly  reduce  the  scope 
of  our  review.  As  a  result  of  this  action  we  were  unable  to  issue  an  unqualified 
report  on  the  results  of  our  work. 
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We  requested  DOD  to  release  this  information  to  our  representatives  and 
all  the  documents  necessary  for  our  review,  however,  the  restrictive  limitations 
placed  on  our  work  were  not  removed  and  were  justified  by  a  DOD  official  as 
dealing  with  matters  outside  the  scope  of  our  review  and  sensitive  documents 
which    are    traditionally    withheld    from    GAO    and    even    Committees    of    the 

Congress. 

The  refusals  of  access  to  documents  we  requested  were  reported  in  June 
1970  to  Senator  Symington  who  had  asked  us  to  perform  work  on  this 
assignment.  (Report  to  the  Subcommittee  on  U.S.  Security  Agreements  and 
Commitments  Abroad,  Committee  on  Foreign  Relations,  United  States  Senate, 
Review  of  U.S.  Assistance  to  the  Philippine  Civic  Action  Group,  B-168501, 
dated  June  1,  1970). 

REVIEW  OF  MILITARY  ASSISTANCE REPUBLIC  OF  CHINA 

DOD  denied  the  GAO  access  to  information  that  was  pertinent  to  our  review 
of  the  Military  Assistance  Program  in  the  Republic  of  China.  Some  of  tbe 
information  that  we  requested  was  contained  in  a  document  which  concerned 
the  military  planning  and  rationale  used  in  meeting  overall  U.S.  military 
objectives.  The  planning  outlines  existing  and  potential  threats,  both  internal 
and  external,  the  related  equipment  and  manpower  needed  to  meet  a  variety 
of  situations  and  contingencies,  and  the  priorities  established  for  the  U.S. 
support  of  recipient  country  forces. 

DOD's  explanation  of  our  denial  of  access  to  this  type  of  information  was 
that  it  was  sensitive  information  concerning  military  contingencies  and  war 
plans. 

Other  information  denied  us  by  DOD  concerned  a  military  air  defense  study 
of  the  Republic  of  China-  Studies  of  this  type  should  contain  a  wealth  of 
information  concerning  the  strengths  and  weaknesses  of  the  air  defense  system, 
the  problems  being  encountered  and  the  actions  being  taken  to  resolve  the 
problems.  DOD  informed  us  that  this  study  was  an  internal  working  docu- 
ment that  could  not  be  released  to  us. 

As  a  result  of  DOD  denying  us  access  to  this  information,  the  progress  of 
the  review  was  slowed  and  we  could  not  complete  it  in   a   timely  manner. 

The  U.S.  Embassy  in  the  Republic  of  China  also  restricted  our  access  to 
files  and  records  of  the  Embassy  by  a  time-consuming  screening  process.  Even 
when  the  files  were  released  to  us  we  had  no  way  of  knowing  how  complete 
the  information  was  that  was  provided  to  us. 

REVIEW  OF  ADMINISTRATION  OF  THE  MILITARY  ASSISTANCE  PROGRAM 

We  were  denied  access  by  DOD  to  various  evaluation  and  inspection  reports, 
factual  information,  and  records  relating  to  the  training  program  in  several 
countries.  The  denials  prevented  GAO  from  fully  discharging  its  audit  re- 
sponsibilities, delayed  the  progress  of  the  reviews  and  generally  impaired  our 
evaluation  of  the  effectiveness  of  the  training  program. 

As  an  example  of  our  access  problems,  we  requested  from  DOD  officials  in 
China,  Korea,  and  Thailand  data  on  recipient  country  force  capability  and 
operational  readiness  status.  This  information  would  have  provided  a  measure 
of  the  effectiveness  of  the  training  programs  for  these  countries.  After  re- 
peated requests,  delays,  and  referrals  DOD  at  the  conclusion  of  our  review 
had  not  granted  access  to  most  of  these  reports  and  records. 

A  further  example  of  the  restrictions  placed  on  GAO's  access  to  records  in 
reviewing  the  training  program  occurred  when  GAO  formally  requested  that 
it  be  allowed  to  review  military  command  program  evaluation  reports,  the 
internal  management  reviews  of  military  assistance  activities  in  Korea.  Thai- 
land, and  China.  GAO  auditors  were  denied  access  to  the  reports  by  DOD 
and  as  a  later  substitute,  were  given  briefings  and  general  information  screened 
by  DOD.  Our  auditors  advised  DOD  that  the  briefings  and  information 
furnished  did  not  meet  our  needs  and  that  they  required  complete  access  to 
these  reports  in  order  to  evaluate  the  efficiency  of  DOD's  management  of 
training  programs. 

In  February  1971,  GAO  reported  the  access  to  records  problems  encountered 
in  this  review  to  Senator  J.  W.  Fulbright,  at  whose  request  the  review  was 
performed.  We  expressed  our  belief  in  the  report  that  the  access  to  records 
problem  involves  a  matter  critically   affecting  our  future  ability  to  conduct, 
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on  behalf  of  the  Congress,  thorough  and  complete  reviews  of  military  assistance 
activities.  (Report  to  the  Committee  on  Foreign  Relations,  United  States 
Senate,  Problems  in  Administration  of  the  Military  Assistance  Training 
Program,  B-163582,  dated  February  16,  1971). 

REVIEW  OF  THE  USE  OF  DEPARTMENT  OF  DEFENSE  EXCESS  DEFENSE  ARTICLES 
IN  THE   MILITARY  ASSISTANCE  ACTIVITIES 

DOD  denied  the  GAO  access  to  information  relative  to  MAP-supported  units 
in  Greece.  Some  of  the  information  we  requested  was  contained  in  a  document 
which  concerned  military  planning  and  rationale  used  in  meeting  overall  U.S. 
military  objectives.  The  planning  outlines  existing  and  potential  threats,  both 
internal  and  external,  the  related  equipment  and  manpower  needed  to  meet 
various  continguencies,  and  the  priorities  established  for  U.S.  support  of 
Greek  forces. 

Other  information  denied  us  was  contained  in  trip  reports  of  U.S.  military 
advisory  group  personnel  who  visited  Greek  military  installations  and 
evaluated  the  effectiveness  of  the  units  as  well  as  making  updated  appraisals 
of  requirements  for  U.S.  support. 

Information  of  the  type  is  required  if  GAO  is  to  objectively  review  and 
evaluate  the  justification  for  an  computation  of  equipment,  supplies,  and  other 
material  requirements  which  may  be  met  in  part  or  full,  from  excesses  under 
the  military  assistance  program. 

We  met  with  DOD  officials  and  requested  release  of  the  records  denied  to 
our  field  staff  in  Greece,  inasmuch  as  the  information  is  essential  for  our 
review. 

A  joint  DOD/Department  of  State  message  was  issued  in  March  1971, 
which  provided  guidelines  to  help  alleviate  this  problem,  however,  the  guide- 
lines were  worded  in  such  a  way  that  in  most  cases  documents  could  not  be 
released  to  GAO  representatives  until  cleared  at  the  Washington  level.  As  a 
result  of  the  problems  GAO  faced  in  gaining  access  to  records  considered 
pertinent  to  the  review  GAO  withdrew  its  audit  staff  from  Greece  in  late 
March  1967  pending  resolution  of  the  problem.  The  staff  returned  to  Greece 
in  late  May  1971  to  obtain  as  much  information  as  was  possible  under 
restrictions  imposed.  However,  GAO  feels  that  the  restrictions  will  ultimately 
be  reflected  in  a  report  qualified  as  to  the  adequacy  of  records  examined. 


Mr.  Edmisten,  I  noticed  one  here :  Some  correspondence  with 
Senator  Fulbright  indicating  that  GAO  attempted  to  get  information 
regarding  the  expenditure  of  money  in  Germany. 

Mr.  Keller.  Yes,  sir. 

Mr.  Edmisten.  You  were  attempting  to  learn  about  our  occupa- 
tional forces  in  Berlin.  I  wonder  if  you  have  that  information  yet? 

Mr.  Keller.  No;  sir;  we  do  not.  T  understand  that  this  question 
came  up  again  with  Senator  Proxmire's  subcommittee  on  the  Senate 
Appropriations  Committee  a  couple  of  weeks  ago.  And  I  think  the 
State  Department  did  respond  that  they  would  look  into  it  a^ain 
and  if  there  was  any  change  in  this  position  they  would  advise 
him.  It  does  not  sound  too  encouraging. 

I  want  to  explain  that  we  are  only  asking  to  look  at  the  U.S. 
records,  not  records  of  other  countries.  And  as  I  understand  it.  and 
correct  me  if  I  am  wrong,  Mr.  Duff — the  military  department  did 
not  have  any  problem  with  it,  but  somewhere  between  the  DOD,  the 
State  Department,  and  the  Ambassador,  there  was  a  problem.  We 
don't  have  the  records  at  the  present  time. 

Mr.  Edmistex.  In  your  investigations,  say,  with  our  offices  in 
foreign  countries,  do  lower  level  people  immediately  refuse  to  give 
the  documents  to  you,  or  do  they  say :  "Let's  wait  until  we  can  check 
with  Washington?" 
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Mr.  Keller.  Mr.  Duff,  you  have  been  on  the  ground. 

Mr.  Duff.  The  response  we  usually  get  at  the  working  level  is 
that  they  do  not  have  the  authority  to  release  them,  and  they  will 
have  to  clear  it  with  higher  headquarters.  And  this  just  starts  up 
the  chain  until  it  gets  back  to  the  Pentagon  and  State  Department. 
No ;  they  don't  actually  refuse  us  access ;  we  just  don't  get  it. 

Mr.  Keller.  I  would  like  to  point  out,  Mr.  Edmisten,  that  in  the 
Philippine  examination  our  people  were  sitting  for  5  months  in 
Manila  trying  to  complete  a  job  for  a  Senate  committee,  and  at  the 
end  of  5  months  we  had  four  documents  out  of  the  12  we  had 
requested.  I  suppose  we  could  have  been  there  forever  if  we  were 
patient  enough  to  sit  and  wait  for  somebody  to  clear  the  papers. 

So  we  reach  a  point  where  we  have  to  say :  "We  are  going  to  cut 
off.  If  we  are  to  productively  use  our  manpower  we  can't  have  them 
sitting  around  until  somebody  decides  whether  or  not  they  can  have 
a  particular  document.  It  isn't  a  question  of  somebody  in  Manila 
getting  in  touch  with  the  State  Department  here  in  Washington.  It 
probably  goes  through  six  hands  before  it  gets  there,  with  all  six 
making  comment. 

Mr.  Duff.  That  is  right. 

Mr.  Edmisten.  Do  you  fiind  that  the  refusals  to  you  generally 
parallel  the  refusals  to,  say  a  congressional  committee  ? 

Mr.  Keller.  Mr.  Edmisten,  the  department  recognize  that  we 
work  for  Congress.  If  they  have  refused  Congress  or  a  committee 
of  Congress,  they  are  going  to  refuse  us;  we  can  depend  on  that. 
Or  if  they  know  we  are  going  to  make  a  report  to  Congress  and 
it  is  about  something  that  they  wouldn't  give  Congress,  they 
probably  won't  give  it  to  us. 

Mr.  Edmisten.  Did  you  ever  have  occasion  to  ask  them  for  the 
so-called  "Pentagon  papers?" 

Mr.  Keller.  No,  sir ;  we  have  not. 

Senator  Ervin.  We  appreciate  very  much  your  appearance,  Mr. 
Keller,  and  that  of  the  gentleman  who  accompanied  you.  I  would 
like  to  say  that  I  am  under  the  rather  strong  impression  that  the 
General  Accounting  Office  does  as  good  a  job  as  any  agency  in  our 
Government.  I  have  a  very  high  opinion  of  the  kind  of  work  that 
is  done  by  the  G.A.O.  on  behalf  of  the  Congress  and  the  country. 

Mr.  Keller.  Thank  you  very  much,  Mr.  Chairman.  We  deeply 
appreciate  your  comments. 

Senator  Ervin.  Thank  you  very  much. 

Mr.  Edmisten.  Mr.  Chairman,  we  will  be  back  in  room  2228 
tomorrow  morning  at  10  o'clock. 

Senator  Ervin.  The  subcommittee  will  stand  in  recess  until  10 
o'clock  in  the  morning.  We  will  reconvene  in  the  Judiciary  Com- 
mittee hearing  room. 

(Whereupon,  at  3 :30  p.m.  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.  Thursday,  July  29, 1971.) 
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THURSDAY,   JULY  29,    1971 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.  in  Room 
2228  New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Senators  Ervin,  Mathias  and  Gurney. 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  director; 
Joel   M.   Abramson,   minority   counsel;    Prof.    Philip   B.    Kurland, 
University  of  Chicago  Law  School,  chief  consultant ;  Prof.  Ralph  K. 
Winter,  Jr.,  Yale  University  Law  School,  consultant. 
Senator  Ervin.  The  subcommittee  will  come  to  order. 
Counsel  will  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  first  witness  is  Hon.  William  P. 
Bundy. 

Senator  Ervin.  We  welcome  you,  Mr.  Bundy. 

William  P.  Bundy  has  served,  since  1969,  as  Visiting  Professor  and  senior  re- 
search associate  with  the  Center  for  International  Studies,  Massachusetts  In- 
stitute of  Technology.  After  being  admitted  to  the  District  of  Columbia  Bar 
in  1947,  Mr.  Bundy  engaged  in  the  private  practice  of  law  with  the  firm  of 
Covington  and  Burling. 

Mr.  Bundy  entered  the  service  of  the  United  States  Government  in  1951, 
serving  with  the  CIA  until  1961.  In  1960,  he  was  appointed  to  the  President's 
Commission  on  National  Goals ;  from  1961  to  1963,  he  was  Deputy  Assistant 
Secretary  of  Defense  for  International  Security  Affairs ;  and  in  1964,  was 
advanced  to  the  position  of  Assistant  Secretary. 

In  1964,  Mr.  Bundy  was  appointed  Assistanct  Secretary  of  State  for  Far 
Eastern  and  Pacific  Affairs,  and  served  in  that  capacity  until  1969. 

Mr.  Bundy  has  been  named  to  be  the  next  editor  of  the  quarterly,  Foreign 
Affairs,  published  in  New  York  by  the  Council  on  Foreign  Relations,  and  will 
assume  the  post  in  the  fall  of  1972. 

Mr.  Bundy,  a  native  of  Washington,  D.C,  received  his  A.B.  degree  from 
Yale  University  and  his  M.A.  degree  and  law  degree  from  Harvard  University. 

STATEMENT  OF  WILLIAM  P.  BUNDY,  MASSACHUSETTS  INSTITUTE 
OF  TECHNOLOGY  CENTER  FOE  INTERNATIONAL  STUDIES 

Mr.  Bundy.  Mr.  Chairman,  I  am  at  the  committee's  complete 
disposal.  I  did  bring  a  short  opening  statement.  If  you  wish  I  will 
proceed  to  it.  I  believe  the  staff  has  made  copies  available  to  you. 

I  appear  at  the  subcommittee's  request  to  testify  concerning  S. 
1125.  Since  I  do  not  have  specific  experience  in  past  cases  involving 
executive  privilege,  or  any  special  legal  knowledge  concerning  the 
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subject,  I  assume  that  the  subcommittee  wishes  to  hear  from  me 
simply  as  a  past  officer  of  the  executive  branch. 

During  my  service  there  I  was  of  course  concerned  with  foreign 
affairs  almost  exclusively,  particularly  as  an  Assistant  Secretary  and 
Deputy  Assistant  Secretary  in  the  Department  of  Defense  from 
1961  to  1964.  and  as  Assistant  Secretary  for  East  Asian  and  Pacific 
Affairs  in  the  Department  of  State  from  1964  to  1969.  In  this 
capacity,  I  have  been  involved  in  many  matters  that  raise  the 
question  of  national  interest  and  protection  of  the  executive  process 
which  lie  at  the  root  of  the  dectirine  of  executive  privilege.  How- 
ever, I  repeat  that  I  have  never  myself  been  involved  in  any  case 
in  which  that  doctrine  was  invoked.  Thus,  I  speak  without  either 
the  expertise  or  the  scars  that  such  an  experience  might  bring.  I 
shall  try  to  approach  the  subject  objectively  and  in  an  effort  to  be 
helpful. 

S.  1125  appears  designed  to  make  it  more  difficult  for  members  of 
the  executive  branch  to  invoke  executive  privilege.  Although  I  believe 
there  has  never  been  any  question  that  the  privilege  pertains  solely 
to  the  President,  the  second  part  of  S.  1125  would  apparently  re- 
quire specific  Presidential  approval  in  each  case.  I  had  myself  sup- 
posed that  this  was  the  standing  practice  of  all  recent  administrations, 
and  am  therefore  not  quite  clear  what  would  be  accomplished  by 
making  it  a  legislative  requirement.  However,  I  will  limit  my  specific 
comment  to  this  one  point,  believing  that  the  wider  issue  before  the 
subcommittee  is  the  flow  of  information  from  the  Executive  to  the 
legislative  branch,  particularly  in  matters  involving  foreign  affairs 
and  national  security.  I  believe  that  S.  1125  reflects  above  all  belief 
by  the  Congress  that  it  has  not  been  able  to  obtain,  in  recent  years 
at  least,  the  information  it  needs  to  discharge  its  Constitutional 
functions.  The  Bill  is  in  essence  a  means  of  getting  more  informa- 
tion from  the  executive  branch,  by  stricter  procedural  requirements 
and  possibly  by  the  sanction  of  cutting  off  appropriations,  if  I 
understand  correctty  what  Senator  Fulbright  proposed  in  the  sub- 
committee on  Tuesday. 

Based  on  my  8  years  at  the  political  level  of  the  Defense  and 
State  Departments,  I  would  share  the  belief  that  the  Congress  does 
not  now  receive  as  much  information  as  it  should.  Part  of  this  may 
relate  to  personalities  at  particular  times,  but  a  great  deal  more  of 
the  inadequacy  seems  to  me  to  tie  to  differences  of  view  on  pro- 
cedures, which  go  over  into  substance. 

To  me,  the  answer  docs  not  lie  in  the  invocation  or  nonin vocation 
of  the  doctrine  of  executive  privilege,  but  rather  in  the  working  out 
of  practical  procedures  that  balance  the  various  interests  involved. 
One  of  those  interests  surely  is  the  right  of  the  public  to  know^  what 
its  Government  is  doing.  Another,  not  necessarily  the  same,  is  the 
right  of  the  Congress  to  be  fully  and  adequately  informed;  since 
the  Congress  must  act  on  a  representative  basis  under  our  Constitu- 
tion, this  may  mean  that  members  of  the  Congress  will  receive  large 
amounts  of  information  that  cannot  be  made  available  to  the  public 
as  a  whole. 

The  third  set  of  interests,  and  the  one  that  comes  into  focus  on 
the  doctrine  of  executive  privilege,  has  to  do  with  the  executive 
branch  and  is  of  a  dual  character.  First,  it  is  the  protection  of  what 


319 

in  the  classic  phrase  is  called  "the  national  interest,"  and  second, 
it  is  the  protection  of  the  processes  of  the  Executive  in  themselves. 
In  the  latter  respect,  as  was  pointed  out  for  example  by  Attorney 
General  Rogers  in  1958  in  a  statement  which  I  understand  the  sub- 
committee has  before  it,  the  so-called  privilege  of  the  executive,  to 
a  degree  of  privacy  in  this  process,  is  exactly  similar  to  the  privacy 
of  judicial  and  legislative  deliberations.  In  short,  protection  of  the 
processes  of  the  Executive  is  a  part  of  the  basic  doctrine  of  the 
separation  of  powers  under  our  Constitution,  which  is  of  course  the 
mandate  of  this  subcommittee. 

Let  me  take  first  the  kind  of  information  that  involves  the 
"national  interest,"  for  it  is  here  that  I  think  the  greatest  change 
and  improvement  are  possible.  Normally,  information  affecting  the 
national  interest  is  classified  under  procedures  established  within  the 
executive  branch.  The  first  thing  that  needs  doing  is  obviously  to 
review,  possibly  by  an  impartial  commission,  the  procedures  now 
used  for  classification,  and  particularly  those  now  used  for  automatic 
declassification  with  the  passage  of  time,  which  in  my  government 
experience  are  simply  not  followed  a  good  part  of  the  time.  I  am 
convinced  that  major  revisions  could  be  made  that  would  release 
a  great  deal  of  information  both  to  the  Congress  and  to  the  public. 
Some  of  this  would  be  information  that  never  should  have  been 
classified  in  the  first  place;  the  rest  would  be  information  whose 
relevance  to  the  national  interest  is  on  its  face  short-lived. 

Yet  there  remains  the  problem  of  current  information  concerning 
security  matters  and  relations  with  foreign  governments  where  I 
do  not  believe  anyone  would  question  that  the  information  bears 
validity  on  the  national  interest,  and  cannot  for  a  considerable  length 
of  time  be  made  public  without  some  degree  of  damage  to  that 
national  interest.  Yet  it  is  precisely  this  type  of  information  which 
Senate  committees  in  particular  most  need  to  do  their  work. 

What  should  the  balance  be?  In  the  case  of  this  type  of  informa- 
tion, my  broad  judgment — subject  of  course  to  exceptions  in  indi- 
vidual cases — is  that  the  Executive  should  disclose  information  of 
this  type  to  the  Congress,  but  solely  under  procedures  that  would 
prevent  the  release  of  the  information  to  unfriendly  or  hostile  parties. 
This  means,  in  practice,  that  the  interest  of  the  public  in  current 
information  must  in  such  situations — and  I  emphasize  that  I  am 
of  course  talking  about  cases  in  which  reasonable  men  would  agree 
that  there  is  danger  of  damage  to  the  public  interest— be  subordinate 
to  the  broader  national  (and  public)  interest,  and  to  the  need  of  the 
Executive  and  legislative  to  retain  this  information  for  the  time 
being  without  release. 

Just  here,  of  course,  has  been  one  of  the  most  difficult  and  touchy 
questions  between  the  Executive  and  legislative.  In  any  human 
sense,  it  is  a  strong  temptation  for  members  of  the  Executive  to 
put  the  blanket  of  classification  over  something  that  really  does  not 
affect  the  national  interest,  while  by  the  same  token  members  of 
the  legislative,  disagreeing  with  a  particular  policy  or  action,  may 
wish  to  override  valid  claims  that  disclosure  would  affect  tho  na- 
tional interest.  I  do  not  see  any  total  or  conceptual  answer  to  these 
human  tendencies.  But  I  do  believe  that  if  the  committees  of  the 
Congress  were  to  establish  universally — as  many  have  in  fact  done — 


320 

clearly  understood  procedures  for  executive  sessions,  prompt  review 
of  transcripts,  and  other  procedural  aspects  of  this  kind  of  exchange, 
the  flow  of  information  from  the  executive  to  the  legislative  branch 
could  be  very  much  improved. 

This  leaves  the  question  of  that  type  of  information  that  relates 
to  the  processes  of  the  executive.  Broadly  speaking,  these  processes 
relate  to  information  gathering,  decisionmaking,  and  administration 
and  personnel  security.  There  are  other  categories  in  the  Justice 
Department,  but  these  are  the  categories  that  relate  to  the  kind  of 
work  I  used  to  do.  The  classic  public  cases  of  executive  privilege  have 
usually  fallen  in  this  last  area — that  is,  administration  and  personnel 
security — for  example,  Secretary  of  Commerce  Herriman's  refusal 
in  1948  to  release  the  loyalty/security  file  of  Dr.  Edward  Condon, 
despite  a  House  of  Representatives  vote  directing  him  to  do  so.  Simi- 
larly, Secretary  McNamara  in  1962  refused  to  divulge  the  names  of 
of  individual  members  of  the  speech-review  office  in  the  Pentagon 
who  had  been  responsible  for  changes  in  certain  speeches  by  senior 
military  officers.  In  both  cases,  this  authority  for  the  privilege  was 
of  course  that  of  the  President  himself,  duly  invoked,  and  in  the 
McXamara  case  specifically  sustained  by  Senator  Stennis.  Secretary 
McNamara,  as  a  correlative,  assumed  full  personal  responsibility  for 
the  "censoring"  decisions  in  question,  and  was  prepared  to  explain 
and  defend  them.  You  will  find  an  account  of  that  in  Henry  Trewitt's 
recent  book,  "McNamara." 

In  the  case  of  such  matters  of  administration,  personnel  security, 
and  staff-level  responsibility,  I  think  it  is  fair  to  say  that  liberal 
Americans  in  particular  have  been  strong  in  defense  of  the  claim 
of  executive  privilege.  But  where  the  executive  process  to  be  protected 
has  to  do  with  the  gathering  of  information  and  the  making  of  de- 
cisions, it  seems  to  be  the  more  conservative  Americans  who  are 
prepared  to  give  these  matters  great  weight,  while  the  liberal  is 
prone  to  talk  about  the  need  for  greater  openness  in  government. 
This  of  course  is  always  the  balance. 

Frankly,  on  this  issue,  I  must  align  myself  with  the  more  con- 
servative view.  There  is  major  importance,  as  well  as  the  principle 
of  separation  of  powers,  involved  in  protecting  the  deliberations 
and  staff  processes  of  the  executive  branch  in  foreign  affairs.  Based 
on  my  own  practical  experience,  I  believe  that  disclosures  of  staff- 
level  deliberations  and  of  particular  sources  of  information  can  do 
serious  harm  to  the  ability  of  the  government  to  operate effectively 
in  the  area  of  foreign  affairs.  If  there  have  been  grievious  faults 
in  this  areas,  as  I  am  sure  there  have,  the  remedy  lies  not  in  the 
legislative  trying  to  look  over  the  shoulder  of  the  executive  more 
closely  as  to  the  process — which  simply  will  not  work — but  in 
command  responsibility  expressed  through  the  political  process — 
that  is,  elections  which  change  the  administration. 

Paradoxically,  it  is  even  my  view  that  the  processes  of  the  executive 
may  require  protection  against  disclosure  for  a  longer  period  than 
almost  any  information  that  affects  the  national  interest  in  a  direct 
sense.  For  information  affecting  the  national  interest,  a  reasonable 
lapse  of  time  may  lower  the  damage  to  nil,  or  at  least  to  an  acceptable 
level  balanced  against  the  public  need  to  know.  However,  if  officers 
of  an   administration   should   come   to   feel   that  their  confidential 
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advice  would  be  disclosed,  short  of  a  period  of  many  years,  I  do 
believe  that  the  consequences  in  terms  of  honesty,  candor,  courage, 
and  frankness  within  the  executive  branch  could  be  very  serious  in- 
deed. This  is  an  aspect  that  I  believe  any  study  of  the  subject  would 
need  to  examine  with  particular  care.  What  is  at  stake,  in  the  last 
analysis,  is  the  difference  between  an  executive  branch  that  operates 
frankly  and  one  where  everything  is  fudged  or  tailored  to  a  least 
common  denominator. 

I  do  not  relate  these  remarks  to  any  specific  case  or  recent  example. 
On  the  contrary,  they  stem  from  reflection  over  a  long  period  on  the 
specific  question,  so  crucial  to  historians,  of  when  State  Department 
records  of  various  types  should  be  made  public.  I  think  a  strong 
case  can  be  made  as  Professor  Langer  of  Harvard  argued  last  Janu- 
ary in  the  New  York  Times  Book  Review,  that  the  normal  period 
before  publication  of  key  documents  should  be  shortened  from  the 
present  20  years  to  perhaps  10  years — that  is.  in  the  case  of  the 
Department* of  State.  But  I  would  be  inclined  to  limit  such  automatic 
release  to  final  documents  of  decision,  action,  or  communication,  and 
to  be  more  strict  about  informal  and  predecision  materials.  Bluntly, 
the  State  Department  has  trouble  enough  already  with  the  problems 
of  conformity  and  lack  of  candor. 

This  may  seem  a  digression,  but  is  not.  For  I  believe  the  Congress 
and  the  executive  could  both  improve  the  flow  of  information  by 
steps  that  recognize  the  distinction,  rough  as  it  occasionally  is, 
between  material  of  substance  and  material  related  to  the  processes 
of  decisionmaking  and  information-gathering.  Specifically,  the  Con- 
gress is  generally  entitled  to  know  : 

What  the  executive  branch  has  decided,  or  what  action  decisions  it 
believes  imminent  or  important  in  the  future,  and  the  reasoning 
related  to  these  actual  or  potential  decisions;  it  is  not  entitled^  to 
know  what  persons  are  involved,  what  differing  views  may  be  being 
aired,  or  other  matters  similar  in  nature  to  those  that  relate  to  the 
deliberations  of  a  congressional  committee  or  of  the  judiciary,  prior 
to  decision  in  each  instance. 

What  the  facts  are  in  a  given  situation,  or  to  be  more  precise, 
what  the  executive  branch  believes  the  facts  to  be — but_  it  is  not 
entitled,  in  the  normal  case  (that  is  apart  from  the  committees  that 
look  into  the  Central  Intelligence  Agency— and  other  intelligence 
agencies)  to  explore  the  sources  of  information,  to  ask  for  the  revela- 
tion of  confidential  sources  or  to  ask  for  conflicting  staff-level  judg- 
ments— how  the  Executive  judges  the  future,  again  without  being 
entitled  to  pry  into  staff-level  views  or  differences. 

To  state  these  points  is  to  frame  one  of  the  central  requirements 
for  a  good  flow  of  information.  If  Congress  is  to  get  what  it  is  en- 
titled to,  then  the  executive  branch  must  be  prepared  to  send 
competent  policy  witnesses,  usually  at  assistant  secretary  or  higher 
level,  to  take  responsibility- — in  the  same  sense  that  Secretary  Mc- 
namara  did  in  the  1962  case  I  cited- — for  what  has  been  done,  or  is 
being  thought  or  believed.  Over  and  over,  the  cases  of  friction  in 
recent  years  have  arisen  when  lower-level  witnesses  were  asked  to 
testify  on  matters  where  a  senior  man  should  have  been  present  to 
take  responsibility.  Experts  of  course  may  be  required,  but  the 
real   responsibility  should  lie  with   a  senior  man.   That,   as   I  see 
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it,  is  what  appointees  at  the  polical  level,  requiring  senatorial 
confirmation,  are  for.  The  burden  on  their  time  may  at  first  be 
greater  than  it  now  is,  but  the  ultimate  returns  in  terms  of  restored 
confidence  and  a  better  informed  Congress  could  be  very  great  indeed. 
Let  me  summarize.  What  I  am  saying,  in  essence,  is  fourfold: 

(1)  The  Congress  needs  much  more  information  than  it  now 
receives  in  the  area  of  foreign  affairs. 

(2)  A  substantial  quantity  of  such  information  could  be  made 
available  through  improved  classification  and  declassification  pro- 
cedures. 

(3)  A  very  much  greater  quantity  of  information  relating  to  the 
national  interest  could  be  made  available  if  the  Congress  were 
prepared  to  accept  appropriate  procedures — as  of  course  in  a  great 
many  cases  it  now  is — for  maintaining  the  privacy  of  what  is  truly 
such  information  at  least  for  significant  time  periods. 

(4)  Congressional  requests  for  information  could  be  made  very 
much  more  productive  if  the3^  focused  on  the  end  result — what  the 
executive  branch  did,  or  proposed  to  do,  what  the  executive  branch 
believes  to  be  the  facts  of  a  given  situation,  or  what  the  executive 
branch's  judgment  of  future  possibilities  may  be.  That  is,  instead  of 
focusing  on  processes  or  personalities,  which  seem  to  me  the  very 
things  most  entitled  to  the  invocation  of  executive  privilege,  the 
Congress  might  profitably  focus  on  the  essential  elements  of  action 
and  decision  as  they  have  been  worked  out  within  the  executive 
branch.  The  essential  corollary  is,  of  course  that  the  executive  branch 
should  at  all  times  be  prepared  to  provide,  with  the  greatest  speed, 
responsible  officers,  preferably  at  the  political  level,  to  testify  con- 
cerning these  end  aspects. 

Mr.  Chairman,  these  comments  are  of  course  personal  and  general. 
They  are  aimed  at  the  broad  problem  of  improving  the  flow  of  in- 
formation rather  than  at  the  rather  technical  provisions  of  S.  1125. 
I  hope  they  will  be  of  some  modest  help  in  your  subcommittee's 
inquiry. 

Thank  you  very  much  for  the  privilege  of  appearing  before  you. 

Senator  Ervin.  I  would  like  to  observe  that  while  you  disclaim 
any  expertise  your  statement  shows  a  most  intelligent  comprehension 
of  the  questions  which  arise  in  this  field.  In  fact,  this  is  an  area 
in  which  you  can't  say  that  everything  is  black  or  everything  is 
white.  I  do  not  believe  it  would  be  possible  to  make  a  clearer  state- 
ment than  you  have  made  of  what  are  the  essential  problems  in  the 
area  of  executive  privilege. 

Mr.  Bundy.  Thank  you  very  much. 

Senator  Ervtist.  I  am  very  much  impressed  by  your  suggestion  that 
it  would  be  well  to  have  an  impartial  commission  to  study  Govern- 
ment classification  of  information  and  see  if  it  could  come  up 
with  some  recommendations  which  would  provide  very  stable  and 
rational  guide  lines  to  govern  the  flow  of  information  between  the 
executive  and  the  legislative  branches  of  the  Government. 

I  am  glad  to  say  that  Senator  Roth  of  Delaware,  who  testified 
before  the  committee  the  other  day,  has  introduced  a  bill  to  establish 
such  a  commission.  I  have  had  the  privilege  of  cosponsoring  it  with 
him. 

Professor  Kurland? 
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Professor  Ktjrland.  Mr.  Bundy,  I  take  it  that  your  mention  of 
classification  does  not  suggest  that  a  classification  of  a  document 
precludes  its  access  by  the  Congress. 

Mr.  Bundy.  Indeed  not.  Indeed,  I  think  I  said  that  the  general 
rule  should  be  that  information  classified  or  unclassified  should  be 
available  to  the  Congress. 

Professor  Ktjrland.  And  throughout  your  statement  you  talked 
about  matters  affecting  the  national  interest.  I  assume  that  is  a 
different  standard  than  matters  affecting  the  national  security. 

Mr.  Bundy.  I  think  one  wraps  into  the  other.  I  think  you  will 
find  that  the  term  "national  security"  has  grown  up  in  recent  years 
in  legislative  and  administrative  regulations.  I  was  using  the  term 
"national  interest"  because  my  quick  reading  of  the  Rogers  memoran- 
dum and  a  few  other  basic  legal  materials  indicated  that  that  was 
the  historical  legal  phrase,  which  I  take  to  be  all  embracing. 

Professor  Kurland.  So,  indeed,  the  difficulty  with  it,  is  it  not,  is 
that  almost  any  information  that  the  executive  branch  has  can  be 
said  to  affect  the  national  interest,  or  at  least  we  would  hope  so? 

Mr.  Bundy.  I  think  it  ought  to  be  more  strict  than  that,  and 
certainly  more  strict  than  that  for  withholding  information  from 
the  Congress.  I  think  the  information  ought  to  have  a  very  clear — 
clear  and  present  impact  is  the  old  phrase— clear  and  present  impact 
on  the  national  interest  to  justify  withholding  it  from  the  Congress. 

By  wa}'  of  example,  I  don't  think  it  would  have  been  wise  for 
the  Congress  to  participate,  or  for  the  Executive  to  try  to  bring 
the  Congress  into  very  sensitive  diplomatic  maneuvers  such  as  the 
recent  dealings  which  led  to  the  invitation  for  the  President  to  go  to 
China.  In  all  bluntness,  during  the  time  that  that  was  in  process, 
at  any  rate,  and  I  would  reckon  for  some  time  more,  that  is  the  kind 
of  thing  that  the  Executive  is  reasonablv  entitled  to  withhold  from 
Congress. 

Professor  Kurland.  That  last  land  of  material  would  quite  clearly, 
I  suppose,  fall  within  the  executive  privilege  as  technically  described. 

Mr.  Bundy.  I  suppose,  if  I  read  the  law  correctly,  the  executive 
privilege  could  be  invoked  on  anything.  You  could  invoke  executive 
privilege  on  something  which  was  totally  unclassified  simply  because 
the  Executive  felt  that  this  had  some  bearing  on  the  process. 

Professor  Kurland.  To  the  extent  it  was  the  President  that 
invoked  that  privilege? 

Mr.  Bundy.  Yes.  I  don't  think  the  law  limits  this.  This  is  a 
matter  of  commonsense  and  judgment,  as  the  Chairman  has  already 
said. 

Professor  Kurland.  It  seems  to  me  that  the  emphasis  you  have 
placed,  and  some  of  our  earlier  witnesses  have  placed,  is  neither  on 
the  executive  privilege  nor  on  the  classification  of  documents  system, 
but  rather  on  a  privilege  which  lawyers  know  as  a  confidential  com- 
munication privilege. 

Mr.  Bundy.  I  think  that  is  half  of  what  executive  privilege  means. 
I  think  it  is  dual,  as  I  said.  Part  of  it  is  a  question  of  the  national 
interest,  and  may  in  a  given  case,  which  I  regard  as  the  exception, 
warrant  the  Executive  withholding  from  the  Congress  information 
on  that  ground.  The  more  classic  case,  and  the  ones  that  have  been 
actually  raised,  involve  protection  of  the  privacy  of  the  processes  of 
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the  Executive,  which,  as  you  say,  is  exactly  comparable  to  the  privi- 
lege that  the  Congress  has  with  respect  to  the  privacy  of  its  sub- 
committee or  committee  deliberations,  and  that  the  judiciary  has,  as 
you  personally  well  know,  in  respect  to  what  the  judges  say  to  their 
clerks  and  all  else  before  decision. 

Professor  Kurland.  So  that  essentially  we  have  really  three  areas 
or  problems  before  us:  One,  the  procedure  by  which  the  executive 
privilege  can  properly  be  invoked,  second,  the  relevance  of  the  classi- 
fication system  with  regard  to  access  by  Congress  to  information, 
and  third,  which  is  perhaps  the  most  difficult,  is  an  executive-privi- 
leged confidential  communication,  which  goes  beyond  the  President, 
I  suppose,  and  down  to  what  you  consider  politically  appointed  offi- 
cials. 

Mr.  Bundt.  First,  I  think  that  is  the  accurate  division.  Secondly. 
as  to  the  privilege  going  down  below.  I  suppose  that  is  not  legally 
true  for  a  minute.  And  I  would  think  that  procedures  ought  to  be 
such  that  you  adhere  to  the  basic  constitutional  point  that  the  Presi- 
dent and  the  President  alone  is  in  charge  of  the  executive  branch. 

Now,  the  communications  the  President  sees  at  any  given  time, 
even  in  the  most  sensitive  and  important  matter  of  foreign  affairs, 
are  only  a  percentage  of  what  is  taking  place.  It  isn't  communication 
directly  with  him.  So  that  in  practice  it  is  assistant  secretaries  and 
the  like  who  are  involved.  But  the  privilege  is  to  my  mind  entirely 
that  of  the  President. 

Professor  Kurland.  Executive  privilege  ? 

Mr.  Bundt.  Executive  privilege. 

Professor  Kurland.  But  the  problem  of  confidential  communica- 
tions goes  below  that  level? 

Mr.  Bundt.  Oh,  yes,  because  in  essence  it  all  feeds  in  to  the  Presi- 
dent in  the  end.  No  substantial  decision  will  be  taken  in  the  executive 
branch  unless  it  be  by  the  President  or  in  essence  with  his  approval, 
tacit  or  expressed. 

Professor  Kurland.  Thank  you,  Mr.  Bundy. 

Senator  Ervtn.  Professor  Winter? 

Professor  "Winter.  One  of  the  difficulties  I  have.  Mr.  Bundy.  with 
the  formulation  of  the  executive  privilege  which  permits  the  Presi- 
dent to  refuse  to  divulge  knowledge  simply  because  he  thinks  it 
would  in  some  way  harm  the  national  interest  is  that  while  the  Presi- 
dent has  the  duty  to  protect  the  national  interest,  that  is  a  shared 
duty.  It  would  seem  to  me  that  a  valid  claim  of  executive  privilege 
has  to  be  related  to  some  acknowledged  power  of  the  Executive,  such 
as  his  power  as  Commander  in  Chief.  Surely  the  power  of  command 
includes  the  power  to  keep  military  seci^ets.  His  power  to  represent 
the  United  States  in  dealing  with  foreign  governments  surely  in- 
cludes the  power  to  carrv  on  confidential  conversations  with  these 
other  governments.  I  really  have  to  say  candidlv  that  T  don't  think 
yon  can  formulate  a  valid  executive  privilege  which  iust  says  some- 
thing about  protecting  the  national  interest  and  which  is  not  related 
toin  acknowledged  executive  power. 

Let  me  ask  you  specificallv  about  S.  1125.  The  first  section  of  S. 
1195  seeks  to  compel  the  person  who  has  been  requested  to  appear 
bpforo  a  committee  to  appear  even  though  he  intenrlp.,  or  has  been 
instructed,  to  invoke  the  executive  privilege.  Former  Secretary  Ache- 
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son  said  yesterday  that  lie  thought  that  provision  was  a  mistake,  that 
it  would  in  essence  open  up  employees  of  the  executive  branch  to 
bullying,  and  rather  unjustified  bullying,  because  it  is  not  up  to  the 
employee  himself  to  invoke  the  privilege,  it  is  up  to  the  President 
or  the  President's  representative.  Do  you  have  an}7  comments  on  that 
section  ? 

Mr.  Bundy.  No,  except  that  just  purely  as  a  layman  looking  at  it, 
if  you  know  a  man  is  going  to  invoke  executive  privilege — and  we 
are  both  assuming  for  the  purposes  of  this  question  that  senior  ad- 
visors to  the  President,  for  example,  would  take  that  position,  as 
they  have  historically,  not  merely  in  the  last  10  years,  but  for  a 
much  longer  period — what  is  accomplished  by  bringing  him  up? 
That  is  what  is  difficult  for  me  to  imagine. 

I  try  to  imagine  what  the  session  would  be.  Mr.  X.  Colonel  House, 
or  Mr.  Kissinger,  or  whoever  it  may  be,  appears  on  the  witness  stand 
before  a  committee,  and  says:  "As  to  any  matter  that  you  may  ad- 
dress to  me  on  any  subject  I  propose  to  plead  executive  privilege." 
What  is  left,  other  than  questions  on  matters  extraneous  to  any  par- 
ticular circumstances?  And  therefore  in  certain  circumstances  which 
I  think  we  would  both  imagine,  it  might  partake  of  harassment.  I 
don't  see  what  is  accomplished,  in  all  bluntness. 

This  again,  I  repeat,  assumes  that  the  executive  privilege  is  being 
invoked,  and  assumes  that  the  ground  on  which  it  is  being  invoked 
is  that  this  is  a  person  who  is  in  direct  and  confidential  relationship 
to  the  President.  I  don't  see  myself  how  you  can  avoid  having  a 
group  of  persons  in  that  position  at  any  given  time. 

Professor  Winter.  Would  you  have  any  objection  to  a  provision 
compelling  him  to  appear  unless  the  President  explicitly  invokes  the 
executive  privilege? 

Mr.  Bundy.  I  don't  see  any  objection,  but  I  don't  see  much  gain 
either,  just  off  the  cuff. 

Professor  Winter.  I  think  there  is  a  good  deal  of  evidence  before 
the  subcommittee  that  even  though  the  President  very  rarely  invokes 
the  executive  privilege,  lower  officials  much  more  frequently  fail  to 
appear  or  refuse  to  give  information  that  is  requested. 

Mr.  Bundt.  I  am  simply  not  familiar  with  the  kind  of  case  where 
anybody  at  a  lower  level  brandishes  executive  privilege.  I  think  that 
is  totally  unjustified.  T  think  you  have  got  to  do  it  on  the  authority 
of  the  President.  And  as  T  said  in  my  opening  statement,  my  under- 
standing has  been  that  procedures  are  thnt  the  counsel  of  the  Presi- 
dent and  therefore  the  President  himself  are  the  ones  who  are  de- 
ciding this.  But  I  do  not  know  this  from  anv  personal  experience, 
and  therefor?  I  am  not  in  any  sense  contradicting  your  statement 
r>pfore  the  subcommittee.  And  to  the  extent  that  that  is  the  case.  I 
think  it  is  wrong. 

Professor  Winter.  For  instance,  yesterday  representatives  of  the 
General  Accounting  Office  testified  that  they  had  not  been  able  to 
get  internal  audits  and  reports  on  the  militarv  assistance,  training 
nro.oram.  There  has  been  no  formal  invocation  of  the  executive  power 
bv  the  PresidpTit.  That  is  just  one  of  a  number  of  instances  that  we 
had.  The  trouble  is  thnt  there  isn't  a  formal  invocation  of  the  execu- 
tive privilege  by  the  President  or  by  the  lower  officials.  They  just 
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don't  give  the  information,  sometimes  on  the  ground  that  they  think 
it  is  not  appropriate,  or  that  it  wouldn't  be  useful  to  the  subcommit- 
tee, or  things  like  that.  As  a  practical  matter,  there  are  a  number  of 
very  mundane  matters  of  information  which  Congress  is  unable  to 
obtain,  and  it  is  unable  to  obtain  any  kind  of  Presidential  ruling 
on  it. 

Mr.  Buxdt.  I  see  your  point.  May  I  comment  just  very  briefly, 
because  your  mention  of  internal  audits  and  military  assistance  pro- 
grams has  hit  a  bit  of  my  personal  experience  in  government? 

I  suppose  those  internal  audits  are  an  example  of  the  executive 
branch  conducting  a  self-inquiry.  This  has  got  to  be  done,  frankly, 
with  a  view  to  raising  the  most  critical  issues,  and  in  a  very  tough 
minded  fashion,  if  it  is  to  be  any  good  at  all.  I  think  it  is  a  case 
of  one  of  the  most  difficult  aspects  of  this  subject.  And  T  am  not 
trying  to  be  categorical  about  it.  But  since  I  have  participated  in 
decisions  to  withhold  such  internal  audits,  maybe  my  testimony  is 
relevant. 

I  did  so  on  the  ground  that  while  we  were  prepared  to  state  what 
we  believe  the  facts  to  be  and  to  go  to  great  lengths  to  do  so  to  mem- 
bers of  the  General  Accounting  Office,  we  in  the  relevant  offices  in 
the  military  assistance  programs — of  which  T  happened  to  be  in  a 
supervisory  capacity  from  1961  through  1963 — felt  that  we  could  not 
keep  the  efficiency  of  the  process  of  self-audit  if  the  auditors  thought 
that  everything  thev  said  would  be  revealed.  The  next  thins:  we  knew 
the  fellow  down  the  line  in  the  program  woidd  be  picking  a.  yes 
man  as  his  auditor,  and  we  wouldn't  find  out  what  was  wrong  our- 
selves so  that  we  could  correct  it.  It  is  a  pretty  °-ood  example  of  why 
you  have  executive  privilege.  And  at  the  same  time,  with  the  infor- 
mation that  audit  discloses  in  terms  of  what  is  the  fact  about  this, 
the  GAO  ought  to  be  able  to  s;et  it.  T  think  we  used  to  give  them 
hours  and  hours  to  say  what  we  thought  the  facts  were — but  we  were 
not  about  to  cive  them  the  audits,  in  order  to  protect  the  toughness 
and  efficiency  of  the  audits,  which  we  regarded  as  part  of  the  execu- 
tive process. 

Now,  this  doesn't  explain  every  case,  but  I  happen  to  havesome 
personal  knowledge  of  why  the  privilege  is  invoked  in  this  particular 
case,  and  it  is  a  good  example  of  a  particularly  tough  kind  of  border- 
line situation.  T  don't  think  we  ever  went  to  the  Secretary  of  Defense 
or  to  the  White  House  on  this.  What  happens  of  course^  is  that  the 
doctrine  of  executive  privilege  plays  in  the  background  like  summer 
lightning  on  any  encounter  of  this  sort  between  the  executive  andthe 
legislative.  It  is  invoked  about  'me  case  in  200,  of  the  times  that  it  is 
relevant  and  plays  a  part.  And  I  am  inclined  to  think  that  strictly 
procedural  requirements  on  actually  invoking  it  are  a  sound  thing.  I 
thought  they  already  existed. 

Professor  Winter.  I  am  rather  confused.  During  the  last  three 
administrations  we  have  been  told  that  the  internal  rules  of  the  ad- 
ministration forebade  lower  officials  from  invoking  the  executive 
privilege  without  the  authority  of  the  President  without  the  Presi- 
dent invoking  it  himself.  This  is  a  good  example  of  what  you  and  I 
agree  is  within  the  Executive  authority,  and  perhaps  also  a  good  ex- 
ample of  a  lower  official  refusing  to  divulge  knowledge  about  some- 
thing without  following  the  rules.  That  is,  before  you  refused  to  give 
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these  internal  audits  to  the  General  Accounting  Office  you  were  sup- 
posed to  go  to  the  President  and  have  the  President  invoke  the  execu- 
tive privilege.  On  the  merits  you  may  be  right,  but  procedurally  I 
think  it  is  exactly  what  we  have  been  talking  about  in  the  subcom- 
mittee. 

Mr.  Btjndy.  I  see  your  point.  I  think  this  is  a  case  where  each 
side  in  effect  tries  to  assess  how  valid  the  claim  is  and  how  far  it 
should  press  its  position.  Now,  in  the  case  of  the  GAO  asking  for  in- 
ternal audits,  I  really  feel  strongly.  I  am  not  sure  whether  we  ever 
went  to  the  Secretary  of  Defense — as  I  say,  I  don't  recall  our  doing 
so.  If  it  had  been  passed  to  that  point,  I  think  I  would  have  recom- 
mended that  the  Secretary  of  Defense  take  the  position  that  this  was 
ultimately  a  question  of  executive  privilege,  and  that  if  necessary  he 
get  White  House  authority  to  do  it.  What  you  are  going  to  set  up  is 
a  small,  very  high  powered  office  in  the  White  House  to  pass  on 
these  claims  very  rapidly,  and  to  set  up  certain  categories  of  execu- 
tive process  that  will  be  protected.  I  think  that  would  be  to  the  good. 
It  would  systematize  the  subject.  And  it  is  much  too  diffuse  now  and 
not  well  handled  in  the  executive  branch. 

Professor  Winter.  I  think  then,  that  what  vou  would  probably 
say  is,  we  are  wrong  in  thinking  that  the  second  part  of  the  S.  1125 
was  superfluous  and  that  it  requires  a  form  of  declaration  by  the 
President,  because  it  would  accomplish  what  you  are  saying,  it  would 
stop  diffusing  the  authority  and  it  would  set  up  categories  and  per- 
haps help  us  to  define  the  substance  of  executive  privilege  over  the 
years  much  more  precisely. 

Mr.  Btjndy.  What  I  think  has  actually  happened  in  cases  like  this 
one,  I  don't  imagine  that  the  GAO  has  pushed  this  to  the  point  where 
it  reached  even  the  Secretary  of  Defense.  I  may  be  wrong.  It  didn't 
in  my  time  and  to  my  recollection.  If  you  push  it  you  are  going  to 
end  up  with  a  Presidential  determination,  because  there  is  no  valid 
basis  to  deny  information  to  the  Congress  on  any  other  procedural 
basis.  In  other  words,  part  2  of  your  bill  states  what  I  believe  to  be 
the  constitutional  requirement.  I  think  what  you  would  do  by  part  2 
in  effect  is  to  tighten  and  stiffen  the  way  the  executive  deals  with 
this.  And  I  think  that  may  be  to  the  good,  so  that  you  don't  get 
captious  or  self-protecting  invocations  of  the  privilege,  but  you  do 
get  clear  lines,  and  everybody  would  understand  what  you  were 
doing. 

Which  gets  back  to  what  I  said  in  my  opening  statement.  I  think 
if  the  Congress  could  focus  on  the  substance  of  what  it  wants  rather 
than  the  process  by  which  that  substance  has  been  obtained,  a  very 
great  improvement  could  be  achieved  by  that  one  thing  alone.  And  I 
grant  that  this  is  not  a  fixed  distinction  either.  But  internal  audits 
are  precisely  the  kind  of  thing  on  which,  if  the  executive  branch  is 
to  operate  effectively  you  can  see,  there  is  a  reason  for  protecting  it. 
I  am  not  arguing  definitively  in  that  case,  but  you  can  see  that  a 
reason  exists. 

Professor  Winter.  I  am  not  arguing  as  to  the  substance.  But  yes- 
terday the  representative  of  the  GAO  did  say  that  they  had  written 
to  the  Secretaries  of  Defense  and  State  just  about  a  37ear  ago  about 
this. 
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Mr.  Bundy.  If  Elmer  Staats  can't  get  in  to  see  Secretary  Laird  on 
an  issue  of  this  sort,  then  the  Government  isn't  working  correctly,  if 
he  feels  really  strongly  about  it. 

Professor  Winter.  I  think  the  feeling  is  that  you  have  documents 
setting  out  administration  policy  about  how  executive  privilege  is  in- 
voked which  don't  actively  reflect  what  is  happening.  And  I  think 
that  may  be  all  this  bill  is  trying  to  accomplish. 

Mr.  Bundy.  I  see.  This  is  something  that  you  know  more  about 
than  I  do. 

Professor  Winter.  Thank  you. 

Senator  Ervin.  Your  position  fundamentally  is  that  it  would  be 
wise  to  attempt  to  minimize  conflict  by  establishing  standards  which 
would  define  the  extent  and  scope  of  executive  privilege.  You  be- 
lieve that  we  should  have  a  standard  which  would  be  binding  both 
on  the  executive  and  on  the  legislative  branches  of  the  Government, 
and  not  have  each  separate  department  attempting  to  have  the  final 
voice  on  each  of  the  possible  controversies  in  this  field. 

Mr.  Bundy.  That  describes  it,  Mr.  Chairman.  I  think  in  the  end 
you  can't  get  a  final  and  binding  treaty  on  this  subject  for  all  times 
in  any  circumstances.  But  you  could  at  least  reduce  the  areas  of 
misunderstanding.  In  all  bluntness.  I  think  there  are  certainly  mem- 
bers of  the  executive  that  are  waving  the  privilege  around  even  if 
they  are  not  actually  invoking  it.  in  an  unjustifiable  fashion.  And  I 
think  there  are  staffs  of  some  congressional  committees  and  in  con- 
gressionally  associated  offices  like  the  GAO  who  are  asking  for  infor- 
mation which  is  on  its  face  within  the  processes  of  the  executive  and 
entitled  to  the  protection  of  the  privilege.  And  if  you  could  narrow 
the  disagreements  of  that  type,  usually  at  lower  levels,  you  would  be 
much  better  off. 

Senator  Ervin.  I  was  pleased  by  your  discussion  with  Professor 
Kurland  with  respect  to  the  use  of  the  term  "national  interest".  It 
seems  to  me  that  term  is  so  broad  and  says  so  much  that  it  really 
says  nothing.  I  think  you  have  made  a  significant  contribution  to 
some  understanding  of  the  proper  use  of  this  term  by  separating  it 
from  national  security. 

On  page  5  of  your  statement  you  indicate  that  there  are  three 
fields  in  which  executive  privilege  might  properly  apply.  One  is  the 
information  gathering  activity  of  the  executive  branch — the  effort  to 
acquire  the  information  on  which  to  make  the  decision.  The  second 
field  is  the  decision  making  process  in  which,  as  I  understand  it  from 
your  statement,  there  is  great  need  to  have  a  free  exchange  of  ideas 
on  the  part  of  those  who  are  participating  in  the  decisionmaking 
process.  Such  a  free  exchange  requires  that  they  not  be  confronted  in 
the  headlines  with  some  foolish  remark  that  they  might  make  on  the 
spur  of  the  moment. 

Mr.  Bundy.  Some  of  us  have  had  that  experience. 
Senator  Ervin.  The  third  field  consists  of  matters  which  pertain 
entirely  to  internal  administration  and  personal  security  of  the  per- 
sons working  in  the  executive  branch  of  the  Government. 

Mr.  Bundy.  That  is  correct,  sir;  those  are  examples — they  are  the 
examples  in  the  field  that  I  know  anything  about  of  the  protection 
of  the  process  of  government.  I  wholly  agree  with  you  that  the  term 
"the  national  interest"  is  too  sweeping.  And  I  find  myself  sympa- 
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thetic,  without  having  thought  it  through  to  the  point  that  I  believe 
Professor  Kurland  was  making,  or  Professor  Winter,  that  you 
should  divide  it  into  its  constituent  parts.  Are  you  talking  about  the 
matter  of  national  security — in  which  case  you  are  talking  about  the 
matter  having  to  do  with  the  executive  function  of  Commander-in- 
Chief— or  matters  that  affect  relations  with  other  nations — in  which 
case  you  are  talking  about  the  President's  either  inherent  or  consti- 
tutional function — there  is  debate  on  this  which  need  not  detain  us — 
to  conduct  foreign  affairs  and  negotiate  treaties  and  things  of  that 
sort.  "The  national  interest"  is  the  legal  phrase,  but  it  must  be 
broken  down  into  its  constituent  parts.  And  I  think  it  is  a  service 
that  this  subcommittee  could  render  to  insist  on  that  division  and  to 
focus  on  the  real  reasons  why  people  invoke  this  privilege. 

Senator  Ervix.  Senator  Mathias  ? 

Senator  Mathias.  Mr.  Chairman,  I  am  sorry  I  was  detained  and 
didn't  hear  all  of  the  statement  and  colloquy. 

But  I  am  struck  by  a  portion  of  Mr.  Bundy's  statement  on  page  2 
in  which  he  says  that  he  shares  the  belief  that  Congress  does  not  now 
receive  as  much  information  as  it  should,  and  that  part  of  it  may  re- 
late to  personalities  at  particular  times  which  is  exactly  what  Secre- 
tary Acheson  said  yesterday,  and  as  to  which  I  think  there  was 
general  agreement. 

Mr.  Bundy.  It  is  entirely  coincidental  if  my  view  agreed  with 
his,  but  I  still  hold  it. 

Senator  Mathias.  I  think  it  is  just  as  well  to  be  reminded  of  these 
very  human  facts,  that  all  of  us  have  to  perhaps  try  harder  to  reach 
across  the  gulfs  that  have  existed  and  did  exist,  and  remember  that 
we  are  all  human  beings,  and  we  have  emotions  and  egos,  and  sensi- 
tivities that  get  ruffled.  And  I  think  there  is  almost  no  effort  going  on 
in  this  regard  today,  and  I  would  think.  Mr.  Chairman,  less  so  than 
when  I  came  to  Congress  10  years  ago.  But  I  go  on  to  what  is  per- 
haps for  this  hearing  the  more  important  second  part  of  that  sen- 
tence, which  is,  "but  that  a  great  deal  more  of  the  inadequacy  seems 
to  me  to  tie  to  differences  of  view  on  procedure."  And  I  think  in  your 
response  to  the  chairman  just  now  you  have  perhaps  answered  this. 
But  just  to  be  clear,  you  do  feel,  it  is  my  understanding,  that  those 
who  invoke  the  privilege  should  give  a  very  detailed  explanation  for 
refusal  to  disclose  information. 

]\lr.  Buxdt.  I  think  they  should  give  a  clearly  pegged  answer.  In 
a  sense  you  can't  ask  for  the  bill  of  particulars  behind  the  invoca- 
tion, because  that  quite  often  in  itself  would  be  privileged. 

Senator  MxVthias.  It  is  like  a  secrecy  case  where  you  have  to  tell 
the  secrets  in  order  to  present  the  case. 

Mr.  Bundy.  I  agree  you  ought  to  have  a  specific  statement, 

We  believe  that  the  disclosure  of  this  information  would  do  harm  to  the 
national  security  in  a  miltary  sense  or  in  the  sense  of  our  relationship  to 
important  countries. 

At  least  that  much  ought  to  be  said.  And  when  you  get  down  to 
cases,  of  course — in  fact  this  is  far  more  often  than  not  done,  at  staff 
level,  and  in  relation  to  the  transcript  of  testimony  in  executive  ses- 
sion. Now.  I  think  the  executive  has  been  gravely  at  fault  in  letting 
this  clearance  of  testimony  be  done  at  far  too  low  a  level.  The  clearing 
of  a  transcript  and  the  decision  when  particular  information,  if  made 
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public  in  published  testimony  of  the  particular  committee,  would 
affect  the  national  security  (or  whatever  we  mean — we  know  what 
we  mean,  I  think,  whatever  word  we  use)  that  determination  has 
not  been  done  at  a  high  level.  It  is  my  experience  over  and  over 
again  that  you  have  got  to  treat  that  as  a  command  decision,  that  it  is 
a  terribly  important  part  of  your  job.  That  doesn't  mean  the  Secre- 
tary of  State  has  to  do  it,  but  someone  at  the  Assistant  Secretary  level 
has  got  to  do  it,  and  be  prepared  to  meet  with  the  subcommittee  or 
the  committee  staff  and  explain,  "We  really  do  feel  that  this  shouldn't 
be  released,  for  this  reason."  Usually  it  is  specific,  because  in  that 
case  you  have  before  you  what  the  information  is.  An  awful  lot  of 
your  friction  arises  on  that. 

I  wasn't  here  when  Senator  Symington  appeared  on  Tuesday  be- 
fore the  subcommittee.  But  I  followed  from  a  distance  the  unhappy 
experiences  of  his  hearings  in  a  great  many  areas  in  which  I  had 
past  responsibility.  And  it  seemed  to  me  over  and  over  again,  it  was 
simply  that  people  weren't  moving  it  to  a  high  level  right  away, 
saying,  are  we  going  to  say  that  that  really  does  affect  the  situation, 
or  are  we  not,  and  then  going  right  to  work  and  talking  to  the  Sena- 
tor about  it.  I  never  understood  why  that  dragged  on  the  way  it  did. 
The  public  suffered,  and  everybody  suffered.  It  was  a  mess. 

Senator  Mathias.  Of  course  that  is  the  problem  here,  this  isn't  a 
matter  of  individual  sensitivity,  it  is  public  detriment. 

Mr.  Btjndy.  It  is  a  hard  one.  And  opinions  are  bound  to  differ  on 
it.  And  the  best  you  can  hope  for  is  that  people  will  be  as  objective 
as  they  know  how  to  be. 

Senator  Ervin.  I  would  certainly  agree  with  you,  ordinarily  Con- 
gress will  get  this  information  from  the  higher  level  officials  in  the 
agency  or  department.  But  when  I  first  came  to  the  Senate  I  was 
assigned  to  the  Subcommittee  on  Investigations  of  the  Government 
Operations  Committee.  And  one  head  of  a  department  told  our  com- 
mittee that  he  was  the  only  one  that  was  permitted  to  give  us  any 
information  about  the  activities  of  his  department.  And  we  were 
confronted  by  the  fact  that  we  thought  he  had  made  an  awful  foolish 
decision  in  that  case;  that  he  had  rejected  bids  for  the  construction 
of  a  certain  works  in  connection  with  the  foreign  aid  bills,  he  re- 
jected the  lowest  bid,  and  ordered  that  contract  be  negotiated  with 
the  highest  bidder,  who  had  no  experience  whatever  in  this  field. 
And  sometimes  you  have  to  go  below  the  top  man  to  find  out  what 
foolish  decisions  the  top  man  is  making. 

Mr.  Bundy.  I  think  there  is  a  place  for  experts.  I  still  say  com- 
mand responsibility  is  what  you  need  really. 

Senator  Ervix.  Thank  you  very  much,  Mr.  Bundy.  You  have  made 
a  very  significant  contribution. 

Senator  Mathias.  May  I  elicit  one  further  opinion. 

Transport  yourself  in  your  mind  to  this  side  of  the  table  and  sit  as 
a  Member  of  the  Senate.  Do  you  think  that  you  could  be  entirely 
comfortable  in  passing  on  important  legislative  problems  affecting 
international  relations  without  the  benefit  of  the  views  and  the  inten- 
tions and  the  attitudes  of  the  President's  advisors  on  foreign  affairs  ? 

Mr.  Bundy.  I  can  see  your  problem,  Senator.  And  the  answer  is, 
in  the  way  you  have  phrased  the  question,  no,  I  wouldn't  feel  wholly 
happy  about  it.  But  I  ask  you — I  ask  in  a  rhetorical  sense  whether  it 
is  basically  different  from  many  other  cases  of  separation  of  powers. 
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There  are  certain  things — and  this  is  implicit  in  the  Constitution  or 
explicit,  I  think,  in  the  Constitution — that  the  legislative  has  to  leave 
to  the  executive  to  work  out.  Among  them  are  particularly  negotia- 
tions, and  things  of  that  sort  that  have  always  been  regarded  as  ex- 
tremely sensitive  throughout  our  national  history.  In  a  sense  you  are 
not  getting  everything  you  need,  and  there  is  no  way  on  earth  to  get 
you  everything  you  need  consistent  with  the  other  interest  involved. 
Both  are  national  interests.  You  need  what  you  need  to  do  the  job. 
But  there  is  another  interest,  which  is  the  trust  bestowed  on  the 
executive  for  certain  areas. 

The  other  problem  I  see  is  your  inability  to  get  at  the  President's 
personal  advisors,  who  have  now  grown  much  more  numerous.  And  I 
can  see  your  point  there.  And  I  think  that  it  is  difficult,  because  I 
don't  see  that  category  of  person  being  asked  to  come  up  without 
doing  serious  damage  to  the  executive  process.  At  the  same  time  I 
would  think  that  the  Secretary  of  State  has  got  to  move  all  the 
harder  to  fill  the  gap.  If  there  are  negotiations  undertaken  by  others, 
he  must  be  able  to  report  on  their  substance. 

Senator  Mathias.  In  other  words,  if  your  preliminary  phrase  with 
regard  to  personalities  and  Secretary  Acheson's  precept  in  regard  to 
personality  were  in  full  effect,  you  might  never  get  to  this  secondary 
part  if  there  was  this  kind  of  relationship — free  flow  and  easy  access 
and  informal  discussion. 

Mr.  Bundt.  I  think  that  is  a  good  part  of  it.  But  of  course  the 
Senate  in  particular  will  always  want  the  top  man  on  any  matter  of 
consequence.  I  do  think,  in  all  frankness,  that  Senators  in  the  rele- 
vant committees  might  conceivably  benefit  if  they  were  able  to  estab- 
lish more  informal  relations  with  the  officers  at  the  Assistant  Secre- 
tary level.  Time  is  your  enemy  here.  The  Secretary  of  State  simply 
has  only  so  much  time.  And  I  do  think  there  have  been  occasions 
when  subcommittees  simply  didn't  take  advantage  of  the  possibilities 
open  to  them  of  getting  Assistant  Secretaries  to  give  them  the  full 
background.  Then  they  could  call  on  the  Secretary  and  really  weigh 
in,  if  this  is  their  desire.  And  the  flow  would  be  much  better. 

Senator  Mathias.  Thank  you  very  much.  We  certainly  appreciate 
your  contribution. 

Senator  Ervin.  Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  Hon.  John  E. 
Moss. 

Senator  Ervtn.  Representative  Moss,  I  am  delighted  to  welcome 
you  to  the  subcommittee,  and  to  express  our  great  appreciation  to 
you  for  your  willingness  to  come. 

I  would  like  to  add  that  I  know  of  no  Member  of  Congress  who 
has  fought  more  diligently  for  the  right  of  the  legislative  branch  to 
obtain  the  information  necessary  to  the  discharge  of  its  constitutional 
duties  or  who  has  fought  more  diligently  for  the  right  of  the  people 
of  the  United  States  to  know  what  their  Government  is  doing. 

STATEMENT  OF  HON.  JOHN  E.  MOSS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  3D  CONGRESSIONAL  DISTRICT  OF  THE 
STATE  OF  CALIFORNIA 

Representative  Moss.  Thank  you,  Mr.  Chairman  and  gentlemen,  I 
want  to  express  my  own  appreciation  for  the  courtesy  shown  in  invit- 
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ing  me  to  appear  and  participate  with  you  today  in  the  discussion  of 
a  subject  which  is  of  the  utmost  importance  to  me,  and  in  my  judgment, 
to  all  Members  of  Congress  and  to  the  American  public. 

I  am  deeply  convinced,  Mr.  Chairman,  that  the  branch  of  govern- 
ment which  successfully  asserts  control  over  information  is  going  to 
dominate  the  Government  of  the  United  States.  And  I  think  the 
evidence  is  abundant  that  that  is  precisely  what  is  happening.  The 
executive  has  asserted  broad  claims  of  authority  or  privilege  to  con- 
trol information  which  is  vital  to  the  functioning  of  the  Congress 
itself,  information  which  is  needed  not  to  make  informed  legislative 
judgment,  information  which  is  needed  by  the  Senate  in  order  to 
fulfill  its  role  of  advising  and  consenting  to  the  actions  of  the  execu- 
tive. I  don't  know  what  good  advice  is  if  it  isn't  based  on  solid  in- 
formation, on  complete  information. 

Back  when  the  House  determined  to  establish  the  Special  Commit- 
tee on  Government  Information  there  was  a  wide  individual  claim  of 
executive  privilege.  As  a  matter  of  fact,  in  1955  when  we  sent  out  a 
questionnaire  to  all  of  the  departments  and  agencies,  we  even  found 
some  of  the  independent  agencies  claiming  the  right  of  executive 
privilege.  Today  the  situation  is  somewhat  improved,  because  the 
present  occupant  of  the  Presidency  and  his  two  predecessors  agreed 
to  limit  very  drastically  the  right  to  claim  executive  privilege.  In  an 
exchange  of  letters  with  me  back  in  1962  President  Kennedy  agreed 
that  only  the  President  could  claim  executive  privilege.  In  1965 
President  Johnson  reaffirmed  that  position.  And  in  1969  President 
Nixon  also  affirmed  the  fact  that  only  the  President  could  claim 
executive  privilege.  Any  officer  of  the  government,  feeling  that  in- 
formation should  be  withheld  on  that  basis,  had  to  have  the  con- 
currence of  the  President. 

In  the  case  mentioned  by  Mr.  Bundy  in  his  earlier  testimony  where 
he  cited  the  example  of  Secretary  McNamara  in  1962  before  a  com- 
mittee of  the  Senate,  that  was  on  the  specific  instruction  of  the  Presi- 
dent by  a  letter  to  the  Secretary.  And  at  that  time  I  addressed  a 
further  letter  to  the  President,  on  February  15,  1962,  asking  if  his 
letter  to  the  Senate  on  February  8  constituted  in  any  manner  a 
modification  of  the  position  taken  by  him  in  his  letter  to  me  of  1961. 

And  in  a  further  response  from  him  on  March  7,  1962  the  Presi- 
dent again  reaffirmed  that  only  the  President  could  claim  executive 
privilege. 

Mr.  Chairman  and  gentlemen,  I  am  very  much  concerned  about 
the  legislation  here,  because  I  am  convinced,  after  many  years  of 
studying  this  problem,  that  we  should  not  recognize  executive  privi- 
lege in  any  statute.  In  the  first  place,  I  don't  think  there  is  any  con- 
stitutional basis  for  executive  privilege.  I  think  it  is  a  peculiarly 
arrogant  claim  of  the  President  of  the  United  States  going  baric 
many,  many  years.  And  it  has  become  a  broader  claim  up  until  recent 
years  until  the  Congress  acted  to  force  a  narrowing. 

But  I  think  in  our  system  of  government  that  the  Congress  must, 
if  there  is  a  need  to  control  information,  lay  down  the  guidelines.  It 
should  be  a  matter  of  law  for  the  President,  and  the  signing  of  the 
laAV  affirms  his  support  of  the  principle  agreed  on. 

It  should  not  be  a  matter  of  personalities.  As  a  matter  of  fact,  one 
of  the  most  dangerous  precedents  in  this  whole  field  developed  as  the 
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result  of  personalities  back  on  May  IT  of  1954  when  Senator  Mc- 
Carthy had  requested  information  from  Secretary  Stevens  and  the 
Secretary  claimed  executive  privilege,  not  on  the  order  of  the  Presi- 
dent, until  way  down  the  line  when  things  got  very  tight.  The 
President  then  in  that  May  17  letter  supported  the  position  of  Secre- 
tary Stevens.  I  think  he  asserted  at  that  point  a  doctrine  far  more 
broadly  than  had  been  done  for  many  years.  And  it  haunted  us  for  a 
great  many  years  in  all  of  the  studies  of  the  special  information  sub- 
committee. A  questionnaire  was  sent  to  the  executive  departments 
and  agencies  in  1955.  And  we  found  agency  after  agency  citing  the 
May  17  letter  as  the  basis  for  a  right  to  withhold.  And  in  a  review 
of  instances  of  withholding  from  the  Congress  between  1955  and 
1960,  44  cases  developed  where  the  May  17,  1954  letter  was  relied 
upon  as  an  absolute  authority,  not  on  the  order  of  the  President,  but 
by  anyone  within  the  executive  department  who  desired  to  refuse 
information  to  the  Congress. 

I  think  by  recognizing  executive  privilege  here  we  are  going  to 
walk  into  a  trap.  I  think  it  is  far  better  that  the  Congress  use  the 
powers  it  has  to  compel  the  production  of  testimony.  And  I  don't 
think  we  are  without  a  great  deal  of  strength  in  this  battle  to  assert 
our  full  equality  with  the  executive. 

I  don't  think  we  should  ever  submit  to  being  spoon-fed,  to  having 
to  accept  unilateral  decisions  as  to  what  the  Congress  can  have  and 
what  it  cannot  have. 

And  I  also  object  to  the  tendency  on  the  part  of  officers  within  the 
executive  departments  and  agencies  of  government  to  always  equate 
the  rights  of  Congress  with  the  rights  of  the  public.  They  say  we 
can't  give  you  information  because  we  can't  make  it  publicly  avail- 
able. There  is  a  great  deal  of  difficulty.  If  any  branch  of  the  govern- 
ment has  an  absolute  authority  or  right  to  invoke  secrecy,  it  is  the 
Congress  itself,  because  the  only  place  in  the  Constitution  where  the 
word  secret  is  mentioned  is  in  connection  with  the  Congress  and  the 
requirement  that  we  publish  from  time  to  time  a  journal  of  our  pro- 
ceedings, keeping  those  portions  which  in  our  judgment  require 
secrecy  away  from  the  public  if  necessary.  That  is  not  given  to  the 
executive.  I  think  that  in  a  government  of  law  that  it  is  a  totally 
untenable  situation  when  the  people's  branch  of  the  government  has 
to  beg  from  the  executive  the  information  it  requires  to  perforin  its 
duties. 

I  certainly  recognize  that  everything  that  goes  on  can't  be  made 
public.  But  I  don't  know  of  any  matter  touching  upon  the  security 
of  this  Nation  which  should  not  be  made  available  to  the  Congress. 
It  is  broadly  available  within  the  executive  departments  and  agencies. 
The  Congress  is  at  least  as  trustworthy.  The  Congress  at  least  has 
an  equal  responsibility.  We  are  called  upon  to  appropriate  vast  sums 
of  money  for  the  implementation  of  policy,  policy  determined  by  the 
Executive.  And  if  we  want  to  examine  behind  the  actual  policy  and 
evaluate  some  of  the  judgments  that  went  into  it,  I  think  we  have 
that  right. 

I  think  we  also  have  that  need. 

I  might  add  that  it  is  difficult  to  consider  executive  privilege  with- 
out looking  at  the  whole  field  of  classification,  which  is  utilized  not 
only  to  keep  information  from  the  Congress  and  from  the  public,  but 
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because  it  affects  such  a  diverse  compart  mentalization  within  the 
executive  departments  and  agencies  that  it  actually  inhibits  a  flow  of 
necessary  information  within  the  executive  departments  and  agencies 
also.  And  this  is  abundantly  documented  in  the  series  of  panel  hear- 
ings which  were  held  during  1955  through  1958  by  the  Committee  on 
Government  Information.  Time  and  time  again  there  had  been  com- 
plaints over  the  lack  of  access  to  information  vital  in  the  decision- 
making process  itself. 

So  I  think  there  is  a  need  here  for  Congress  to  step  in,  and  also 
spell  out  the  guidelines  for  classification.  I  submit  that  far  too  often 
the  Congress  accepts  the  executive's  classification  system.  This  system 
is  the  product  of  Executive  Order  10501.  And  I  might  add  that  better 
judgments  than  I  have  been  able  to  get  from  within  the  executive 
branch  would  indicate  that  Executive  Order  10501  is  followed  in  classi- 
fying information  in  about  1  to  5  percent  of  the  cases.  The  rest  of  the 
time  it  is  ignored.  Classification  could  become  an  umbrella  under  which 
anyone  could  hide  in  the  executive  departments.  And  almost  any 
kind  of  error  can  be  carefully  withheld  from  either  public  or  congres- 
sional scrutiny,  and  frequently  from  scrutiny  within  the  executive  de- 
partments themselves. 

And  then  in  recent  years  we  have  had  an  increasing  number  of 
instances  where  our  own  creatures,  the  independent  regulatory  com- 
missions, claim  the  right  to  withhold  information  from  the  Congress 
and  its  committees,  information  which  is  very  vital  to  the  per- 
formance of  the  legislative  functions  of  the  Congress  and  of  its  com- 
mittees. 

Mr.  Chairman,  I  did  not  come  with  a  prepared  statement.  But  I 
would  be  most  happy  to  try  to  respond  to  any  question  which  you  or 
the  members  of  the  committee  or  the  staff  have. 

Senator  Ervin.  I  know  your  subcommittee  has  probably  had  more 
experiences  in  this  field  than  any  other  subcommittee  of  either  house 
of  Congress,  but  I  think  many  of  our  subcommittees  have  had  some 
very  illuminating  experiences.  One  subcommittee  of  which  I  have  the 
honor  of  being  chairman — the  Subcommittee  on  Constitutional 
Rights — has  on  occasion  sought  information  from  the  executive 
branch  of  the  Government.  Department  of  the  Army  simply  told  us 
it  would  be  inappropriate  for  us  to  have  the  information  we  re- 
quested. On  other  occasions  they  have  told  us  that  they  reserved  the 
right  to  select  the  witness  from  whom  we  would  receive  that  informa- 
tion. And  sometimes  when  they  were  exceedingly  generous,  they 
would  send  us  down  the  information  but  mark  it  classified  and  tell 
us  that  we  could  not  use  it  publicly  or  disclose  it  to  anybody. 

I  want  to  commend  your  statement  about  the  inherent  powers  of 
the  Presidency.  Personally,  I  do  not  believe  that  either  the  Federal 
Government  or  any  officer  of  the  Federal  Government  has  any  powers 
whatever  except  those  which  are  expressly  granted  by  the  Constitu- 
tion or  those  which  are  reasonably  implied  from  those  expressly 
granted. 

Representative  Moss.  Mr.  Chairman,  I  concur  in  that  view 
absolutely. 

Senator  Ervin.  The  writer  of  the  book  of  Ecclesiastes  says  that 
there  is  nothing  new  under  the  sun.  I  think  that  this  recently  invoked 
inherent  power  of  the  President  is  not  something  new  under  the  sun, 
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but  it  is  the  same  kind  of  a  concept  that  used  to  be  carried  around 
under  the  title  of  the  divine  right  of  kings. 

We  have  a  case  to  be  heard  this  fall  by  the  Supreme  Court  of  the 
United  States  in  which  the  government  takes  the  position  that  the 
President  has  an  inherent  power  to  suspend  the  operation  of  the 
fourth  amendment  to  the  Constitution  of  the  United  States.  So  I  was 
very  much  impressed  by  the  fact  that  a  man  for  whose  service  in  the 
Congress  I  have  such  admiration  seems  to  share  my  view  with 
respect  to  the  inherent  poAvers  of  the  Presidency. 

Kepresentative  Moss.  Mr.  Chairman,  I  would  like  to  cite  another 
example  of  a  rather  unique  claim  of  inherent  powers. 

Back  in — I  think  it  was  1958 — the  Comptroller  General  of  the 
United  States  sought  a  report  from  the  Department  of  the  Air 
Force.  It  was  an  Inspector  General's  report  on  the  management  of  a 
missile  system.  It  was  not  classified  because  of  its  impact — its  adverse 
impact  upon  national  defense.  The  Secretary  of  the  Air  Force  re- 
fused to  make  it  available  to  the  Comptroller  General.  It  is  about  a 
101-page  report.  And  finally  the  Comptroller  General  called  it  to  my 
attention,  the  committee  requested  the  report,  and  we  were  able  to  get 
all  but  30  pages.  And  of  course  that  didn't  satisfy  me,  I  was  more 
interested  in  the  30  pages  than  in  the  70  I  had  obtained — knowing 
full  well  that  if  the  30  pages  had  reflected  creditably  upon  the  Air 
Force's  management  of  the  missile  contracts  that  they  would  have 
been  issuing  press  releases  and  Galling  it  to  the  public's  attention. 

When  the  Secretary  was  asked  for  the  specific  authority  upon 
which  he  relied,  it  was  executive  privilege. 

Inherent  power  is  derived  from  the  "take-care/'  clause  of  the  Con- 
stitution, that  the  President  take  care  that  the  laws  be  faithfully 
executed.  And  one  of  the  laws  is  the  Budgeting  and  Accounting  Act 
of  1921,  which  says  that  all  officers  of  the  department  and  agencies 
shall  supply  to  the  Comptroller  General  information  which  in  his 
judgment,  the  Comptroller  General's  judgment,  is  necessary.  And 
yet  here  there  was  a  reliance  upon  that  take  care  clause  for  an  in- 
herent power  to  disregard  the  law,  not  to  enforce  it  faithfully,  but  to 
totally  disregard  it. 

Senator  Ervix.  Senator  Mathias? 

Senator  Mathias.  I  would  like  to  thank  the  Congressman  for 
coming.  I  said  repeatedly  during  this  hearing,  Mr.  Chairman,  that  I 
had  less  doubt  about  the  desirability  of  what  had  been  proposed  here 
than  I  have  about  the  guts  of  the  Congress  to  carry  through  about  it. 
But  I  would  have  no  doubt  whatever  about  Congressman  Moss'  in- 
testinal fortitude  and  courage  in  carrying  a  program  of  this  sort 
once  we  launch  it.  Thank  you. 

Senator  Ervix.  Professor  Kurland? 

Professor  Kurlaxd.  Congressman  Moss,  do  I  understand  that  you 
are  saying  that  there  are  no  confidential  communications  that  the 
President  has  a  right  to  refuse  to  congressional  inquiry  I 

Kepresentative  Moss.  I  think  that  where  there  is  a  strong  enough 
need  on  the  part  of  the  Congress  for  those  communications,  that  the 
Congress  could  compel  their  production. 

Professor  Kurlaxd.  Let  me  give  you 

Kepresentative  Moss.  I  might  add,  this  is  why  I  don't  like  statutory 
language  of  this  type. 
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Professor  Kurland.  I  assumed  that  was  the  point  you  were  making. 
But  let  us  assume  that  a  President — assume  this  as  a  fictitious  mat- 
ter— has  received  contradictory  advice  from  the  Secretary  of  State 
and  the  Secretary  of  War.  Does  Congress  have  a  right  to  secure  from 
the  President  the  positions  taken  by  each  of  his  two  cabinet  officers  ? 

Representative  Moss.  Again,  I  think  we  would  have  to  look  at  the 
circumstances,  the  kind  of  case  in  which  this  information  is  involved, 
and  if  the  Congress  feels  that  there  is  an  absolute  need  to  have  it  in 
order  to  make  a  judgment,  then  I  think  the  Congress  has  not  only  the 
right  but  the  responsibility  to  get  it. 

Professor  Kurland.  And  the  President  has  no  authority  to  refuse 
it? 

Representative  Moss.  If  the  President  wants  the  right  to  keep  spe- 
cific areas  of  communication  privileged,  he  should  come  to  the  Congress 
and  ask  for  statutory  authority.  I  don't  think  he  gets  that  right  from 
the  Constitution. 

Professor  Kurland.  Now,  there  was  some  early  recognition  that 
hasn't  been  mentioned  in  these  hearings,  perhaps  because  it  related  to 
access  to  information  by  the  judiciary.  But  it  is  quite  clear  that  Chief 
Justice  Marshall  in  Marbury  v.  Madison  believed  that  there  was  some 
form  of  executive  privilege  available  with  regard  to  communications 
within  the  President's  official  family,  so  to  speak. 

Representative  Moss.  We  gave  a  great  deal  of  attention  to  that  case. 
And  it  was  the  consensus  of  the  committee  and  of  the  committee's 
counsel  that  that  did  not  grant  a  recognition  of  an  executive  privilege. 
I  think  the  case  was  decided  on  the  basis  of  the  circumstances  involved 
in  that  particular  instance.  And  I  think  we  are  going  to  have  to  make 
these  decisions  on  a  case-by-case  basis. 

Professor  Kurland.  I  suggest  that  there  are  instances  which  in 
secrecy  may  be  maintained. 

Representative  Moss.  There  might  be.  This  is  a  gray  area,  admittedly 
a  gray  area.  And  there  are  many  of  them.  And  we  have  to  accommo- 
date them.  But  the  tendency  over  the  years  has  been  for  an  all  powerful 
Executive  to  control  information.  And  this  is  not  consistent  with  our 
form  of  government. 

Professor  Kurland.  I  don't  have  any  doubts,  as  I  think  I  may 
have  suggested  earlier,  about  the  abuse  of  this  power  to  maintain 
tilings  as  secret,  My  question  is  whether  there  is  any  power  at  all  that 
we  must  recognize. 

Representative  Moss.  The  answer  to  this,  I  think,  must  lie  in  the 
power,  the  ultimate  power.  If  Congress  wants  to  completely  unshackle 
itself  and  insist  that  information  be  made  available,  has  it  the  power  to 
do  it?  And  I  think  it  lias.  I  think,  for  example,  that  we  could  limit 
our  appropriations  to  maintaining  the  records  and  supporting  per- 
sonnel only  if  the  work  product  is  available  to  the  Congress,  provide 
no  public  funds — I  think  this  would  be  a  very  far  fetched  thing  to 
do,  but  I  don't  question  that  we  have  the  right  to  do  it. 

Professor  Kurland.  That  is  in  effect  a  provision  in  Senator  Ful- 
bright's  second  bill,  which  I  think  has  not  yet  been  put  into  the 
hopper. 

Representative  Moss.  I  would  prefer  to  see  us  do  it  on  an  agency- 
by-agency  basis  when  we  are  faced  with  a  flat  refusal. 

Professor  Kurland.  Thank  vou.  Congressman. 
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Senator  Ekvtn.  Professor  Winter  ? 

Professor  Winter.  I  take  it,  Congressman,  that  you  disagree  with 
what  I  had  thought  to  be  the  established  tradition  that  the  papers 
of  the  President  are  his  personal  property. 

Representative  Moss.  We  have  never  even  decided  that.  And  I  think 
again  the  Congress  has  a  right  to  decide  whether  the  papers  of  the 
President  are  his  personal  property  until  we  passed  the  Presidential 
Librarian  Act  there  was  no  provision  to  assist  the  President  in  taking 
care  of  his  papers.  But  we  did  not  settle  the  question  of  who  owns  or 
controls  the  papers  of  the  President. 

Professor  Winter.  Perhaps  possession  being  nine  points  of  the 
law — it  certainly  is  the  tradition 

Representative  Moss.  The  tradition  rather  than  the  settled  law. 

Professor  Winter.  The  tradition,  presidents  have  acted  as  though 
they  were  their  personal  possession. 

One  other  question.  As  a  practical  matter,  the  evidence  before  the 
subcommittee  indicates  that  presidents  are  far  more  reluctant  to 
invoke  executive  privilege,  and  to  expressly  refuse  to  divulge  infor- 
mation than  are  lower  officials  in  the  Government.  And  I  think  that 
the  strategy  of  this  bill  is  to  trade  on  that  reluctance  by  denying 
lower  officials  the  right  to  refuse  information. 

Representative  Moss.  We  have  that  agreement  with  the  President 
now  under  date  of  January  28,  1969,  when  President  Nixon,  in  an 
exchange  of  correspondence  with  me,  made  it  very  clear  that  he  would 
require  the  officials  in  his  administration  to  have  his  specific  approval 
in  each  and  every  instance  where  they  assert  executive  privilege. 

Professor  Winter.  The  record  would  show,  however,  that  the 
previous  practices  of  lower  officials  in  invoking  executive  privilege 
have  been  superceded  by  a  practice  of  their  just  refusing  to  divulge 
the  information  without  specifically  mentioning  executive  privilege. 
Executive  privilege  is  alive  and  well  in  the  discretion  of  lower  of- 
ficials. 

Representatie  Moss.  Congress  has  a  congressional  privilege.  A  com- 
mittee considering  a  piece  of  legislation  requested  by  the  President, 
and  being  denied  either  the  testimony  of  the  witnesses  of  its  own  choice 
or  the  production  of  papers  which  it  feels  are  essential,  could  adjourn 
the  hearings  until  such  time  as  the  President  produced  the  witness 
or  the  papers.  The  Congress  is  powerless. 

Professor  Winter.  I  don't  think  it  is  powerless  on  that  at  all.  What 
I'm  suggesting  is  that  the  flow  of  information  to  the  Congress  might 
be  greatly  helped  by  trying  to  put  into  law  what  the  last  three 
Presidents  have  claimed  where  the  internal  rules  of  the  Administra- 
tion. We  had  testimony  this  morning,  for  instance,  that  even  though 
in  the  Johnson  administration  there  was  a  rule  that  only  the  Presi- 
dent could  invoke  executive  privilege,  that  an  official  did  not  re- 
veal internal  audits  relating  to  the  military  assistance  program,  and 
did  it  on  grounds  which  sounded  suspiciously  like  executive  privilege. 

Representative  Moss.  I  heard  that  statement  by  Mr.  Bundy,  but  I 
would  submit  that  as  chairman  of  the  Foreign  Operations  Committee 
just  a  few  years  ago,  under  the  administrations  of  President  Johnson 
and  Kennedy,  I  secured  such  rights  without  any  great  difficulty. 

Professor  Winter.  Thank  vou. 
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Senator  Mathias.  Mr.  Chairman,  I  have  just  one  further  question, 
because  I  think  it  is  important  not  to  lose  sight  of  something  here. 

We  are  talking  among  ourselves — this  is  a  kind  of  inhouse  opera- 
tion, the  right  to  know,  but  it  is  a  tug  of  war  between  the  Congress 
and  the  President.  And  he  may  be  losing  sight  of  what  is  the  larger 
goal — which  is  the  basis  upon  which  the  Republic  is  founded — that 
an  informed  people  can  reach  rational  decisions  about  their  own  fate. 
I  wonder  if  the  Congressman  would  just  very  briefly  comment  on  the 
public's  right  to  know.  It  isn't  only  that  Congress  needs  this  decision 
purely  for  legislative  purposes,  but  that  what  the  Congress  knows  is 
also  important  to  the  public,  and  where  we  draw  those  lines,  which 
are  important,  I  think,  from  the  point  of  view  of  our  own  internal 
conscience  on  this  thine:,  because  we  don't  want  to  establish  a  legisla- 
tive privilege  which  denies  to  the  public  this  kind  of  very  vital  in- 
formation. 

Representative  Moss.  I  think  the  public  need  is  almost  as  great  as 
the  congressional  need,  because  there  are  so  many  of  them.  And  because 
of  the  fact  that  it  then  becomes  a  matter  of  knowledge  worldwide,  there 
are  areas  where  we  must  still  preserve  for  a  period  of  time  the  confi- 
dentiality of  information.  But  I  recall  the  campaign  of  1960,  where 
the  question  of  a  missile  gap  developed.  And  many  people  in  the 
United  States  going  to  the  polls  mav  have  made  their  judgment  as  to 
which  presidential  candidate  should  be  elected  on  the  basis  of  discus- 
sions on  the  missile  gap.  There  was  massive  misinformation.  An 
electorate  preparing  to  make  a  decision  as  to  the  makeup  of  the  Gov- 
ernment of  the  United  States  for  almost  4  years  had  a  need  to  know 
the  truth  at  that  time.  And  the  Government  should  have  as  soon  as  it 
became  a  matter  of  discussion  in  that  campaign  recognized  the 
greater  public  need  and  made  the  facts  available.  I  know  that  there 
are  many  who  would  disagree  with  me.  But  this  is  a  government 
where  the  people  do  govern.  And  they  cannot  do  it  intelligently  if 
they  are  only  partially  informed. 

Senator  Mathias.  Would  you  agree  that  as  we  insist  on  more  pre- 
cise guidelines  for  the  Executive,  we  also  have  to  consider  some  of 
our  own? 

Representative  Moss.  I  think  Congress  has  been  remiss  in  not  taking 
an  active  role  in  determining  the  guidelines. 

Senator  Mathias.  Thank  you  very  much. 

Senator  Ervix.  Congressman  Moss,  the  subcommittee  is  deeply  in- 
debted to  you  for  your  very  substantial  contribution  toward  the  study 
of  this  particular  study.  Thank  you  very  much. 

Respresentative  Moss.  Thank  you,  sir. 

Senator  Ervin.  Counsel  will  call  the  next  witness.  _ 

Mr.  Edmtstex.  Mr.  Chairman,  our  next  witness  is  the  Honorable 
Dean  Rusk. 

Senator  Ervix.  Mr.  Secretary,  the  committee  is  deeply  indebted  to 
you  for  your  willingness  to  appear  here  and  give  us  the  benefit  of 
your  observations  on  a  field  in  which  you  have  had  much  experience. 

Mr.  Rttsk.  Thank  you,  Mr.  Chairman. 

Senator  MATHTAS.Mr.  Chairman,  if  I  can  intervene  just  a  second, 
I  don't  know  what  the  Secretary  is  about  to  say,  and  I  don't  know 
what  disagreement  we  may  ultimately  get  into.  But  when  I  was  a 
Member  of  the  House  I  was  the  beneficiary  of  a  program  of  informa- 
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tion  that  the  Secretary  established  which  was  very  remarkable.  We 
got  a  lot  of  information.  And  the  State  Department  came  down  to 
the  House  once  a  week.  The  Secretary  very  often  came  himself  and 
exposed  himself  to  any  question.  I  recall  one  or  two  he  dodged  on 
occasion,  but  by  and  large  he  was  pretty  good.  And  I  want  to  pay 
credit  where  credit  is  due. 

STATEMENT  OF  HON.  DEAN  RUSK,  FORMER  SECRETARY  OP  STATE, 
PROFESSOR  OF  INTERNATIONAL  LAW,  UNIVERSITY  OF  GEORGIA 

Mr.  Rtjsk.  Thank  you  very  much,  Senator  Mathias  I  appreciate 
that  very  much. 

Mr.  Chairman,  when  I  was  promoted  from  the  rank  of  Secretary 
of  State  to  the  rank  of  private  citizen  I  rather  thought  that  I  was 
going  to  be  denied  the  pleasure  of  appearing  before  congressional 
committees.  But  if  I  can  be  of  any  help  here  today  I  would  be  glad. 

I  should  say  that  I  am  not  a  skilled  constitutional  lawyer,  indeed  I 
am  not  a  member  of  the  bar.  But  I  have  had  a  certain  amount  of  ex- 
perience in  the  day-to-day  operations  of  the  constitutional  system 
at  those  points  where  the  respective  responsibilities  of  the  three 
branches  of  our  government  come  into  contact  with  each  other.  I  do 
feel  that  constitutional  questions  by  and  large  should  be  resolved  by 
those  who  are  carrying  on  the  current  responsibility.  My  remarks 
today  are  not  informed  by  any  present  or  conceivable  future  responsi- 
bility. That  role  of  an  observer,  I  think,  needs  to  be  taken  into  ac- 
count over  against  the  official  views  that  might  be  expressed  by  the 
executive  branch  of  the  Government  at  some  later  time.  And  needless 
to  say,  nothing  that  I  have  to  say  has  any  bearing  upon  the  attitude 
of  the  present  executive  branch. 

First,  may  I  make  just  one  or  two  very  brief  comments  about  the 
bill  itself. 

Subparagraph  (a)  appears  to  call  for  the  personal  presence  of  offi- 
cers and  employees  of  the  executive  branch  before  committees  of  the 
Congress.  In  general  I  have  no  problem  with  that,  because  I  think  it 
is  generally  true  that  all  members  of  the  executive  branch  ought  to  be 
available  to  the  Congress.  I  do  believe,  however,  that  there  is  in- 
volved one  kind  of  privilege  which  is  not  just  "executive  privilege" 
but  which  is  a  sample  of  a  constitutional  privilege  which  applies  to 
all  three  of  the  branches  of  our  Federal  Government.  I  have  in  mind 
the  members  of  the  personal  staff  of  the  President.  I  would  suppose 
it  would  be  highly  improper  from  a  constitutional  point  of  view  for 
the  Congress  to  call  upon  the  law  clerks  of  Justices  of  the  Supreme 
Court  for  the  purpose  of  inquiring  into  the  work  of  their  Justices  in 
the  Supreme  Court.  Similarly,  I  think  it  would  be  highly  improper 
for  the  executive  branch  to  try  to  require  the  presence  of  administra- 
tive assistants  to  Senators,  or  the  personal  staff  of  Senators  and  Con- 
gressmen, to  inquire  into  the  workings  of  their  offices,  or  the  develop- 
ment of  their  policies. 

I  think  there  are  members  of  the  executive  branch  who  stand  in  a 
very  personal  and  confidential  relationship  to  the  President.  And  I 
would  hope  that  this  could  be  taken  into  account  if  the  Senate  sees 
fit  to  proceed  with  this  bill. 
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As  far  as  paragraph  (b)  is  concerned,  I  have  no  great  problem 
with  the  idea  that  the  President  should  make  the  decision  with  re- 
spect to  the  matter  of  executive  privilege.  I  must  say.  however,  I 
don't  think  that  that  necessarily  stems  from  the  Constitution.  In  the 
case  of  the  Congress  presumably  the  powers  given  to  the  Congress 
by  the  Constitution  are  given  to  the  Congress  in  its  corporate  ca- 
pacity, and  in  the  case  of  treaties  and  certain  appointments  to  the 
Senate,  in  its  corporate  capacity.  But  the  Congress  delegates  to  com- 
mittees and  subcommittees,  and  indeed  to  committee  chairman,  the 
power  to  call  upon  the  Executive  for  information.  There  are  dozens 
and  dozens  of  subcommittee  chairmen  in  the  Congress  who  have  the 
authority  to  speak  for  the  Congress  in  asking  for  information  in  the 
executive  branch. 

Purely  from  a  constitutional  point  of  view.  T  see  no  reason  why 
the  President  could  not  delegate  this  responsibility,  for  example,  to 
the  Attorney  General,  working  with  the  head  of  the  department  or 
agency  concerned,  if  he  chooses  to  do  so. 

I  myself  would  not  recommend  that,  because  I  believe  that  it  is 
very  important  for  the  President  to  be  personally  in  touch  with  the 
constitutional  relationships  between  himself  and  the  Congress.  And 
therefore  it  would  be  wise  from  the  President's  point  of  view  not  to 
delegate  this  responsibility  down  the  line. 

As  I  indicated  in  my  brief  written  remarks  to  the  committee,  it 
was  our  practice  in  the  Kennedy  and  Johnson  administrations  that 
executive  privilege  would  not  be  invoked,  at  least  as  far  as  the  De- 
partment of  State  was  concerned,  except  on  the  basis  of  a  personal 
decision  and  instruction  from  the  President  himself.  I  think  that  is  a 
wise  arrangement  from  the  President's  own  point  of  view. 

I  do  feel,  however,  that  it  is  excessive  to  require  a  letter  signed 
personally  by  the  President,  because  that  is  not  by  any  means  the 
only  formal  and  official  way  in  which  the  President  can  speak  to  or 
inform  the  Congress. 

I  suppose  that  if,  while  I  was  Secretary  of  State.  I  had  received  a 
letter-  from  a  chairman  of  a  committee  of  Congress  asking  for  cer- 
tain information,  and  I  had  replied,  "Sorry,  Mr.  Chairman,  T  will 
need  a  resolution  of  the  entire  Congress  before  I  can  respond  to  your 
letter,"  that  that  would  have  created,  to  say  the  least,  considerable 
excitement  on  Capitol  Hill.  I  hasten  to  say  that  I  never  replied  to 
such  a  letter  in  those  terms. 

I  may  be  biased,  but  it  seems  to  me  that  if  a  Secretary  of  State 
says,  for  example,  to  a  committee.  "Mr.  Chairman,  I  am  instructed 
by  the  President  to  decline  to  furnish  the  information  you  requested 
on  the  grounds  of  executive  privilege,  that  that  is  entirely  adequate 
from  every  constitutional  point  of  view.  And  I  don't  really  see  why 
it  is  necessary  to  get  a  letter  signed  personally  by  the  President  on 
each  occasion  when  this  matter  might  come  up.  The  President  may 
be  away,  he  may  be  in  California,  he  might  even  be  in  Peking.  And 
there  arc  many  ways  in  which  Hie  President  can  communicate  his 
decisions.  So  that  I  would  say,  first,  I  would  recommend  to  the  Presi- 
dent that  he  keep  this  power  in  his  own  hands  personally,  but 
secondly,  that  channels  of  communication  be  left  to  the  normal 
processes  by  which  official  statements  can  be  made  by  the  President  or 
on  his  behalf. 
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Then  I  would  like  to  suggest  two  other  points  which  have  to  do 
with  protecting  the  position  of  the  employee  of  this  Government  when 
he  is  before  a  committee  or  subcommittee.  I  would  suggest  that  if  the 
Congress  proceeds  with  this  bill  that  it  recognize  the  possibility  that 
an  employee  may  in  the  course  of  a  hearing,  suddenly  be  confronted 
with  a  question  which  raises  very  serious  problems  in  his  own  mind 
about  his  own  authority  to  provide  the  information,  and  the  possi- 
bility that  executive  privilege  might  be  involved.  I  would  hope  that 
the  Congress  would  understand  that  an  employee  would  need  an  op- 
portunity to  consult  his  superiors  in  older  to  have  instructions  as  to 
how  he  would  proceed. 

The  purpose  of  this  is  to  save  the  employee  from  becoming  a 
victim  of  a  constitutional  issue  between  the  President  and  the  Con- 
gress, a  matter  on  which  the  employee  has  very  little  to  say,  on  which 
most  of  them  have  no  competence  to  speak.  It  puts  them  in  an  ex- 
tremely difficult  position. 

So  that  would  be  one  small  suggestion. 

The  other  one  is  somewhat  more  substantial,  and  that  is,  em- 
ployees should  not  be  expected,  before  congressional  committees — 
and  I  am  thinking  particularly  now  of  public  sessions,  but  not  en- 
tirely— an  employee  should  not  be  required  to  violate  a  U.S.  statute 
or  an  Executive  order  of  the  President  which  may  be  binding  upon 
him.  And  that  can  arise  in  a  variety  of  ways,  because  there  are  a 
number  of  statutes  which  do  impose  a  very  severe  limitation  of 
secrecy  on  everybody  in  the  government,  including  employees  of  the 
executive  branch.  And  I  referred  in  my  written  statement  to  the 
Atomic  Energy  Act,  for  example. 

The  bill  does  not  itself  get  into  the  question  of  classified  informa- 
tion. That,  of  course,  is  at  the  heart  of  the  problem  that  we  are  dis- 
cussing. In  general,  I  think  the  executive  branch  can  and  should  be 
willing  to  provide  as  full  information  as  possible,  provided  classified 
information  can  be  protected.  I  hasten  to  say  that  I  have  no  doubt 
whatever  that  classification  is  exaggerated  and  abused  in  the  execu- 
tive branch  of  the  government.  And  we  ought  to  proceed  systemati- 
cally to  find  ways  to  put  materials  in  the  executive  branch  on  a  more 
rational  basis  from  the  point  of  view  of  classification.  But  I  will  have 
great  difficulty  indeed  with  any  arrangement  by  which  congressional 
committees  could  call  officers  of  the  executive  branch,  call  upon  them 
to  provide  classified  information,  and  then  the  committee  itself  or  the 
Congress  as  a  whole  elect  on  its  own  authority  to  declassify  that  in- 
formation regardless  of  the  views  of  the  President.  This  has  very  far 
reaching  implications  for  the  conduct  of  our  foreign  relations  and  for 
the  President's  role  as  Commander-in-Chief.  I  would  hope  myself 
that  this  is  a  matter  which  could  be  a  matter  of  consultation  between 
the  two  branches  of  the  government,  and  guidelines  negotiated  and 
worked  out  which  would  be  reasonably  acceptable  both  to  the  legisla- 
tive and  the  executive  branches. 

We  have  a  regular  procedure  in  the  Department  of  State  whereby 
materials  are  declassified  after  a  certain  period,  normally  20  years, 
but  through  lack  of  staff  and  appropriations  that  has  been  running 
close  to  25  years  now,  and  I  gather  that  steps  are  being  taken  to 
bring  that  back  to  the  20-year  period. 
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But  one  of  the  problems  about  declassifying  materials  before  the 
entire  record  can  be  made  available  is  that  part  of  the  record  itself 
can  create  distortions.  In  other  words,  if  we  declassified  90  percent 
of  the  materials  bearing  upon  something  10  years  ago,  but  that  10 
percent  is  hiirhlv  sensitive  material  which  ought  not  to  be  declassi- 
fied  for  another  10  years,  then  the  10  percent  which  is  not  declassi- 
fied can  prove  to  be  crucial  to  the  understanding  of  the  90  percent 
which  is  declassified.  And  so  there  is  a  problem  there,  but  I  think  it 
is  not  an  insuperable  one.  and  we  could  get  over  it. 

Finally,  Mr.  Chairman,  in  order  to  clear  the  way  for  your  ques- 
tions, I  am  impressed,  on  the  basis  of  almost  20  years  at  various  levels 
of  the  executive  branch  of  the  government,  with  the  complexity  of 
our  constitutional  system.  It  is  a  magnificent  constitutional  system, 
but  it  is  not  easy  to  operate.  It  requires  an  enormous  amount  of  time 
on  the  part  of  those  who  are  in  it,  particularly  in  the  legislative  and 
executive  branches  to  make  the  constitution  work  at  all.  There  is  in 
it  always  the  danger  of  impasse.  And  the  danger  of  impasse  seems 
to  me  to  be  the  principal  threat  to  our  constitutional  system  as  it  now 
exists. 

I  would  hope  that,  on  all  sides,  we  could  have  as  much  discussion 
as  possible  among  the  branches  to  try  to  avoid  situations  of  impasse. 
Usually,  when  matters  get  to  the  point  of  constitutional  law,  it  al- 
ready is  pretty  late  in  the  game  to  keep  the  wheels  of  government 
going.  So  that  every  effort,  it  seems  to  me,  ought  to  be  made  in  both 
branches  to  facilitate  the  operations  of  the  government  on  a  basis 
of  comity  and  cooperation.  And  I  would  be  among  the  first  to  say 
that  when  you  look  at  the  total  mass  of  the  public  business  con- 
ducted by  the  Federal  Government,  that  the  overwhelming  majority 
of  that  public  business  does  proceed  on  the  basis  of  comity  and 
cooperation,  and  situations  where  executive  privilege  arise  are  really 
a  minute  fraction  of  the  total  scene. 

I  did  suggest  in  my  written  remarks  that  there  might  be  room  for 
some  sort  of  informal  procedure  for  consultation  between  the  execu- 
tive and  legislative  branches,  some  sort  of  joint  committee  on  consul- 
tation, half  appointed  by  the  President  and  half  appointed  by  the 
Congress,  where  these  things  could  be  discussed  on  an  advisory  basis 
without  committing  either  side  in  the  first  instance.  My  experience 
has  usually  been  that  where  you  get  a  situation  that  appears  to  pre- 
sent a  constitutional  deadlock,  with  a  good  deal  of  discussion,  ways 
and  means  can  usually  be  worked  out  to  avoid  the  problem,  or  to  find 
some  reasonably  satisfactory  solution. 

I  don't  know  whether  a  President  would  accept  a  joint  committee 
on  consultation.  I  rather  doubt  it.  I  am  not  sure  that  the  Congress 
would,  or  that  the  Congress  would  want  to  delegate  to  certain  num- 
bers of  people  the  power  to  speak  for  the  Congress  as  a  whole  on 
these  very  important  and  fundamental  constitutional  questions.  But  a 
good  deal  of  informal  discussion,  it  seems  to  me,  would  help  keep 
the  wheels  going  in  this  extremely  complicated  constitutional  system. 

I  think  that  is  all  I  need  to  say  for  an  introduction,  Mr.  Chairman. 
Perhaps  we  could  go  on  from  there. 

(The  statement  referred  to  follows :) 
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Brief  Comments  on  S.1125 

By  Mr.  Dean  Rusk 

At  the  invitation  of  Senator  Ervin  I  am  glad  to  submit  personal  comments 
on  S.1125,  now  before  the  Senate  Subcommittee  on  Separation  of  Powers.  I 
do  not  consider  myself  to  be  a  highly  trained  constitutional  lawyer.  On  the  very 
rare  occasions  when  such  issues  arose  while  I  was  in  the  Cabinet,  I  would 
seek  the  advice  of  the  Attorney  General  and  of  the  Legal  Advisor  of  the 
Department  of  State.  In  general,  my  view  is  that,  if  constitutional  problems 
arise  between  the  Executive  and  Legislative  branches,  they  should  be  resolved 
by  those  carrying  the  current  responsibilities.  It  was,  however,  my  privilege 
to  serve  in  a  position  where  I  could  observe  and  experience  the  intermeshing 
of  the  several  powers  and  responsibilities  allocated  by  our  constitution  and 
the  following  comments  are  based  upon  that  experience.  No  attempt  has  been 
made  to  phrase  specific  suggestions  in  legal  language. 

S.1125:  306(a).  I  would  suggest  that  this  paragraph  specifically  exempt 
those  employees  who  are  designated  by  the  President  as  members  of  his 
personal  staff.  Both  constitutional  law  and  constitutional  comity  among  the 
three  branches  suggest  that  certain  persons  not  be  available  on  call  to  the 
other  branches.  I  have  in  mind  the  clerks  of  the  Justices  of  the  Supreme 
Court,  the  personal  staffs  of  Senators  and  Congressmen,  and  the  personal 
staff  of  the  President.  In  the  last  category,  I  would  not  include  the  heads  or 
employees  of  the  regular  Departments  and  agencies  of  the  Executive  branch ; 
I  would,  however,  permit  the  President  to  designate  members  of  his  personal 
staff  who  are  in  a  special  confidential  relationship  to  the  President  himself.  If  a 
President  provides  a  list  which  is  considered  to  be  too  extensive,  the  matter 
could  be  subject  to  further  consultation  between  him  and  the  Congress. 

S.1125:306(b).  I  concur  with  this  paragraph.  Executive  privilege  adheres  to 
the  President  and  ought  not  to  be  available  to  all  and  sundry  within  the 
Executive  branch.  Indeed,  it  was  my  clear  understanding  with  Presidents 
Kennedy  and  Johnson  that  I  would  not  raise  executive  privilege  except  on  the 
specific  decision  and  instruction  of  the  President  himself.  My  observation 
has  been  that  Presidents  are  extremely  reluctant  to  assert  executive  privilege 
and  this  attitude  is  wholesome  as  a  matter  of  constitutional  comity.  It  may 
be  an  excess  of  caution  to  require  a  statement  "signed  personally  by  the 
President".  His  physical  location  or  other  circumstances  might  make  it  in- 
convient  or  difficult  to  provide  a  paper  signed  personally  by  him ;  what  is 
needed  is  his  personal  decision  and  instruction  to  an  employee ;  I  see  no 
reason   why   this   might   not   be   provided    orally    under   some   circumstances. 

SUGGESTED   FURTHER  PROVISIONS 

(a)  It  seems  to  me  that  an  employee  of  the  Executive  branch  should  have 
an  opportunity  to  consult  his  superiors  if,  in  the  course  of  his  appearance 
before  a  committee  or  subcommittee  of  Congress,  a  question  or  request  is  put 
to  him  which  raises  a  possible  issue  of  executive  privilege.  The  elementary 
point  is  that  the  employee  should  not  be  made  a  victim  of  a  constitutional 
issue  which  may  exist  between  the  President  and  the  Congress.  An  employee 
should  not  be  expected  to  make  a  snap  judgment  on  so  serious  an  issue  and 
risk  penalties,  formal  or  informal,  which  might  come  from  either  of  the  two 
branches.  In  most  instances,  I  have  no  doubt  that  the  issue  could  be  resolved 
if  the  employee  is  given  a  chance  to  consult  with  his  superiors ;  in  some  cases, 
negotiations  between  the  Executive  and  Legislative  branches  might  be  required. 

(b)  It  is  further  suggested  that  it  be  provided  that  no  employee  of  the 
Executive  branch  shall  be  required,  in  testimony  before  a  committee  or  sub- 
committee of  Congress,  to  violate  U.S.  Statutes  or  Executive  Orders  of  the 
President  which  are  applicable  to  him.  It  is  assumed  that  S.1125  does  not 
intend  to  repeal  existing  Statutes  enjoining  the  protection  of  classified  in- 
formation nor  such  Executive  Orders  as  one  which  safeguards  the  confi- 
dentiality of  information  about  individual  employees  with  respect  to  security 
or  loyalty.  Here  again,  the  point  is  that,  if  there  is  a  problem,  the  employee 
should  not  be  caught  in  between  the  Executive  and  Legislative  branches  on 
a  constitutional  issue.  Such  issues  should  be  resolved  by  consultation  between 
the  two  branches  and  my  experience  has  been,  in  almost  all  cases,  such 
matters  can  be  amicably  resolved. 
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CLASSIFIED  INFORMATION 

The  present  text  of  S.1125  does  not  clarify  the  question  as  to  how  classified 
information  is  to  be  handled.  I  have  no  doubt  that  there  is  more  classification 
within  the  Executive  branch  than  is  required.  At  the  same  time,  however,  I 
have  no  doubt  that  the  indiscriminate  disclosure  of  classified  information 
could  result  in  serious  injury  to  the  national  interest.  I  have  particularly 
in  mind  the  great  importance  of  the  ability  to  hold  private  conversations 
with  other  governments.  When  one  thinks  of  such  agreements  as  the  Partial 
Test  Ban  Treaty,  the  Nonproliferation  Treaty  and  the  present  SALT  talks, 
one  can  be  quite  sure  that  a  successful  result  could  not  have  been  reached 
through  public  debate  and  discussion.  If  there  is  to  be  peace  in  the  Middle 
East,  it  is  likely  to  be  achieved  only  through  quiet  diplomacy. 

My  own  view  is  that  the  Executive  branch  can  afford  to  be  completely 
candid  with  Congressional  committees  if  there  is  assurance  that  confidential 
material  will  be  retained  on  a  confidential  basis.  The  experience  of  the  Joint 
Atomic  Energy  Committee  indicates  that  this  can  be  done.  Experience  with 
other  committees,  however,  is  somewhat  mixed.  There  may  be,  from  time  to 
time,  particular  issues  between  the  Executive  and  Legislative  branches  as  to 
whether  or  not  certain  materials  should  be  declassified.  To  the  maximum  extent 
possible,  these  issues  should  be  resolved  by  consultation  between  the  two 
branches.  If  agreement  does  not  result  and  a  clash  of  will  occurs  be- 
tween the  two  branches,  grave  constitutional  problems  arise  for  which  I 
have  no  answer.  The  Executive  should  be  expected  to  be  as  forthcoming  as 
possible  with  information  to  the  Congressional  committees — and  this  includes 
classified  information.  Congressional  committees,  on  the  other  hand,  should 
be  most  reluctant  to  make  decisions  about  the  classification  of  information 
contrary  to  the  clear  and  insistent  wishes  of  the  President.  I  doubt  that  there 
is  any  satisfactory  answer  either  in  theory  or  in  law  and  can  merely  express 
the  hope  that  such  matters  can  be  worked  out  by  the  two  branches  acting 
together. 

CONSTITUTIONAL   CONSULTATION 

Experience  as  a  high  public  official  enhances  one's  respect  for  the  wisdom  of 
those  who  framed  our  Constitution.  The  Separation  of  Powers  undoubtedly  serves 
to  reinforce  the  primary  objective  of  the  Constitution,  namely,  to  guarantee 
individual  liberty.  One  who  has  observed  the  operation  of  other  constitutional 
systems  in  other  parts  of  the  world  would  be  very  reluctant  to  exchange  our 
constitutional  arrangements  for  any  other  we  know.  Under  modern  conditions, 
our  Constitution  becomes  very  complex  and  it  requires  an  enormous  investment 
of  time,  good  faith,  and  mutual  restraint  among  those  in  elective  and  ap- 
pointive office  to  enable  our  constitutional  arrangements  to  work.  The  possi- 
bility of  an  impasse  is  always  there  because  the  drafters  of  the  Constitution 
did  not  spell  out  in  detail  certain  areas  in  which  the  allocated  powers  overlap. 
One  result  has  been  considerable  tension  throughout  our  history  among  the 
three  branches  of  government  and,  indeed,  between  the  Federal  Government  and 
the  States-  I  doubt  that  these  issues  can  be  substantially  resolved  by  more  de- 
tailed law.  If  the  three  branches  can  proceed  on  the  basis  of  consultation,  a 
sense  of  constitutional  comity  and  reciprocal  respect  for  the  problems  faced 
by  the  other  branches,  much  can  be  achieved  through  cooperation  rather  than 
constitutional  conflict.  It  is  heartening  to  observe  that,  despite  occasional 
sharp  conflicts  where  there  are  differences  about  specific  policies,  the  great 
bulk  of  the  business  of  the  Federal  Government  proceeds  on  the  basis  of 
cooperation. 

It  may  be  that,  from  time  to  time,  there  should  be  more  specific  and  some- 
what more  formal  consultation  between  the  Executive  and  Legislative  branches 
on  certain  constitutional  issues.  Some  thought  might  be  given  to  a  Joint  Com- 
mittee of  Consultation  in  which  representatives  of  both  the  Executive  and 
Legislative  branches  could  sit  down  and  try  to  reach  some  agreed  conclusions. 
Half  the  members  of  such  a  committee  could  be  appointed  by  the  President 
and  half  by  the  Congress.  Such  a  committee  would  not  be  legislative,  but  ad- 
visory ;  out  of  its  deliberations,  however,  might  be  some  adjustments  which 
could  ease  the  relations  between  the  two  branches.  There  is  an  alternative  pro- 
cedure for  consultation  which  is  worth  consideration.  The  distinguished  Sub- 
committee on  Separation  of  Powers  might  be  the  most  appropriate  channel 
through   which  the  Senate  might  examine  such  questions.  The   Subcommittee 
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might  wish  to  consider  an  informal  invitation  to  the  President  to  arrange  a 
thorough  discussion  with  leading  officers  of  the  Executive  branch.  These  dis- 
cussions could  be  private,  informal  and  exploratory.  Here  again,  my  feeling  is 
that  thorough  discussion  could  lead  to  suggestions  on  both  sides  which  could 
alleviate  most  of  the  current  problems.  The  Chairman  of  the  Subcommittee  on 
Separation  of  Powers  is  a  renowned  scholar  on  the  Constitution  and  is  widely 
respected  for  his  fairness,  wisdom  and  sense  of  honor. 

I  conclude  with  an  earlier  remark,  namely,  that  constitutional  problems 
should  be  worked  out  among  those  who  are  carrying  current  responsibility. 
My  suggestions  do  not  reflect,  so  far  as  I  know,  any  views  of  the  Executive 
branch ;  I  have  discussed  them  with  no  one  else.  I  offer  them  simply  as  one 
private  citizen  with  one  vote  in  response  to  a  kind  invitation  to  comment. 

Senator  Ervin.  Mr.  Secretary,  notwithstanding  your  disclaimer  on 
constitutional  law,  I  think  your  statement  shows  a  magnificent 
understanding  of  the  constitution. 

Mr.  Rusk.  Thank  you. 

Senator  Ervin.  I  think  one  of  the  high  points  in  your  statement  is 
— I  will  put  it  in  my  own  words — where  you  discuss  the  fact  that  the 
constitution  certainly  has  a  lot  of  jumps,  and  that  it  takes  a  lot  of 
tolerance  on  the  part  of  those  administering  it  to  make  it  work 
properly  without  friction.  I  want  to  commend  the  excellence  of  your 
statement. 

I  have  no  further  questions. 

Senator  Mathias  ? 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

Mr.  Secretary,  I  was  a  Member  of  the  House  of  Representatives  at 
the  time  of  the  Tonkin  Gulf  episode.  And  I  voted  for  the  Gulf  of 
Tonkin  Resolution.  Do  you  think  that  Congress  is  advised  as  fully  as 
it  should  have  been  with  respect  to  the  circumstances  involving  the 
Gulf  of  Tonkin  episode  and  the  intention  of  the  executive  branch  to 
utilize  the  powers  in  that  resolution? 

Mr.  Rusk.  Well,  there  are  two  or  three  precedents  there,  Senator. 
First,  on  the  operation  itself,  I  have  no  doubt  in  my  own  mind  that 
the  second  incident  did  in  fact  occur.  Some  doubt  has  been  cast  upon 
that  since  that  time.  And  I  gather  that  there  may  be  hearings  later 
in  the  year  in  which  that  matter  can  be  gone  into  in  considerable 
detail.  I  had  no  doubt  about  it. 

Also  I  was  quite  clear  that  the  charge  that  the  particular  missions 
of  these  destroyers  were  somehow  an  operational  cover  for  covert 
operations  going  on  around  the  17th  parallel  was  not  correct,  that 
these  missions  were  there  for  another  purpose,  combining  a  general 
presence  in  the  Gulf  of  Tonkin  with  some  missions  comparable  to  the 
missions  of  the  Pueblo. 

As  far  as  plans  are  concerned,  it  is  very  clear  that  in  August  1964, 
the  President  did  not  have  plans  to  enlarge  the  war.  It  is  true  that 
down  the  line  there  were  staff  contingency  discussions  and  planning 
about  what  might  happen  if  North  Vietnam  did  this  or  did  that. 
But  those  plans  were  not  plans  in  the  President's  mind.  As  a  matter 
of  fact,  until  almost  a  year  later,  if  any  of  them  ever  got  to  the 
President,  he  turned  them  down.  And  the  record  will  show  that. 

A  lot  of  contingency  planning  goes  on  in  government.  Hundreds 
and  hundreds  of  contingency  plans  exist,  running  all  the  way  from 
what  you  could  do  if  we  are  subject  to  a  sudden  nuclear  attack,  all  the 
way  to  how  you  would  mobilize  aircraft  to  extract  American  citizens 
in  an  earthquake  area,  say,  in  Turkey.  Contingency  plans  are  almost 
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always  looking  toward  possible  contingencies  that  you  hope  will  not 
come  about.  And  only  a  tiny  fraction  of  them  ever  get  involved  in 
real  events. 

So  to  respond  particularly  to  your  question,  the  President  did  not 
have  plans  at  the  time  of  the  August  1964  resolution  to  expand  the 
war.  and  indeed  did  not  do  so  as  far  as  ground  troops  are  concerned 
until  almost  a  year  later,  about  8  or  9  months  later.  And  as  far  as 
the  air  war  is  concerned,  he  did  not  do  so  until  the  following  March. 

So  I  would  say,  sir,  that  there  was  no  deception  at  that  time. 

Senator  Mathtas.  I  am  wondering  if  you  could  tell  us — and  I  am 
not  interested  so  much  at  this  point  in  the  specific  facts  of  a  given 
case,  but  just  so  that  we  can  understand  the  procedure  within  the 
Executive  branch — if  you  ever  did  invoke  executive  privilege  during 
your  administration  of  the  State  Department, 

Mr.  Busk.  I  would  have  to  check  the  record  on  that  to  see  whether 
I  formally  did.  There  were  times  when  I  would — perhaps  in  a  public 
session 

Senator  Mathias.  Maybe  the  informal  cases  are  more  important  to 
us  than  the  formal  cases. 

Mr.  Rusk.  You  know,  when  your  President  tells  you  that  he  is 
very  reluctant  to  invoke  executive  privilege  you  try  to  avoid  the 
situation  as  much  as  you  can.  For  example,  in  public  session  I  would 
sometimes  say  that  involves  a  matter  of  such  sensitivity  that  we 
ought  to  discuss  that  in  a  closed  session.  And  there  were  times  in 
closed  sessions  when  some  Member  of  Congress  would  ask  me  about  a 
private  talk  that  I  might  have  had  with  the  President,  And  I  would 
say,  well,  now,  I  wonder  if  on  reflection  you  want  to  press  that,  be- 
cause it  has  been  rather  traditional  in  our  system  that  conversations 
between  the  President  and  his  Cabinet  officers  are  privileged,  and  I 
don't  know  if  you  want  to  go  into  that.  And  usually  they  would  drop 
it.  There  may  have  been  times  in  the  8  years  when  we  formally  as- 
serted executive  privilege,  but  I  would  have  to  check  the  record  on 
that.  It  is  something  that  ought  to  be  avoided  as  much  as  possible. 

There  are  times  when  you  can  provide  information  quietly  which 
you  might  not  feel  entitled  to  provide  constitutionally.  And  I  have 
had  the  experience  of  giving  information  to  some  Members  of  Con- 
gress who  have  said  to  me,  gee,  I  wish  you  hadn't  told  me  that,  I 
really  don't  want  to  know  that  kind  of  thing.  In  a  nuclear  and  elec- 
tronic age  there  are  things  that  people  can  rest  more  comfortably 
with  if  they  simply  don't  know.  But  sitting  where  I  sat,  if  you  can 
rely  upon  the  discretion  of  the  person  with  whom  you  are  talking, 
you  normally  can  be  extremely  candid  with  them  on  specific  informa- 
tion. 

Senator  Mathias.  This  goes  back,  of  course,  to  Secretary  Acheson's 
emphasis  on  personalities  and  Mr.  Burns'  emphasis  on  personalities 
as  at  least  an  aspect  of  the  problem  ? 

Mr.  Rusk.  That  is  quite  right,  sir.  I  don't  want  to  start  something 
I  can't  finish  here.  But  when  you  stick  around  the  place  for  8  years 
as  I  did,  you  come  to  know  that  you  can  say  some  things  in  some 
places  without  having  them  leaked,  and  you  can't  do  it  in  other 
places.  And  your  conduct  is  guided  by  that. 

Senator  Mathias.  I  think  what  is  interesting  perhaps  to  us  is, 
without  respect  to  whether  it  was  a  formal  invocation  of  executive 
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privilege,  when  you  did  withhold  information,  did  you  primarily 
do  it  on  the  instruction  of  the  President,  or  did  you  do  it  on  the  ad- 
vice of  the  Department,  or  your  own  innate  sense  of  caution? 

Mr.  Rusk.  I  don't  think  that  I  withheld  information  from  the  Con- 
gress on  the  advice  of  the  Department.  In  general  I  took  the  view 
that  that  was  in  my  judgment  to  make  as  far  as  my  own  testimony 
was  concerned. 

And  I  was  aware  of  the  fact  that  there  were  certain  things  that  I 
could  not  reveal  without  checking  with  the  President,  such  as  the 
content  of  his  personal  conversations  with  me  or  with  other  Cabinet 
officers. 

I  think  perhaps  one  thing  that  I  might  have  withheld  under  cer- 
tain circumstances  was  my  own  personal  appraisal  of  certain  foreign 
leaders.  One  has  to  be  a  little  careful  about  saying,  even  in  confi- 
dence, well,  our  problem  with  such  and  such  a  country  is  that  the 
chief  of  government  is  just  a  plain  rascal,  he  is  a  crook,  he  is  an 
egomaniac — if  you  say  that  and  then  it  leaks,  then  you  have  broken 
relations  with  that  country. 

And  so  there  was  some  discretion  that  is  imposed  upon  anyone 
engaged  in  diplomacy  about  how  he  talked  about  people  of  that  sort. 

Senator,  I  might  suggest  that  what  are  normally  called  secrets  are 
a  vtery  tiny  fraction  of  the  public  business.  And  I  would  hazard  the 
observation  that  I  really  don't  know  of  any  secrets  which  have  a 
significant  bearing  upon  the  ability  of  the  public  to  make  their 
judgments  about  major  issues  of  policy.  I  think  the  extent  of  secrecy 
in  terms  of  information  that  is  relevant  to  judgment  has  been  some- 
what exaggerated.  There  is  a  vast  mass  of  information  about  our 
foreign  relations  that  does  not  get  to  the  public  simply  because  it  is 
not  news,  that  is,  normality,  agreement,  serenity,  habitual  coopera- 
tion, doesn't  get  reported.  And  so  there  is  a  great  mass  of  business 
that  simply  is  not  available. 

Then  we  have  other  kinds  of  information  that  is  not  secret  in  the 
political  sense,  but  simply  involves  privacy.  I  would  suppose  that  a 
Senator  and  a  Congressman  have  a  right  to  have  a  private  conversa- 
tion with  the  Secretary  of  State  and  not  have  the  Secretary  of  State 
going  around  and  talking  about  that  either  in  Congress  or  anywhere 

else. 

And  every  clay  dozens  of  telegrams  go  out  to  various  parts  of  the 
world  by  which  the  State  Department  tried  to  give  some  assistance  to 
an  American  citizen  who  has  gotten  himself  in  difficulty  somewhere. 
We  don't  make  that  sort  of  thing  public,  not  because  it  is  secret  in 
some  sort  of  conspiratorial  way,  but  because  it  is  the  private  business 
of  a  private  citizen,  and  it  is  not  up  to  the  Department  of  State  to 
expose  to  publicity  the  private  problems  of  private  citizens. 

I  am  sure  the  Congress  is  familiar  with  the  same  problem.  You 
don't  make  public  your  discussions  with  your  colleagues  in  the  corri- 
dors and  in  their  offices,  you  don't  make  public  the  communications 
you  have  with  all  of  your  constituents  about  their  views  on  pending 
legislation  or  their  needs  from  the  various  departments  of  Govern- 
ment. 

So  there  is  a  big  range  of  privacy,  which  is  not  pejorative,  which  is 
not  evil  or  cynical  or  suspicious,  but  simply  because  it  is  private. 
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Senator  Ervin.  Certainly  that  is  true.  I  run  into  that  every  clay. 
I  try  to  be  a  law  abiding  citizen,  but  I  received  a  request  from  a 
Government  investigator  a  few  days  ago  asking  if  I  would  permit 
him  to  see  a  letter  I  received  from  one  of  my  constitutents.  I  told  him 
that  I  would  not  do  it  and  that  he  would  have  to  obtain  it  by  subpoena. 

Senator  Matiiias.  Mr.  Chairman.  I  would  like  to  thank  the  Secre- 
tary for  being  with  us,  and  his  willingness  to  respond. 

I  have  to  go  to  the  floor.  We  have  another  form  of  question  of 
the  public's  right  to  know,  the  Meat  Inspection  Act,  which  is  being 
debated.  So  I  will  excuse  myself  from  the  committee. 

Senator  Ervin.  Professor  Kurland  ? 

Professor  Kttrlaxd.  Professor  Rusk,  both  Mr.  Acheson  and  Mr. 
Bundy  and  now  you  have  put  an  emphasis  on  the  right  of  the  Presi- 
dent to  receive  confidential  communications  from  his  advisers. 

Mr.  Rusk.  From  his  advisers. 

Professor  Kurland.  One  of  the  difficulties  that  has  been  raised,  and 
which  was  raised  specifically  by  Senator  Ful bright  in  his  testimony, 
was  the  problem  of  the  White  House  staff,  and  particularly  Air. 
Kissinger's  office. 

I  take  it  the  problem  of  confidential  communication  is  not  really 
based  on  the  location,  the  physical  location  of  the  presidential  ad- 
viser, or  ought  not  to  be.  I  remember — I  am  old  enough  to  remember 
when  the  State  Department  occupied  what  is  now  the  Executive  Office 
Building.  And  one  of  the  problems  that  we  have  seen — one  of  the 
problems  that  has  been  created  has  been  the  transfer  of  larger  and 
larger  authority  from  the  various  formal  departments  to  the  White 
House  staff.  And  this  is  true  not  only  of  Mr.  Kissinger's  office,  it  is 
true  of  Mr.  Shultz'  office.  And  what  I  would  like  to  ask  is  whether 
you  can  conceive  of  the  validity  of  an  argument  that  the  location 
where  this  business  is  carried  on  should  be  determinative  of  whether 
the  information  is  or  is  not  available  to  congressional  inquiry. 

Mr.  Rusk.  I  would  not  think  so.  that  geographical  location  would 
make  the  difference.  For  example,  the  Secretary  of  State  is  now  some 
distance  away  from  the  White  House,  several  blocks  away.  I  would 
think  that  private  conversation  between  the  President  and  the  Secre- 
tary of  State  would  be  privileged,  despite  the  fact  that  they  are 
geographically  at  some  distance. 

I  think  basically  it  is  up  to  the  President,  subject  to  a  general  rule 
of  reason,  to  identify  those  members  of  his  personal  staff  whom  he 
looks  upon  as  standing  in  such  a  special  confidential  relationship  to 
him  that  he  feels  that  they  should  not  be  called.  After  all,  it  is  the 
President  and  his  cabinet  officers  who  bear  the  principal  political 
responsibility.  If  anyone  wants  to  fiet  in  to  this  China  business  in  a 
committee  of  Congress,  let  him  call  the  Secretary  of  State.  Why  not? 
That  is  the  Secretary  of  State's  responsibility. 

Now,  the  fact  that  Mr.  Kissinger  went  on  a  trip — went  on  a  voyage, 
I  should  say  these  days — does  not  mean  that  he  is  politically  re- 
sponsible, he  was  acting  in  a  very  personal  sense  for  the  President 
himself.  And  the  Secretary  of  State  is  the  proper  channel  between 
the  President  and  a  committee  of  Congress  on  a  matter  of  that  soft. 
There  may  not  be  very  much  that  could  or  should  be  said  about  it  at 
this  point,  it  is  an  extremely  delicate,  sensitive  matter,  with  sub- 
stantial opportunities  involved  in  it,  but  considerable  dangers  in- 
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volved  in  it.  And  I  would  think — I  don't  want  to  stir  up  too  much, 
but  what  apparently  is  at  issue  here  is  whether  the  United  States 
shall  recognize  Peking,  that  is,  regularize  our  relations,  and  when 
they  should  be  admitted  into  the  United  Nations.  I  submit  that  both 
of  those  functions  are  presidential  functions.  The  President  instructs 
our  representatives  to  the  United  Nations  without  the  advice  and 
consent  of  the  Senate.  And  this  is  recognized  in  the  United  Nations 
Participation  Act.  And  it  is  the  President  who  recognizes  foreign 
states  and  foreign  governments,  that  is  an  executive  authority.  So  I 
don't  myself  see  that  the  situation  involving  China  yet  engages  the 
legislative  responsibilities  of  the  Congress  in  a  way  that  requires 
them  to  be  informed  in  detail.  As  a  matter  of  political  prudence, 
setting  aside  the  constitutional  question,  as  a  matter  of  political 
prudence,  a  President  should  find  a  way  to  keep  in  responsive  touch 
with  the  leaders  of  the  Congress  at  least,  if  not  with  the  Congress  as 
a  whole,  in  order  that  the  country  can  move  together  if  more  steps 
are  to  be  taken  arising  out  of  such  conversations  as  might  be  held 
with  Peking. 

Professor  Kurland.  But  it  is  the  kind  of  information  and  not  the 
person  who  has  the  information  that  creates  this  privilege  of  re- 
straint? 

Mr.  Risk.  Well,  I  would  think  not  entirely.  For  example,  I  might 
not  have  challenged  the  authority  of  the  Congress,  to  call  the  young 
lady  who  served  as  my  personal  secretary  in  the  Department  of 
State.  But  I  would  have  kicked  very  hard  if  somebody  had  tried  to 
call  her  instead  of  calling  me.  There  are  some  canons  of  good  judg- 
ment and  good  taste  and  reasonableness  that  apply  even  in  the  exer- 
cise of  clear  constitutional  authority. 

Professor  Ktjrland.  What  I  am  trying  to  suggest  is  this.  And  I 
would  agree  with  the  proposition  you  just  put,  that  that  proposition 
would  be  equally  applicable  to  Air.  Kissinger's  secretary  and  Air. 
Shultz'  secretary  as  to  your  secretary.  And  my  problems  arise  from 
the  fact  that  if  information  is  accessible  because  the  Department  of 
State  will  respond  to  congressional  inquiry,  but  is  not  available  be- 
cause the  White  House  will  not  respond  to  congressional  inquiry. 
then  the  transfer  of  functions — which  I  say  has  occurred — makes  it 
possible  to  prevent  congressional  access  to  information. 

Air.  Rusk.  If  in  this  case  the  President  wishes  to  inform  the  Con- 
gress, he  has  every  available  channel  through  which  to  do  so.  And 
Air.  Kissinger  is  not  necessarily  involved.  If  he  is  not  prepared  to  in- 
form the  Congress,  because  of  the  delicacy  or  the  circumstances  that 
may  be  involved  in  this  particular  situation,  then  calling  Mr.  Kis- 
singer isn't  going  to  help. 

Professor  Ktjrland.  I  would  agree  with  that.  But  if  the  informa- 
tion that  is  sought  is  in  the  possession  of  the  Secretary  of  Commerce, 
the  same  rule  would  be  applicable.  My  proposition  is  that  it  is  not 
the  location  of  the  executive  official,  or  whether  he  is  labeled  a  presi- 
dential adviser,  with  a  staff,  as  Senator  Fulbright  said,  running  into 
dozens,  that  makes  for  this  confidential  communication  privilege, 
which  I  would  concede  as  a  necessary  privilege  if  the  Government  is 
to  operate,  but  if  it  is  a  confidential  communication,  or  if  there  is 
national  security  involved,  the  privilege  would  exist  whether  the 
request  went  to  the  Department  of  Commerce,  the  Department  of 
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Defense,  the  State  Department,  or  to  Mr.  Shnltz'  office  or  Mr. 
Kissinger's  office.  And  I  am  suggesting  the  obverse  of  that,  that  if 
there  is  with  regard  to  this  information  no  privilege  of  confidential 
information,  then  the  fact  that  the  information  is  sought  from  a 
person  who  is  on  the  White  House  staff  as  distinguished  from  a  per- 
son who  is  in  one  of  the  formal  departments  ought  not  to  make  a 
difference. 

Mr.  Rusk.  My  own  view — and  there  can  be  differences  of  view  on 
this  of  course — my  own  view  is  that  the  President  should  indicate 
which  members  of  his  personal  staff  he  considers  in  such  a  personal 
relationship  to  him  that  he  is  not  prepared  to  make  them  available 
to  the  other  two  branches  of  the  Government  as  a  matter  of  the 
elementary  separation  of  powers. 

Now,  if  there  is  such  a  list,  and  it  is  too  long,  then  that  could  be 
debated  or  discussed  with  him.  And  I  suppose  there  will  be  some 
conversations  between  the  two  branches  in  the  weeks  ahead  on  a 
point  just  of  that  sort.  But  I  just  don't  believe  that  where  channels 
are  available  for  such  information  as  the  President  feels  that  he  can 
impart  to  the  Congress,  that  the  Congress  simply  as  a  matter  of 
curiosity  would  try  to  seek  another  channel  which  the  President  con- 
siders privileged  because  it  is  personal  to  himself. 

Professor  Kurland.  I  would  take  no  exception  to  that.  The  essen- 
tial difficulty  is  that  these  channels  of  communication  are  not  open, 
and  the  problem  which  is  facing  the  Congress  at  this  moment  is  the 
opening  of  such  channels  of  communication.  And  my  suggestion 
again  is  that  when  those  channels  are  to  be  open  or  closed  onn-ht  not 
to  depend  on  the  location  of  the  Government  official  but  rather  the 
function  that  he  is  performing  and  the  subject  that  is  being  con- 
sidered. 

Mr.  Rusk.  I  am  not  sure  that  I  am  saying  anything  different.  I 
would  think  about  the  special  and  peculiar  personal  relationship  to 
the  President  of  the  particular  staff  officers  involved.  Now,  if  there 
is  a  problem  about  getting  information  on  a  matter  such  as  the 
Peking  visit,  that  is  a  head-on  problem  between  the  President  and 
the  Congress.  And  quite  frankly,  I  don't  know  what  you  can  do 
about  it.  And  I  certainly  wouldn't  urge  the  Congress  to  go  down  the 
line  of  putting  pressure  and  retaliation  on  through  other  devices, 
such  as  the  way  the  appropriations  powers  are  used,  and  things  of 
that  sort,  because  this  Government  of  ours  could  freeze  up  almost 
overnight  if  we  started  on  that  trail. 

Professor  Kurlano.  I  should  point  out,  as  the  chairman  has  re- 
iterated, that  the  committee  is  addressing  a  problem  which  it  found 
to  be  existent  long  before  the  trip  to  China,  the  voyage  to  China  was 
known,  or  the  Pentagon  papers  were  published,  that  we  are  not 
really  here  because  of  that  but  because  of  the  more  basic  and  extensive 
difficulty  in  securing  information  from  the  executive  branch  of  the 
Government. 

Mr.  Rusk.  And  perhaps  I  ought  to  inject  here  that  I  was  not  the 
one  who  raised  Mr.  Kissinger's  name. 

Professor  Kurland.  It  is  hard  to  attend  any  session  of  Congress 
in  a  committee  these  days  without  rinding  that  name. 

Thank  you,  Mr.  Rusk. 

Senator  Ervin.  Mr.  Edmisten? 
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Mr.  Edmistex.  I  have  only  one  question,  Mr.  Secretary.  I  noted  a 
moment  ago  that  you  said  that  Congress  should  not  use  punitive 
measures  in  some  of  these  areas.  Senator  Fulbright  said  on  Tuesday 
that  he  had  an  amendment — he  is  probably  introducing  it  today,  it  is 
an  amendment  to  the  bill  that  we  have  before  us — which  provides 
that  if  the  executive  branch  of  the  Government  does  not  within  60 
days  either  assert  executive  privilege  or  produce  the  information  re- 
quested, the  funds  to  that  particular  agency  or  department  will  be 
cut  off  until  such  information  is  produced  or  executive  privilege  is 
asserted.  Is  that  the  kind  of  punitive  measure  j^ou  were  thinking  of  ? 
What  do  you  think  of  that  proposal  ? 

Mr.  Rusk.  I  suppose  in  operational  terms  the  executive  branch 
would  respond  within  60  days.  But  I  must  say  I  thoroughly  disagree 
with  the  spirit  reflected  in  any  such  proposal.  It  suggests  an  an- 
tagonistic relationship,  and  a  system  cannot  work  unless  there  is 
cooperation.  It  uses  a  power,  the  appropriations  power,  to  achieve  a 
purpose  quite  different  than  the  normal  purposes  of  appropriation. 
I  may  be  old  fashioned  on  this,  but  I  am  inclined  to  think  that  the 
Congress  should  be  extremely  reluctant  to  use  the  appropriations 
power  to  achieve  an  otherwise  unconstitutional  result.  For  example, 
back  in  the  1860's  the  Congress  put  a  rider  on  an  appropriation  bill 
saying,  none  of  these  funds  shall  be  used  to  maintain  a  minister  in 
Rome.  At  that  time  Rome  was  the  Vatican  City.  So  one  of  my  prede- 
cessors. Secretary  Seward,  sat  down  and  wrote  a  letter  to  the 
minister  in  Rome,  saying,  Mr.  so  and  so,  you  can  do  this  either  way, 
you  can  either  stay  there  and  pay  your  own  expenses  and  be  our 
minister  or  you  can  come  home. 

The  minister  sent  back  a  letter  saying,  I  am  sorry,  I  can't  pay  for 
it  myself. 

So  he  came  home. 

We  have  never  broken  relations  with  the  Vatican.  On  the  Vatican's 
diplomatic  list  they  carry  the  United  States  with  a  "vacancy"  noted. 

There  is  a  case  where  the  Congress,  by  the  use  of  the  appropria- 
tions power,  accomplished  a  step  which  in  my  judgment  is  within  the 
prerogative  of  the  President,  namely,  to  determine  the  countries 
with  whom  we  have  diplomatic  relations.  That  is  a  matter  which 
the  scholars  can  debate,  but  mjT  guess  is  that  the  majority  weight  is 
on  my  side  on  that  particular  point. 

So  I  must  say,  I  don't  like  at  all  the  spirit,  the  atmosphere,  the 
chain  of  events  that  could  be  set  in  force  by  the  approach  that  is 
reflected  in  what  appears  to  be  an  amendment  to  this  present  bill. 

Mr.  Edmistex.  Let  me  pursue  the  question  a  little  farther,  Mr. 
Secretary.  I  think  that  sometimes  in  these  hearings  we  have  tended 
to  emphasize  foreign  policy  too  much.  There  is  a  problem  in  other 
areas. 

For  instance,  another  of  Senator  Ervin's  Subcommittees — on 
Constitutional  Rights — has  conducted  investigations  of  Army  spying. 
Here  are  some  of  the  responses  Senator  Ervin  received  on  a  matter 
which  does  not  involve  foreign  policy. 

We  are  precluded  by  executive  branch  policy  from  releasing  to  the  public. 
Inappropriate  to  authorize  the  release  of  these  figures. 
This  information  is  solely  for  your  use. 
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And  then  as  the  Senator  mentioned  a  moment  ago — I  quote  the 
Secretary  of  Defense — 

I  do  not  believe  it  appropriate  that  the  general  officers  in  question  appear 
before  your  subcommittee,  but  that  any  desired  testimony  should  be  furnished 
by  my  designated  representative. 

Therefore  when  you  say  you  do  not  favor  the  Fulbright  proposal  to 
cut  off  funds,  how  can  Congress  get  information  in  a  situation  like 
this  which  does  not  involve  foreign  policy  unless  it  has  some  clout 
behind  its  request? 

Mr.  Rusk.  Well,  I  always  thought  that  Congress  had  clout,  be- 
cause it  could  make  life  pretty  intolerable  for  anybody  in  the  execu- 
tive branch  around  this  city  if  they  set  out  to  do  so.  And  there  are 
all  sorts  of  ways  to  do  it.  It  is  not  for  me  to  advise  the  Congress  in 
that  respect. 

I  think  there  is  abuse  along  the  lines  that  you  are  talking  about.  I 
really  think  that  except  in  crises  where  the  issue  is  the  security  and 
loyalty  of  the  individual  concerned,  that  my  view  would  have  been, 
anybody  in  the  Department  of  State  is  subject  to  being  called  by  a 
congressional  committee.  I  did  enter  a  reservation  about  my  own 
personal  secretary,  but  at  the  end  of  the  day  she  could  have  been 
called  if  the  Congress  had  insisted  upon  it. 

This  is  one  of  the  reasons,  I  think,  that  the  President  ought  himself 
personally  to  deal  with  this  problem  in  the  executive  branch,  so  that 
you  don't  get  into  proliferation  of  resistance  in  the  executive  branch 
to  furnishing  information  which  the  Congress  has  a  right  to  get. 
through  some  sort  of  indirect  application  of  executive  privilege  by 
lowerofficers  in  Government.  I  think  it  is  a  bad  practice,  and  I  think 
that  any  President  ought  to  try  to  clarify  that  point  and  be  sure 
that  that  is  not  the  attitude  of  the  executive  branch  as  a  whole. 

Senator  Ervin.  I  might  state  that  I  have  been  surprised  at  this 
matter  that  counsel  alluded  to,  because  I  have  assured  the  Depart- 
ment of  Defense  that  I  am  as  mild  a  mannered  a  man  as  ever  cut  a 
throat  or  scuttled  a  ship ! 

Thank  you  very  much,  Mr.  Secretary,  for  a  very  significant  con- 
tribution. 

Mr.  Rusk.  Thank  you  very  much.  Mr.  Chairman. 

Mr.  Edmisten.  At  2  o'clock  the  committee  will  resume  here  with 
Governor  W.  Averell  Harriman. 

(Whereupon,  at  12:07  p.m.  a  recess  was  taken  until  2  p.m.  of  the 
same  day.) 

AFTERNOON"  SESSION 

Senator  Ervin.  Governor  Harriman,  we  are  delighted  to  have  you 
with  thp  subcommittee.  I  appreciate  far  more  than  I  can  say  your 
willingness  to  come  and  give  us  the  benefit  of  your  views  on  matters 
which  I  think  you  have  as  much  experience  as  any  man  in  our 
country  today. 

STATEMENT  OF  HON.  W.  AVERELL  HARRIMAN,  FORMER  AMBAS- 
SADOR TO  GREAT  BRITAIN  AND  TO  THE  SOVIET  UNION 

Mr.  Harriman.  Senator,  I  am  most  grateful  to  you  for  your  invi- 
tation to  testify  before  your  committee,  you  and  your  colleagues,  in 
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connection  with  S.  1125.  I  am  not  sure  that  I  have  had  as  much 
experience  as  some  of  the  others.  I  have  had  some  experience  with 
the  Congress,  and  some  short  experience  with  this  subject.  But  it  is 
one  which  I  think  is  of  intense  importance  and  interest  and  concern 
for  the  people  of  our  country. 

I  have  great  sympathy  with  the  position  that  Congress  can  and 
should  be  more  fully  informed  by  the  Executive  than  at  times  it 
has  been.  However,  clearly  the  President  does  have  the  right,  indeed 
the  duty,  to  protect  his  constitutional  responsibilities  by  withholding 
information  from  Congress  which  he  considers  may  impair  the 
functioning  of  the  Executive  or  the  interests  of  our  Nation.  Striking 
a  balance  between  these  two  conflicting  requirements  is  difficult  and 
I  do  not  see  how  it  can  be  done  by  definitive  rules.  The  issue  first 
came  up  during  the  administration  of  President  Washington  and 
almost  all  of  his  successors  have  had  occasion  to  determine  whether 
in  their  judgment  it  was  appropriate  to  disclose  certain  information 
to  Congress. 

Areas  recognized  as  particularly  sensitive  have  included  military 
matters  and  relations  with  other  nations.  But  the  scope  of  executive 
privilege  as  asserted  in  the  past  extends  as  it  should  beyond  national 
security  affairs.  For  example,  the  President  is  entitled  to  receive 
the  frank  views  of  his  advisors  and  therefore  must  be  able  to  protect 
the  personal  or  confidential  nature  of  their  communications  with 
him.  These  may  be  preliminary  opinions  or  those  expressing  or 
replying  to  the  narrow  interest  of  a  particular  department  or 
agency.  The  President  also  has  the  responsibility  to  protect  the 
reputation  of  his  employees  of  the  executive. 

A  classic  example  of  providing  the  Congress  with  full  informa- 
tion occurred  in  connection  with  the  presentation  of  the  Marshall  plan 
under  President  Truman.  The  primary  responsibility  for  the  presen- 
tation was  that  of  the  Secretary  of  State  and  the  State  Department. 
However,  I  was  personally  involved  as  Secretary  of  Commerce  and 
as  chairman  of  a  committee  appointed  by  the  President  to  analyze 
the  plan.  In  this  connection  I  had  continuing  contacts  over  several 
weeks,  or  perhaps  a  couple  of  months,  with  Senator  Arthur  Vanden- 
burg,  then  chairman  of  the  Foreign  Relations  Committee.  Congress 
was  supplied  not  only  with  administration  conclusions  and  recom- 
mendations but  with  the  underlying  studies  and  evaluations  so  that 
it  could  weigh  for  itself  all  the  factors  involved  in  reaching  that 
historic  decision.  As  a  result  congressional  leaders  were  able  to  form 
their  own  independent  judgments.  The  basic  purposes  were  affirmed 
with  some  useful  modifications  by  legislation  in  the  Congress. 
Senator  Yandenburg  gave  a  great  deal  of  attention  to  the  legislation 
and  contributed  constructively  to  the  action  finally  taken.  For  ex- 
ample, he  wisely  insisted  that  the  administration  of  the  operating 
agency  be  independent  of  the  State  Department.  It  is  interesting  to 
recall  that  President  Truman  considered  Senator  Vandenburg  had 
invaded  his  executive  prerogative  by  insisting  that  the  administra- 
tor  appointed  by  the  President  be  an  outstanding  businessman  m 
order  to  gain  congressional  support. 

I  believe  Senator  Vandenburg  deserves  great  credit,  parallel  even 
to  that  of  President  Truman,  for  the  final  enactment  of  the  Marshall 
Plan  and  so,  in  fact,  does  the  80th  Congress  as  a  whole.  It  was  per- 
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haps  the  most  enlightened  and  successful  international  program  our 
country,  or  any  country,  has  ever  initiated. 

I  might  say  also.  Senator,  that  following  on  it,  discussions  leading 
to  XATO  are  particularly  interesting  and  perhaps  provide  a  good 
example  that  your  committee  would  like  to  study. 

On  another  occasion,  while  I  was  Secretary  of  Commerce,  the 
Senate  investigating  committee  sought  the  loyalty  files  on  members 
of  the  Department  of  Commerce  staff.  Since  the  files  contained 
preliminary  unevaluated  information  which  was  being  reviewed  by 
the  executive,  I  declined  to  supply  them.  President  Truman  sustained 
this  position,  which  I  strongly  believe  was  correct,  in  spite  of 
congressional  pressure. 

It  is  difficult  for  me  to  see  how  legislation  could  effectively  re- 
solve the  problems  raised  by  the  assertion  of  executive  privilege.  I 
think  the  problem  can  best  be  dealt  with  by  responsible  discussions 
between  Congress  and  its  staff  on  the  one  hand  and  executive  officers 
on  the  other,  in  each  specific  instance  in  which  the  Congress  desires 
information  and  the  executive  is  reluctant  to  disclose  it.  The  in- 
fluence of  public  opinion  can  be  usefully  brought  to  bear  through 
open  discussion  of  the  issues  involved. 

The  claim  of  executive  privilege — the  assertion  of  a  right  to 
withhold  information  which  the  Congress  believes  would  aid  it  in 
carrying  out  its  constitutional  functions— is  a  serious  matter  and 
should  certainly  never  be  exercised  lightly.  Congress  is  entitled  to 
insist  that  any  assertion  be  personally  authorized  by  the  President 
and  not  by  subordinate  officers  of  the  Executive.  That  appears  to  be 
the  purpose  of  the  proposed  section  306(b).  However,  as  that  section 
is  drafted  it  requires  that  the  witness  be  authorized  by  the  President 
in  advance  of  his  testimony  to  assert  executive  privilege  and  that 
in  the  absence  of  such  prior  authorization,  the  privilege  may  not  be 
claimed.  There  are  many  instances,  however,  in  which  a  witness 
called  to  testify  on  one  subject  is  asked  questions  on  another  or  is 
asked  questions  not  expected  or  on  matters  on  which  his  knowledge 
is  incomplete  and  which,  therefore,  makes  it  inappropriate  for  him 
to  testify.  A  witness  should  be  able  to  decline  to  answer  questions 
which  he  believes  raise  the  need  to  assert  executive  privilege  until 
the  President  has  an  opportunity  to  determine  whether  the  privilege 
should  be  asserted.  The  President  should  be  expected  to  decide  such 
a  question  within  a  reasonable  time  and  so  inform  the  Congress. 

Section  306(a)  of  the  bill  is  intended  to  prevent  a  prospective 
witness  from  refusing  to  appear  on  the  grounds  that  he  intends  to 
invoke  executive  privilege.  If  the  President  decides  in  advance  that 
executive  privilege  should  be  asserted  to  bar  completely  the  testimony 
of  an  individual,  it  should  not  be  necessary  for  the  witness  to  appear. 
It  would  be  more  dignified  and  efficient  if  the  Congress  accepted  a 
written  statement  that  the  President  had  decided  to  invoke  executive 
privilege. 

Confrontation  can  often  be  avoided  by  serious  personal  discussions 
between  the  officers  of  the  executive  and  Congress  or  congressional 
staffs.  The  privilege  should  never  be  asserted  without  thorough 
consideration  by  the  Executive,  the  President  himself,  in  fact.  Cer- 
tainly, the  Executive  should  not,  as  it  sometimes  has,  deny  to  Congress 
the  text  of  background  statements  already  made  available  to  the 
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press.  When  the  Congress  considers  that  the  President  is  asserting 
the  privilege  in  inappropriate  circumstances,  it  has  many  means  of 
persuasion  available  to  it.  I  note  Senator  Symington's  reported 
testimony  to  this  committee  on  Tuesday  that  "we  are  as  much  at 
fault  as  the  executive  branch  *  *  *  we  won't  bite  the  bullet"  to  cut 
off  appropriations  until  information  is  supplied.  I  might  add  that 
at  times  the  Congress  may  not  have  asked  for  all  the  pertinent 
information  which  might  readily  have  been  given.  Sometimes  they 
blame  the  Executive  for  not  furnishing  that  which  has  not  been 
asked  for  or  that  which  the  Executive  did  not  realize  that  Con- 
gress was  interested  in  receiving. 

It  may  not  be  amiss  to  point  out  that  as  the  process  of  supplying 
information  should  be  essentially  cooperative  and  based  on  mutual 
trust,  the  Executive  will  probabty  tend  to  supply  more  information 
in  executive  sessions,  if  Congress  accepts  the  administration's  view 
on  the  confidential  nature  of  any  information.  A  wise  and  capable 
staff  can  be  of  considerable  assistance  to  a  committee  requiring 
executive  information  in  its  deliberations.  Such  a  staff  can  con- 
tribute to  mutual  trust  between  the  committee  and  the  Executive. 

I  needn't  mention  to  you,  sir,  that  there  was  a  period  during  the 
so-called  McCarthy  time  when  there  was  a  good  deal  of  suspicion 
on  both  sides. 

I  believe  as  I  have  indicated  that  Congress  is  entitled  to  more 
information  than  it  has  sometimes  received.  That  is  true,  in  my 
opinion  today.  Take  our  policy  in  Vietnam.  The  President  has 
stated  that  wo  continue  that  tragic  conflict  in  order  to  give  the  South 
Vietnamese  "a  reasonable  chance."  The  administration  should  be 
called  on  to  explain  what  "a  reasonable  chance"  means  and  what 
American  vital  interests  are  involved.  Such  information  is  necessary 
to  permit  intelligent  legislation  on  our  policy  in  Indochina  about 
which  our  people  are  so  deeply  concerned.  I  hope  that  the  Congress 
will  be  successful  in  persuading  the  administration  to  supply  this 
vital  information. 

Senator  Ervix.  As  I  interpret  your  statement,  you  think  that  it 
would  be  a  mistake  for  Congress  to  attempt  to  regulate  this  matter 
by  specific  laws. 

Mr.  Harrimax.  No.  sir;  I  don't  think  it  would  be  inappropriate 
for  Congress  to  legislate  on  the  subject.  However,  I  don't  think  they 
can  be  fully  successful  in  doing  it.  I  think  there  must  be  a  give 
and  take.  It  is  an  area  in  which  there  is  no  specific  line,  and  which 
has  to  be  dealt  with  case  by  case.  I  think  cooperation  of  the  Senate 
and  the  Executive  is  of  vital  importance. 

I  mentioned  the  case  of  Senator  Vandenburg  because  there  was 
the  case  of  a  Senator  that  was  then  a  Republican  majority  leader, 
with  the  Executive  a  Democrat,  as  you  well  know.  So,  cooperation  is 
possible  if  there  is  an  attempt  at  good  will  on  both  sides. 

I  do  think  public  discussion  of  this  issue  can  also  have  an  influence. 
I  think  that  the  airing  that  you  and  the  subcommittee  are  giving 
this  matter  can  perhaps  contribute  to  a  better  understanding  on 
both  sides. 

Senator  Ervix.  You  say  in  your  statement  that,  assuming  Congress 
should  undertake  to  enact  the  measure  proposed  by  Senator  Ful- 
bright,  certain  aspects  of  that  measure,  particularly  section  301,  are 
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not  workable.  In  other  words,  you  raise  the  point  that  the  witness 
is  never  fully  apprised  in  advance  as  to  all  the  information  to  be 
sought  by  a  committee  in  a  hearing  and  for  that  reason  it  is  im- 
practical for  the  President  to  assert  the  executive  privilege  before 
the  hearing  starts. 

Mr.  Harriman.  Yes;  in  my  experience.  I  have  been  called  on  one 
subject,  and  an  entirely  different  subject  has  been  raised.  And  some- 
times it  may  be  a  subject  which  is  so  sensitive  that  the  person  should 
have  the  right  to  be  consulted  in  advance.  And  that  is  also  true.  I 
think,  in  the  case  of  an  individual  whom  the  President  thinks  should 
not  be  called  upon  to  testify  on  the  subject  in  question.  I  think  it 
would  be  undignified  to  make  him  appear  personally.  The  President 
should  send  a  communication  to  the  committee. 

Senator  Ervin.  In  your  statement,  you  indicated  that  you  have  a 
very  strong  conviction  that  persons  who  are  called  upon  by  the 
President  to  give  him  advice  in  the  formulation  of  his  policies 
should  be  assured  that  their  advice  will  not  become  a  matter  of 
public  knowledge,  in  other  words,  be  kept  confidential. 

Mr.  Harriman.  Yes,  sir;  I  can  think  of  cases  in  my  own  experi- 
ence where  I  have  been  asked  to  advise  the  President,  and  I  know 
that  he  has  received  advice  in  another  direction,  and  I  have  tried  to 
counterbalance  that  advice,  I  haven't  necessarily  thought  mine  was  the 
final  answer,  but  there  were  matters  to  which  I  thought  the  President 
should  give  consideration  in  order  to  balance  it.  Now.  to  have  that 
go  in  the  public  record  and  have  it  always  available  for  people  to 
use  against  him,  I  don't  think  would  be  fair.  And  I  don't  think  men 
would  be  apt  to  communicate  so  frankly  with  the  President  if  they 
knew  that  every  time  they  send  a  communication  it  might  become 
public.  I  think  as  a  politician,  sir,  there  are  times  when  you  would 
want  to  be  able  to  tell  a  close  colleague  of  yours,  some  of  your 
innermost  thoughts  which  you  wouldn't  want  to  have  on  the  record 
for  all  time.  You  might  change  your  mind  a  month  or  two  later. 
And  it  would  be  almost  impossible  for  the  President  to  get  full  and 
frank  opinions  from  his  close  advisers  if  they  are  to  be  aired  rather 
fully  thereafter. 

Senator  Mathias.  Mr.  Chairman,  the  Senator  from  Florida  in- 
dicated that  he  has  to  leave  the  committee,  and  would  like  to  proceed 
first. 

Senator  Ervix.  That  would  be  fine.  I  am  delighted  to  have  the 
Senator  from  Florida  with  us  today.  I  know  that  he  has  been  unable 
to  be  here  because  of  other  personal  duties,  but  we  are  delighted  to 
have  him  here  now. 

Senator  Gurnet.  Thank  you,  Air.  Chairman.  We  also  have  the 
McClellan  hearings  going  on. 

Thank  you  for  your  excellent  statement.  Governor.  You  raised 
the  subject  of  Vietnam  here,  the  war  in  Southeast  Asia.  And  I 
thought  I  would  like  to  pursue,  perhaps,  a  line  of  questioning  about 
Congress  seeking  information  about  the  war. 

For  example,  take  a  case  where  Congress  tried  to  get  information, 
say,  from  the  appropriate  department,  from  the  State  Department,  or 
the  Defense  Department,  on  some  aspect  of  the  war.  For  instance, 
some  years  ago,  there  Avas  a  keen  interest  in  what  military  supplies 
were  being  furnished  by  Russia  or  the  Communist  bloc  nations  in 


357 

Eastern  Europe,  how  much  POL,  in  other  words,  was  flowing  into 
North  Vietnam  from  the  Communist  bloc.  Or  the  Congress  might 
want  to  know  how  many  British  vessels,  or  allied  vessels  for  that 
matter,  British  or  what  not,  were  coming  through  the  Port  of  Haifa. 
What  about  questions  of  this  sort.  Do  you  think  that  the  Executive 
should  refuse  to  give  this  information  ? 

Mr.  Harriman.  Offhand,  I  should  think  information  that  is  avail- 
able to  the  enemy  should  be  given  to  the  Congress.  I  can't  think 
of  any  reason  why  it  shouldn't  be  unless  there  is  some  particular 
circumstances  in  connection  with  the  manner  in  which  the  informa- 
tion was  obtained.  I  remember  an  article  in  a  Chicago  newspaper 
that  broke  the  fact  that  we  had  received  information  regarding  the 
movement  of  the  Japanese  fleet  because  we  had  broken  their  code. 
Sometimes  information  is  obtained  by  means  which  one  doesn't  want 
to  become  generally  known.  Also,  there  are  times  when  the  Executive 
might  not  wish  to  give  out  the  information  because  they  don't  want 
the  enemy  to  know  how  exact  their  information  is.  But,  generally 
speaking,  the  information  which  the  enemy  knows  should  be  made 
available  to  Congress  without  any  question. 

Senator  Gurnet.  I  certainly  would  agree.  And  the  reason  I  asked 
the  question  is,  when  I  started  in  the  House  some  years  ago  when 
you  were  Ambassador-at-Large,  these  were  questions  I  asked  of  you, 
and  I  didn't  get  the  answer. 

Mr.  Harriman.  I  would  like  to  know  the  subject.  I  am  not  sure 

Senator  Gurnet.  They  were  precisely  the  questions  I  pose  now. 

Mr.  Harriman.  I  would  like  to  check  the  record.  I  don't  doubt 
your  memory,  but  don't  recall  what  the  questions  were.  I  always 
tried  to  report  to  the  Congress  very  frankly. 

Senator  Gurnet.  This  was  when  you  were  briefing  the  House 
Members  on  the  war  in  Vietnam.  Occasionally,  you  came  up  to  the 
Hill  about  once  a  month,  to  tell  us  what  was  going  on  in  Vietnam. 

And  I  raise  the  question,  really,  Governor,  not  to  embarrass  you, 
but  to  make  the  point  that  this  is  one  of  the  reasons  I  suppose  we 
have  this  bill  here.  Congress  at  times  seeks  information  which  it 
thinks  is  in  information  it  ought  to  have,  and  very  frequently  the  Ex- 
ecutive is  very  reluctant  to  give  it.  And  this  is  the  problem  we 
have  that  we  are  trying  to  press  forward  on. 

Mr.  Harriman.  That  is  quite  correct.  And  on  the  other  hand,  there 
are  times  when  Congress  has  not  asked  for  the  information,  and 
then  has  blamed  the  Executive  for  not  supplying  it,  I  have  been  on 
both  sides.  I  am  now  on  the  side  of  Congress,  but  I  have  been  on 
the  other  side.  And  if  I  have  offended  the  other  side,  I  regret  it. 

Senator  Gurnet.  "Would  you  say  this.  Possibly  in  many  of  these 
matters,  the  Executive  tends  to  be  over  secretive  with  Congress? 

Mr.  Harriman.  I  think  that  is  correct.  I  am  willing  to  admit  that 
I  have  undoubtedly  erred  in  that  direction  in  the  past. 

Senator  Gurnet.  I  wasn't  singling  out  any  individual.  I  just 
merely  wanted  to  get  on  the  record  that  we  do  have  a  problem  and 
I  think  we  need  to  work  together,  both  the  Executive  and  the 
legislative  branch  on  it  in  order  to  resolve  the  forumla,  so  that  we 
can  develop  information  which  would  be  useful  to  both  branches, 
so  that  they  perhaps  could  better  work  together  as  coequals. 
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Mr.  Harriman.  I  agree  with  you  fully.  I  do  think  that  although 
legislation  may  be  desirable,  that  we  should  make  it  plain  that  the 
Congress  expects  the  President  to  exercise  this  executive  privilege 
himself  rather  than  have  subordinate  Cabinet  officers  exercise  it. 
I  know  in  the  cases  I  speak  of,  when  I  refused  to  give  information 
to  the  Senate  on  the  security  files,  the  President  supported  me.  I 
think  I  was  wrong,  and  I  should  have  gotten  the  President's  approval 
first.  But  he  sustained  me  in  my  position. 

Senator  Gurnet.  I  tend  to  agree  with  you  on  that. 

Mr.  Harriman.  But  that  was  a  special  case. 

But  I  do  think  that  the  Vandenburg-Truman  period  of  the 
Marshall  Plan  and  NATO  are  worth  considering  as  an  example 
of  what  can  be  given  freely.  The  NATO  experience  was  a  treaty 
which  the  Congress  played  a  role  in  developing. 

Senator  Gurnet.  Thank  you. 

Senator  Ervin.  Senator  Mathias  ? 

Senator  Mathias.  Mr.  Chairman,  I  want  to  associate  myself  with 
you  in  welcoming  the  Governor  here.  I  think  he  is  a  distinguished 
American,  and  he  has  rendered  a  very  remarkable  service  to  his 
country. 

I  also  notice  that  he  refers  to  Senator  Vandenburg.  And  the 
name  of  Senator  Vandenburg  has  come  up  often  in  these  hearings. 
Secretary  Acheson  referred  to  his  ability  to  work  with  Senator 
Vandenburg.  Senator  Symington  referring  to  the  period  when  he 
was  Secretary  of  the  Air  Force,  mentions  Senator  Vandenburg.  And 
I  am  also  reminded  that  Secretary  Acheson  said  that  part  of  the 
problem  was  because  Members  of  the  Senate  weren't  quite  as — he 
didn't  say  quite  as  good  as  they  used  to  be,  but  that  was  the  in- 
ference. And  I  am  wondering  about  the  quality  that  Senator  Van- 
denburg had  that  made  this  communication  possible,  and  which 
prevented  the  very  kind  of  confrontation  which  is  tearing  us  apart 
now. 

Mr.  Harriman.  I  don't  know.  I  can't  psychoanalyze  that  one.  I  can 
say  that  he  had  extraordinary  influence  in  the  Senate  and  both  sides 
of  the  House,  because  he  had  been  an  isolationist  and  then  he 
recanted  in  a  very  famous  speech  in  January  1945.  And  so  for  that 
reason  he  had  an  influence  with  the  more  conservatives,  since  he  used 
to  be  an  isolationist,  so-called — I  don't  like  that  word,  it  doesn't 
have  a  good  connotation  about  it — but  he  had  been  an  isolationist 
himself.  That  is  only  a  comment  on  the  Senator. 

But  he  did  take  a  lot  of  initiative.  As  I  mentioned  here,  he 
invaded  the  President's  prerogative.  And  I  thought  he  was  right  in 
doing  it.  He  insisted  that  the  Marshall  Plan  administration  be 
independent  of  the  State  Department — which,  incidentally,  was  sup- 
ported more  by  the  Bureau  of  the  Budget  than  by  the  Secretary 
of  State,  although  the  Secretary  of  State  wanted  general  super- 
vision of  the  Marshall  Plan.  That  was  No.  1. 

And  the  other  was  that  the  President  should  nominate  an 
outstanding  businessman.  He  didn't  think  the  Congress  would  go 
along  with  the  legislation  unless  they  had  confidence  that  it  would 
be  administered  in  an  efficient  and  effective  manner. 

And  Hoffman  was  the  man  selected.  And  Vandenburg  urged  his 
appointment.  Hoffman  happened  to  be  a  Republican,  but  I  don't 
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know  that  Vandenfeurg  wanted  to  make  it  a  partisan  affair,  it  is  just 
that  prominent  businessmen  are  usually  Republicans. 

Senator  Mathias.  Going  back  just  a  moment  to  this  series  of 
briefings  that  Senator  Gurney  mentioned  in  the  House,  when  the 
State  Department  did  provide  for  all  Members  of  the  House  without 
regard  to  their  partisan  affiliation  or  their  committee  assignment, 
an  opportunity  to  be  briefed  by  high  officials  of  the  State  Department, 
including  Secretary  Rusk  and  yourself,  how  do  you  feel  about  the 
President,  if  not  in  person,  or  at  least  by  his  closest  deputies,  briefing 
the  Congress,  and  in  that  briefing  getting  some  reaction  from  the 
Congress,  so  that  becomes  a  two-way  street,  so  that  the  President— 
and  I  think  this  would  apply  particularly  to  the  Senate— so  that 
the  President  does  get,  in  effect,  some  advice  from  the  Congress? 

Mr.  Harriman.  I  don't  know  exactly  what  you  refer  to.  If  you  are 
suggesting  that  it  is  a  question  of  whether  or  not  Kissinger  should 
be  called  by  the  committee,  I  think  Dr.  Kissinger  should  respond  if 
he  is  called. 

I  had  a  similar  position  during  the  period  of  the  Korean  war. 
I  was  Special  Assistant  to  the  President  to  coordinate  military  and 
political  affairs,  during  the  Korean  war  for  a  year  and  a  half. 
And  I  was  called  to  testify  before  the  so-called  Mac  Arthur  hearing. 
And  I  was  due  to  testify.  But  before  I  could  testify  I  went  abroad. 
So  I  submitted  a  brief.  I  see  no  reason  why  a  man  like  Dr.  Kissinger, 
who  is  very  much  involved  in  policymaking — should  not  be  called 
before  a  congressional  committee.  I  think  a  confidential  counsel  or 
private  secretary  or  someone  of  that  kind  should  not  be  called,  but  Dr. 
Kissinger  is  very  much  involved  in  international  affairs,  and  some 
people  indicate  that  he  is  assuming  some  responsibilities  for  Presi- 
dent Nixon  of  the  Secretary  of  State.  The  Secretary  of  State  is 
normally  considered  the  most  intimate  adviser  of  the  President  on 
foreign  policy,  and  he  is  called  to  the  Congress.  Mr.  Acheson  yester- 
day indicated  that  he  didn't  think  Dr.  Kissinger  should  be  called 
because  his  office  happened  to  be  in  the  White  House.  When  I  was  in 
that  position  I  was  glad  to  respond  to  a  call  by  the  Senate.  And  I 
think  it  would  be  appropriate  for  the  Congress  to  have  the  benefit 
of  Dr.  Kissinger's  testimony. 

Now,  there  could  well  be  many  subjects 

Senator  Mathias.  Let  me  paraphrase  my  original  question,  would 
it  be  any  benefit  for  Dr.  Kissinger  to  have  my  testimony  ? 

Mr.  Harriman.  I  think  it  would  be  very  beneficial  for  anyone  who 
is  working  with  the  executive  branch  to  have  contact  with  the 
Members  of  Congress  who  are  involved,  I  think  you  can  get  a  better 
idea  of  what  is  going  on  in  a  meeting  like  we  have  today,  once  in 
a  while.  I  have  alwaj'S  learned  when  I  appeared  before  a  committee. 

Senator  Mathias  What  is  the  record  on  this  ?  Let's  work  at  NATO 
as  an  example.  Was  there  this  kind  of  consultation  both  ways  prior 
to  the  establishment  of  NATO? 

Mr.  Harriman.  Yes.  I  should  have  added,  NATO  really  perhaps 
in  the  sense  that  the  Senate  was  even  more  interested  in  NATO  than 
in  the  Marshall  plan,  because  NATO  was  a  treaty.  There  was  full 
discussion — I  speak  again  of  Senator  Vandenburg.  and  members  of 
his  committee  on  NATO — in  fact,  if  my  memory  is  correct,  Senator 
Vandenburg  made  the  first  speech — I  think  it  was  in  May  1949 — 
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proposing  NATO.  And  that  was  with  the  full  approval  of  the 
President.  Since  the  Kepublicans  were  in  the  majority  of  the  Senate 
at  that  time,  it  seemed  best  to  have  him  make  the  first  speech,  put 
up  a  trial  balloon  and  see  how  the  public  reacted.  So,  as  I  recall, 
every  aspect  of  the  NATO  treaty  was  discussed  in  advance  with 
the  Senate,  and  it  was  publicly  discussed.  Many  of  these  things 
which  are  at  the  time  considered  to  be  highly  sensitive  were  dis- 
cussed in  advance.  You  see,  no  foreign  policy  "will  stick  unless  the 
American  people  are  behind  it.  And  unless  Congress  understands 
it  the  American  people  aren't  going  to  understand  it.  And  therefore 
I  think  there  are  many  cases  where  it  is  best  to  have  a  public 
discussion  of  matters  affecting  foreign  policy. 

Let's  take  a  case  in  point,  this  question  of  what  our  responsibilities 
are  to  Taiwan.  There  appears  to  be  in  the  press  two  schools  of 
thought.  I  am  not  trying  to  suggest  that  we  settle  it  here.  This  is 
going  to  be  a  long-range  responsibility  of  the  people  of  the  United 
States.  And  T  think  that  is  the  soil  of  thing  that  ought  to  be  dis- 
cussed before  the  President's  visit  to  Peking,  what  is  the  view  of  the 
Senate  on  this  and  get  the  reaction  of  the  people  of  the  United 
States,  if  we  are  going  to  take  a  long-range  commitment. 

Chou  En-Lai  doesn't  object  to  making  public  his  views.  Why 
should  the  President?  You  remember  Chou  En-Lai's  talk  with  some 
American  scholars.  If  the  reports  are  accurate — and  they  seem  to 
be — they  state  that  Chou  En-Lai  has  indicated  that  we  have  to  take 
all  of  our  troops  out  of  Indochina,  not  just  Vietnam  but  all  of  Indo- 
china. And  also  we  have  to  recognize  the  sovereignty  of  China  over 
Taiwan.  Now,  he  doesn't  object  to  making  his  position  public. 

So  it  seems  to  me  that  Congress  and  the  people  of  the  United 
States  are  entitled  to  know  what  is  going  to  be  talked  about  in  this 
upcoming  meeting.  I  am  in  no  sense  criticizing  the  right  of  the 
President  to  send  Dr.  Kissinger  to  Peking.  I  don't  think  the  Senate 
has  a  right  to  demand  knowing  about  that  in  advance.  It  couldn't 
have  been  kept  secret.  I  think  the  President  has  the  right  to  travel 
and  have  his  assistants  travel  without  prior  consultation  with 
Congress  just  as  the  Senators  have  the  right  to  travel.  But  when  it 
comes  to  taking  action,  and  coming  to  specific  agreements,  many 
subjects  are  better  discussed  in  advance,  even  though  at  first  blush  one 
thinks  they  are  too  sensitive  for  public  discussion.  I  think  that  it 
is  rather  amusing  that  Chou  En-Lai  doesn't  mind  telling  what  he 
is  going  to  tell  the  President,  and  yet  we  haven't  heard  anything  so 
far — unless  it  has  been  told  in  executive  session,  in  one  of  the  meet- 
ings in  the  White  House — I  don't  know  the  attitude  of  the  President 
on  these  matters,  but  we  are  told  what  Chou  En-Lai  is  going  to  say. 

Senator  Matiiias.  Where  do  you  draw  the  line?  What  about  the 
SALT  talks,  for  example?  Would  the  SALT  talks  be  an  area  that 
in  your  judgment  is  too  sensitive? 

Mr.  Harriman.  No,  I  think  we  would  do  well  to  know  more  about 
the  SALT  talks. 

Senator  Mathias.  That  has  been  very  closely  held  up  to  this 
time. 

Mr.  Harriman.  It  has  been  very  closely  held,  I  think  too  closely 
held.  I  would  like  to  know,  if  it  is  accurately  reported  in  the  press 
why  the  administration  thinks  it  is  necessary  for  us  to  have  ^00 
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ABM's.  I  think  that  is  a  very  important  subject.  I  happen  to  be 
among  those  who  feel  that  maybe  it  is  a  good  idea  to  have  as  few 
ABM's  as  possible.  And  many  of  my  friends  feel  the  same  way. 
Why  shouldn't  we  hear  about  that?  I  gather  there  is  a  subcommittee 
of  the  Foreign  Relations  Committee  now  delving  into  that  subject. 

I  was  amazed  the  other  day  to  hear  from  the  Pentagon,  if  it  is 
accurately  reported,  we  heard  that  the  Pentagon  was  opposed  to  a 
comprehensive  test  ban;  in  other  words,  ending  the  testing  of 
nuclear  weapons  underground  as  well  as  the  above  ground.  In  the 
past  the  objection  to  it  was  that  we  would  have  been  able  to  detect 
whether  illegal  tests  were  made  or  whether  there  were  natural 
earthquakes.  Now,  there  seems  to  be  a  general  agreement  among 
scientists  that  we  have  that  knowledge,  so  that  the  Soviets  couldn't 
conduct  them  secretly.  But  I  gather  that  the  Pentagon  says  that 
we  want  to  continue  testing  underground  in  order  to  improve  our 
nuclear  arsenal.  That  is  a  brand  new  conception.  That  means  we 
want  to  continue  the  arms  race.  The  American  people  ought  to 
know  whether  this  administration  wants  to  continue  the  arms  race 
or  whether  we  want  to  stop  it.  And  that  ought  to  be  discussed,  sir. 
I  don't  think  there  is  anything  secret  about  that.  Should  we  have 
a  comprehensive  test  ban?  There  is  no  reason  why  that  shouldn't 
be  discussed.  Now.  I  may  be  inaccurately  informed,  but  it  was 
quoted  in  the  press  that  the  Pentagon  representatives  took  the  point 
of  view  that  Ave  needed  to  test  underground  in  order  to  keep  our 
nuclear  arsenal  up  to  date.  Now,  that  is  a  new  thought  to  me,  and 
I  haven't  been  entirely  unaware  of  the  thinking  in  this  field,  because 
as  you  know,  President  asked  me  to  undertake  the  negotiation  of 
the"  limited  test  ban  agreement  in  1963.  This  sort  of  information 
ought  to  be  demanded  by  the  Congress.  And  I  think  sometimes  the 
Congress  isn't  quite  on  the  job,  if  I  may  say  so,  in  demanding  in- 
formation. I  hope  the  subcommittee  of  the  Foreign  Relations 
Committee  now  will  demand  this  information.  I  know  plenty  of  times 
in  the  past  where  the  Congress  has  not  seemed  to  want  to  be  in- 
volved in  the  decision  and  then  after  it  has  happened,  they  have 
taken  the  position  that  they  weren't  consulted.  I  think  this  is  a  point 
which  the  Congress  should  give  some  thought  to. 

Senator  Mathias.  I  have  just  two  further  questions.  One  is  that 
in  your  statement,  toward  the  latter  part,  you  refer  to  an  explana- 
tion of  what  the  administration  means  by  a  reasonable  chance.  Now. 
I  am  wondering  what  impact  this  has  on  this  doctrine  of  executive 
privilege.  Are  you  suggesting  that  when  the  Executive  opens  the 
subject  then,  in  effect,  it  weighs  defense?  I  hesitate  to  talk  about 
courtroom  procedure  in  Judge  Ervin's  court,  but  when  you  open 
up  a  subject  on  the  examination-in-chief,  then  you  open  it  up  for 
the  defense  as  well.  So  what  you  mean  is  that  when  the  Executive 
opens  the  door,  then  it  is  obliged  to  keep  it  open. 

Mr.  Harkimax.  I  think  that  is  quite  correct.  And,  also,  the  phrase 
has  been  used  in  several  different  connections — a  reasonable  chance  to 
avoid  a  Communist  takeover,  a  reasonable  chance  to  decide  their 
own  future,  a  reasonable  chance  to  be  independent — it  has  been  used 
in  several  different  ways.  And,  therefore,  I  think  perhaps  you  are 
right,  Senator,  that  the  President  having  raised  the  subject,  the 
Congress  has  a  right  to  pursue  it. 
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Now,  there  is  the  whole  question  of  what  is  communism  in  these 
days — I  discovered  that  the  North  Vietnamese  are  nationalistic  in 
fact,  they  are  the  Titoists  of  Asia,  if  you  can  use  that  expression. 
And,  in  fact,  communism  is  totally  different  from  what  it  was  in 
1947  and  1948,  when  there  was  a  monolithic  structure.  These  are 
things  that  ought  to  be  thrashed  out,  and  certainly  the  dangers  of 
international  communism  is  one  thing  that  ought  to  be  considered. 

Senator  Mathias.  Thank  you  very  much.  I  will  withhold  anything 
further. 

Senator  Ervin.  Professor  Kurland  ? 

Professor  Kurland.  I  have  no  questions. 

Mr.  Harriman.  I  might  say,  sir,  that  my  own  judgment  is  that 
you  will  give  the  South  Vietnamese  people  a  more  reasonable  chance 
if  they  are  allowed  to  have  a  political  contest,  than  if  you  leave  them 
with  a  military  conflict.  And  I  think  that  ought  to  be  aired,  it 
ought  to  be  discussed.  I  think  there  is  very  little  chance  of  their 
continuing  the  military  conflict,  unless  you  give  them  a  fair  chance 
to  solve  the  political  conflict.  There  is  no  reason  in  the  world  why 
we  shouldn't  have  a  free  and  open  discussion.  Then  it  comes  to  what 
is  involved  in  Vietnam,  and  what  our  vital  interests  are. 

Senator  Ervin.  Mr.  Edmisten  ? 

Mr.  Edmisten.  Mr.  Harriman,  I  have  one  question.  Senator  Ful- 
bright apeared  on  Tuesday  and  proposed  an  amendment  to  the  bill 
which  is  now  before  the  committee.  His  amendment  provides  that  if 
within  60  days  the  executive  branch  does  not  either  assert  executive 
privilege  or  release  the  information  requested,  that  the  funds  for 
that  particular  agency  shall  be  cut  off  until  either  the  President 
asserts  executive  privilege  or  the  agency  produces  the  requested  in- 
formation. What  do  you  think  about  that? 

Mr.  Harriman.  I  haven't  given  it  enough  thought.  I  don't  like 
the  idea  of  going  after  the  Executive  with  an  ax  in  advance.  I 
think  that  it  would  be  quite  appropriate  for  the  Congress  to  take  that 
action  if  you  find  the  Executive  obstreperous.  But  for  the  Congress 
to  use  that  kind  of  approach,  I  think  it  would  create  immediately 
an  antagonistic  feeling.  I  am  strong  for  cooperation.  Whether  the 
Congress  would  gain  more  in  going  about  it  in  a  more  persuasive 
manner  than  the  meat-ax  approach  is  something  I  would  want  to 
think  about  a  good  deal.  It  is  likely  to  produce  antagonism  by  its 
very  nature.  On  the  other  hand,  if  it's  the  only  way  you  can  get  an 
administration  to  act,  why  I  certainly  think  it  would  be  quite 
appropriate,  as  Senator  Symington  indicated,  if  the  administration 
doesn't  come  across  to  produce  the  information.  I  wouldn't  object 
to  it,  but  I  must  say  that  I  wouldn't  purpose  it. 

Mr.  Edmisten.  Senator  Fulbright  the  other  day  said  this:  "Con- 
trary to  the  intent  of  Congress,  the  spirit  of  the  Constitution  and 
democratic  principle,  there  has  been  grown  up  within  our  govern- 
ment a  whole  new  bureau  or  department."  He  calls  it  the  "White 
House  Foreign  Policy  Bureau."  Senator  Fulbright  said  that  Mr. 
Kissinger  has  a  total' staff  of  over  140  employees,  that  he  serves  as 
a  chairman  of  six  interagency  committees,  and  that  he  gives  press 
interviews  and  performs  a  number  of  other  duties  which  make  him 
more  a  Cabinet  member  than  a  close  personal  advisor.  Would  you 
have  any  comment  on  Senator  Fulbright's  proposition? 
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Mr.  Harrimax.  I  think  I  have  already  said  in  answer  to  Senator 
Mathias'  question,  that  I  believe  Dr.  Kissinger  should  respond  to 
a  call  to  testify.  I  was  in  that  position  during  the  Korean  war  and 
I  was  ready  to  testify.  I  was  abroad  when  the  hearings  were  closed. 
But  I  submitted  a  sworn  brief  to  that  committee,  which  is  a  matter 
of  record.  I  had  a  similar  position.  But  I  didn't  have  140,  I  only 
had  26  employees,  so  I  was  a  piker  compared  to  Dr.  Kissinger.  But, 
at  the  same  time,  I  did  have  that  same  position.  But  I  didn't  interfere 
with  the  relationship  of  the  Secretary  of  State  and  the  President, 
which  seems  to  be  the  case  today.  I  supplemented  him.  I  was 
assistant  to  the  President  in  the  international  field.  And  I  was  in- 
volved in  military  relationships.  I  went  out  to  Korea  and  I  was 
involved  in  political  relationships.  But  I  felt  that  it  was  appropriate 
for  Congress  to  call  me.  It  is  quite  different  from  calling  a  private 
secretary  or  the  President's  personal  counsel.  I  think  those  might 
be  withheld  from  testifying.  But  Dr.  Kissinger  certainly  is  assuming 
some  of  the  responsibilities  of  the  Secretary  of  State.  The  Secretary 
of  State  normally  is  supposed  to  be  the  President's  most  intimate 
advisor  on  foreign  policy,  and  if  he  is  called  I  can  see  no  reason 
why  Dr.  Kissinger  should  not  respond.  I  think  it  would  be  useful, 
both  from  the  standpoint  of  the  information  that  would  be  obtained 
from  him,  and  from  the  standpoint  of  his  being  able  to  see  at  first- 
hand what  the  members  of  the  committee  are  interested  in.  Of 
course,  he  could  be  called  in  an  executive  hearing  or  public  hearing, 
whichever  might  be  considered  best  by  the  particular  committee  that 
is  involved. 

Senator  Ervix.  Governor,  I  want  to  again  thank  you  for  your 
willingness  to  appear  here  and  give  us  the  benefit  of  your  views  on 
what  I  consider  to  be  a  very  important  question. 

]Mr.  Harrimax.  Could  I  say,  sir,  that  I  have  no  objection  in  any 
way  to  clarifying  legislation.  But  I  emphasize  as  being  more  durable 
and  more  valuable  the  customary  relationship  of  give-and-take  be- 
tween the  Congress  and  the  Executive.  I  feel  strongly  that  Congress 
must  exercise  its  function  of  getting  information.  Of  course,  no 
foreign  policy  can  be  successful  if  it  doesn't  have  the  support  of  the 
American  people.  The  tragic  war  in  Vietnam  no  longer  has  the 
support  of  the  American  people  and  it  is  tragic  to  continue  it.  I  give 
you  that  case  in  point.  Other  matters  were  thrashed  out  as  in 
NATO  and  have  had  lasting  support  because  there  was  an  open  and 
full  discussion  ahead  of  time.  Now,  if  we  undertake  some  further 
commitment  in  the  Pacific,  it  should  be  fully  discussed  by  the 
Congress  and  the  people. 

So  I  think  your  committee  is  doing  a  great  service  in  reviewing 
this  question  of  executive  privilege.  And  I  want  to  thank  you  for 
your  concern  in  this  field  on  a  matter  of  vital  importance  for  our 
future  foreign  policy. 

Senator  Ervix.  Thank  you  very  much. 

Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  our  next  witness  is  Professor  Norman 
Dorsen,  who  is  general  counsel  for  the  American  Civil  Liberties 
Union.  He  is  accompanied  by  Mrs.  Hope  Eastman. 

Senator  Ervix.  I  want  to  welcome  you  to  the  committee  and 
express   our   deep    appreciation   to   you    and   the   organization    for 
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which  you  speak  for  your  willingness  to  give  us  the  benefit  of  your 
views  on  a  very  important  subject. 

STATEMENT  OF  PROFESSOR  NORMAN  BORSEN,  GENERAL  COUNSEL, 
AMERICAN  CIVIL  LIBERTIES  UNION;  ACCOMPANIES  BY  MRS. 
HOPE  EASTMAN,  ACTING-  BIRECTOR,  WASHINGTON  OFFICE, 
AMERICAN  CIVIL  LIBERTIES  UNION,  WASHINGTON,  B.C. 

Mr.  Dohsen.  Thank  you  very  much,  Senator  Ervin.  It  is  a  very 
great  pleasure  to  be  here.  And  as  you  have  already  heard,  Mrs. 
Eastman,  the  acting  director  in  Washington,  is  here.  You  and  your 
staff  know  her  well.  And  I  know  also  that  you  know  about  the  ACLU 
because  of  our  many  appearances  before  you. 

I  am  a  professor  at  New  York  University  School  of  Law,  and  I 
am  general  counsel  of  the  ACLU.  In  addition,  I  was  the  chief 
counsel  for  the  ACLU  in  the  recently  concluded  Times  and  Post 
litigation,  and  therefore  I  had  plenty  of  time  to  reflect  upon  the 
subject  of  the  hearing  today. 

One  other  matter  may  be  of  interest.  Soon  after  graduating  from 
law  school,  I  served  on  the  staff  of  the  Secretary  of  the  Army  and 
worked  with  Mr.  Joseph  "Welch  during  the  Army -McCarthy  hearings, 
and  therefore  had  occasion  to  consider  the  privilege  issue  from  the 
perspective  of  the  executive  branch. 

The  ACLU  position  on  the  bill  is  that  we  support  the  first  section 
of  the  bill,  which  would  prevent  an  employee  of  the  executive  branch 
duly  summoned  by  Congress  for  refusing  to  appear  because  he 
intends  to  assert  a  privilege.  On  the  other  hand,  we  oppose  the  other 
provision  of  the  bill  which  would  require  the  President  personally 
to  direct  an  assertion  of  the  privilege.  As  in  the  case  of  all  of  our 
conclusions,  they  are  spelled  out  more  fully  in  the  statement  that, 
with  your  permission,  I  will  file  with  the  committee.  I  would  rather 
speak  extemporaneously   rather  than   read  the   entire  statement. 

Senator  Ervin.  Let  the  record  show  that  your  statement  will  be 
printed  in  full  in  the  body  of  the  record  immediately  after  the 
completion  of  the  oral  testimony. 

Mr.  Dorsen.  Thank  you  very  much,  Senator. 

On  the  first  section,  we  really  don't  think  it  should  be  a  contro- 
versial matter.  If  there  is  an  employee  of  the  executive  branch  called 
by  a  committee  of  the  Congress,  he  should  appear.  If  there  is  a 
specific  privilege  which  he  can  declare  he  should  assert  it.  Whatever 
the  scope  of  the  privilege  may  be,  the  time  to  iron  it  out  is  in  front 
of  the  committee  of  Congress.  We  just  do  not  see  how  a  system  can 
operate  from  behind  closed  doors.  The  Executive  cannot  judge  for 
itself  whether  or  not  the  privilege  exists.  We  wholeheartedly  endorse 
the  first  section  of  the  bill. 

On  the  other  hand,  the  second  section  of  the  bill  raises  some 
very  complex  problems.  We  support  its  objective.  It  is  a  good 
idea  for  the  President  to  give  his  most  solemn  attention  to  a 
matter  and  personally  decide  whether  he  wishes  his  subordinate  to 
assert  a  privilege.  But  we  have  many  problems  with  the  section 
as  it  is  drafted,  which  causes  us  to  oppose  it. 

In  the  first  place,  we  feel  that  if  the  section  is  passed,  it  will  give 
credence  to  the  idea  that  the  President  can  determine  in  his  review- 
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able  discretion  whether  or  not  an  executive  privilege  exists.  We  do 
not  want  to  concede  the  proposition  that  there  is  such  uncontrolled 
discretion.  The  President,  like  everybody  else,  should  be  subject  to 
the  law. 

Second  of  all,  we  think  that  any  legislation  that  appears  to  coun- 
tenance an  executive  privilege  should  specifically  limit  its  scope. 
Here  we  turn  to  a  matter  which  we  think  is  of  prime  importance. 
We  do  not  believe,  if  one  examines  the  history  and  aims  of  the 
privilege,  that  there  is  such  a  thing  as  the  "executive  privilege." 
We  think  there  should  be  something  known  as  the  "advice  privilege." 
We  fully  understand  the  reasons  why  subordinate  officials  of  any 
organization,  including  the  executive,  of  course,  but  also  including 
the  legislature  and  the  judiciary,  should  not  be  called  to  account  for 
the  advice  that  they  give  their  superiors.  In  other  days,  when  I  was 
a  law  clerk  to  Mr.  Justice  Harlan  in  the  Supreme  Court  I  gave  him 
plenty  of  bad  advice.  But  I  would  have  been  astounded  if  a  committee 
of  Congress  wanted  me  to  appear  and  explain  why  I  thought  he 
should  have  voted  one  way  in  a  case  when  he  knew  darned  well  that 
that  was  the  wrong  decision.  And  that  would  be  true,  I  suspect, 
for  Members  of  Congress  as  well.  Your  staff  assistants  and  your 
legislative  aides  give  you  advice.  But  they  should  not  be  called  on 
the  carpet  except  by  their  superiors. 

Now,  apart  from  that  area,  which  I  would  like  to  come  back 
to  more  specifically  in  a  moment,  our  view  is  that  there  is  no  other 
privilege  that  can  be  asserted.  The  broadest  assertion  of  the  executive 
privilege  that  we  are  familiar  with,  was  made  by  Secretary  of 
State  William  Bogers,  at  the  time  he  was  Attorney  General,  in 
which  he  set  out  seven  categories  of  subject  matter  in  which  the 
privilege  could  be  asserted.  They  are  found  on  page  4  of  our  testi- 
mony. In  our  judgment  the  only  category  which  is  a  legitimate 
privilege,  in  the  context  of  these  hearings  is  the  seventh.  I  would 
like  to  go  down  his  list  and  indicate  why  we  feel  this  way. 

When  you  deal  with  military  and  diplomatic  secrets  and  foreign 
affairs,  the  first  two  items  on  the  list,  we  see  no  reason  for  any 
privilege  at  all.  On  this  matter,  we  would  associate  ourselves  entirely 
with  what  Governor  Harriman  said.  The  Congress  has  a  constitu- 
tional responsibility  in  these  areas.  Congress  must  legislate,  Congress 
must  appropriate  funds.  There  are.  of  course,  situations  where  there 
are  military  secrets,  in  effect,  classified  data.  Naturally,  classified 
data  should  be  kept  secret  to  the  extent  that  it  is  appropriate  that 
the  material  be  classified.  But  there  is  no  basis  here  for  an  executive 
privilege.  Congress,  itself,  might  have  secrets  which  are  classified, 
and  those  should  be  kept  secret  if  it  is  a  proper  classification.  But 
it  is  not  a  case  for  an  "executive  privilege" — that  magnificent  title, 
which  in  our  view  seems  to  shroud  the  essential  policies  that  are 
involved. 

When  we  look  at  the  other  categories  that  Secretary  Bogers  re- 
ferred to — pending  litigation  and  related  matters,  information  made 
confidential  by  statute,  investigative  files  and  reports,  and  informa- 
tion relating  to  internal  government  affairs — I  would  suggest  that 
similar  conclusions  can  be  reached. 

First  of  all,  item  4.  information  made  confidential  by  statute.  There 
is  no  problem  about  that.  If  there  is  a  law  which  Congress  has 
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duly  enacted  making  certain  information  confidential,  it  is  not  an 
"executive"  privilege,  it  is  a  legislative  privilege,  because  the  Con- 
gress passed  the  statute. 

On  items  3  and  5,  pending  litigation  and  legislative  files  and 
reports,  we  might  have  a  privilege  as  to  some  of  these  matters,  but 
it  is  again  not  an  executive  privilege.  It  would  be  the  privilege  of 
the  individuals  whose  names,  whose  backgrounds,  whose  dossiers, 
are  at  stake,  because  certain  information  might  be  made  public 
prematurely  or  improperly.  It  is  not  for  me  to  speak  to  the  present 
chairman  of  the  committee  on  the  subject  of  dossiers  and  undue 
surveillance  by  the  executive  branch.  It  is  well-known  that  he  has 
taken  the  lead  on  this  important  matter.  But  the  point  I  would  like 
to  stress  is,  that  if  there  is  a  secret  security  file  in  the  Pentagon  or 
the  State  Department,  that  information  should  be  kept  confidential, 
not  because  there  is  a  "executive  privilege"  but  because  an  in- 
dividual has  a  right  of  privacy  under  the  Constitution  which  would 
protect  that  information.  So  once  again  I  think  it  is  a  misnomer. 
I  would  make  the  same  point  about  employees  of  the  legislative 
branch.  If  there  are  security  files  relating  to  employees  of  the 
legislative  branch,  they  too,  should  be  kept  confidential.  That  is  a 
privilege.  But  it  is  not  an  executive  privilege. 

Now,  the  sixth  category,  information  relating  to  internal  govern- 
ment affairs  is  a  rather  ambiguous  one.  It  could  refer  to  personnel 
records.  If  so,  what  I  just  said  would  be  relevant.  On  the  other  hand. 
it  could  relate  to  category  7.  reports  incidental  to  the  making  of 
policy.  And  then,  of  course,  it  would  be  encompassed  within  the  only 
area  we  think  is  a  legitimate  privilege,  which  we  would  like  to  pall 
the  advice  privilege,  because  that  is  essentially  what  people  like 
Governor  Harriman  and  former  Secretary  of  State  Acheson  were 
discussing.  I  think  Secretary  Acheson  painted  with  too  broad  a 
brush,  and  I  think  the  Civil  Liberties  Union  would  oppose  many 
of  his  recommendations.  But  I  think  what  he  was  essentially  getting 
at  is  the  advice  that  one  person  gives  to  another.  And  on  that,  we 
agree  there  should  be  a  privilege  and  more  specifically  on  that,  at 
the  bottom  of  page  6  of  our  testimony,  we  set  out  very  concisely 
what  we  think  the  scope  of  that  privilege  should  be. 

Here  we  can  state  our  position  succinctly :  The  Congress  may 
question  an  employee  of  the  executive  branch  as  to  (a)  facts  within 
his  immediate  knowledge  and  (b)  policy  decisions  that  he  personally 
made  or  implemented. 

On  the  other  hand,  the  Congress  may  not  question  an  employee 
of  the  executive  branch  as  to  recommendations,  advice,  suggestions 
that  he  passed  on  to  his  superiors  for  their  consideration,  and  the 
determination  of  policy.  Nor  may  the  Congress  question  others,  in- 
cluding the  superiors  of  the  employee,  about  such  matters. 

I  would  like  to  answer  questions,  but  before  I  do,  I  would  like  to 
make  a  couple  of  general  points. 

One  of  them  is  that,  in  our  judgment,  with  the  greatest  of 
respect,  we  think  the  Congress  has  been  overly  differential  in 
these  matters.  We  believe  that  the  Members  of  Congress  in 
foreign  affairs  and  the  Members  of  the  Senate,  particularly,  have  a 
constitutional  responsibility  to  seek  the  information  that  they  need 
to  legislate  and  to  oversee  administration  of  the  executive  branch. 
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We  think  this  position  should  be  pressed  hard,  very  hard,  because  we 
have  seen  over  the  last  decade  what  can  happen  when  the  executive 
branch  is  allowed  to  operate  without  the  full  glare  of  publicity. 
There  is  no  need  to  repeat  here  what  may  be  everybody's  view  now 
on  the  Vietnam  war.  If  Congress  sought  information  aggressively, 
many  problems  that  we  have  had  over  the  years — and  many  problems 
that  we  might  have  in  the  future- — possibly  could  be  obivated. 

Second,  from  a  constitutional  perspective,  from  the  perspective  of 
judicial  precedents.  We  have  set  out  a  selection  of  the  statements 
by  the  U.S.  Supreme  Court  providing  undoubted  authority  for  the 
Senate  and  the  House  of  Representatives  to  seek  the  information  it 
needs  to  legislate — McGrain  and  Daugherty,  the  Reynolds  case, 
Justice  Brandeis'  comments  in  Meyers  against  the  United  States. 
Ten  or  twenty  other  statements  or  holdings  of  comparable  weight 
could  have  been  selected.  The  point  is  narrow  but  vital.  It  is  that 
the  legislative  branch  has  a  responsibility  to  the  people  of  this 
country.  The  elective  representatives  of  the  people  must  legislate. 
You  are  the  elected  representatives  of  the  people.  You  need  facts  on 
which  to  legislate.  So  we  urge,  with  no  qualification  except  the 
narrow  one  that  I  suggested  earlier,  that  the  Congress  gird  itself 
for  what  could  admittedly  be  a  politically  difficult,  at  times  awkward 
—but  in  our  judgment  essential — attempt  to  secure  the  necessary 
information  to  run  the  country  in  the  way  that  the  framers  of  the 
Constitution  in  our  judgment  wished  it  to  be  run. 

Next,  in  connection  with  classified  information — military  and  dip- 
lomatic secrets,  I  testified  before  the  Subcommittee  on  Foreign  Op- 
erations of  the  House  Committee  on  Government  Operations,  as  did 
your  distinguished  consultant.  Professor  Kurland.  I  wonder  if  I 
could  be  given  permission  to  put  in  the  record  here,  the  comments 
that  I  have  made  for  the  American  Civil  Liberties  Union  at  that 
time. 

Senator  Ervix.  The  committee  would  be  delighted  to  have  them, 
and  I  will  order  them  printed  in  the  record  immediately  after  your 
written  statement. 

Mr.  Doesen.  Thank  you  very  much. 

My  final  word  would  be  on  a  point  that  has  come  up  intermittently 
over  the  years. 

On  May  17,  1954,  a  day  I  well  remember,  because  it  was  the  day  on 
which  the  Army-McCarthy  hearings  came  to  a  head,  and  also  the 
date  of  Brown  v.  the  Board  of  Education,  on  May  17,  1954,  Attorney 
General  Brownell  sent  a  memorandum  to  President  Eisenhower  in 
which  he  stated  that  the  President  in  his  unreviewable  discretion 
should  determine  what  information  should  be  made  available  to 
Congress.  That  position  has  recently  be  reiterated  by  President 
Nixon,  who  said  that  if,  in  the  judgment  of  an  executive  official, 
disclosure  to  the  Congress  would  be  "incompatible  with  the  public 
interest,"  the  information  should  be  denied.  I  would  like  to  state  as 
solemnly  as  I  can  that  the  American  Civil  Liberties  Union  rejects 
that  position  completely.  There  is  nothing  that  would  be  more  sub- 
versive of  a  free  and  open  society  than  having  an  official  of  the 
executive  branch  unilaterally,  finally,  and  secretly  determine  what 
should  be  made  available  to  the "  representatives  of  the  people 
with  constitutional  responsibilities  under  article  I  of  the  Constitu- 
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tion.  That  position  must  be  fought,  and  it  must  be  defeated,  because 
if  it  is  not  defeated  the  fraternity  of  experts  will  prevail. 

I  was  fascinated,  incidentally,  that  144  employees — one  gross — now 
work  for  Mr.  Kissinger.  I  think  that  figure  surprised  Governor 
Harriman  as  much  as  it  surprised  me.  We  urge  this  body  to  reject 
flatly  the  concept  of  the  uncontrolled  discretion  of  the  executive 
branch  determining  what  information  it  will  make  available  to 
Congress. 

Thank  you. 

(The  statement  of  Mr.  Dorsen  and  related  matter  follows :) 

Summary  of  Statement  of  Professor  Norman  Dorsen,  General  Counsel 
of  the  American  Ctvil  Liberties  Union,  New  York,  N.Y. 

On  Senate  Judiciary  Committee  Hearings  into  S.  1125,  with  regard  to  the 
exercise  of  executive  privilege : 

1.  The  ACLU  supports  §  306(a)  of  S.  1125,  which  would  prevent  an  em- 
ployee of  the  executive  branch  duly  summoned  by  Congress  from  refusing  to 
appear  merely  because  he  intends  to  assert  a  privilege. 

2.  The  ACLU  opposes  §  306(b)  of  S.  1125,  which  would  require  the  President 
personally  to  direct  an  assertion  of  the  privilege. 

a.  The  ACLU  supports  the  objective  of  the  measure — to  require  a  solemn 
decision  by  the  Chief  Executive  before  denying  information  to  the  Congress. 

b.  But  enactment  might  appear  to  grant  the  President  unreviewable  discre- 
tion to  determine  whether  or  not  Congress  shall  receive  information  it  has  a 
constitutional  duty  to  elicit. 

3.  In  addition,  any  legislation  should  incorporate  a  severely  limited  defini- 
tion of  the  so-called  executive  privilege. 

a.  There  is  no  constitutional,  judicial  or  statutory  authority  for  the  privilege. 

b.  The  privilege  is  inconsistent  with  the  congressional  duty  to  obtain  infor- 
mation from  the  executive  it  needs  to  legislate  and  to  oversee  administration. 

c.  The  problem  is  compounded  by  the  significant  transfer  of  authority  in 
recent  years  from  the  legislative  to  the  executive  branch. 

4.  The  only  proper  subject  of  executive  privilege  is  the  protection  of  records 
incidental  to  the  making  of  policy,  including  interdepartmental  memoranda, 
advisory  opinions,  recommendations  of  subordinates,  and  working  papers.  It 
should  be  called  the  "advice  privilege." 

a.  The  virtually  limitless  privilege  now  claimed  by  the  executive  is  not  only 
unauthorized,  but  is  inconsistent  with  Article  I,  the  First  Amendment,  and 
the  doctrine  of  separation  of  powers. 

b.  Some  of  the  subject  areas  asserted  for  the  privilege — military  secrets  and 
foreign  affairs — are  subjects  on  which  the  Congress  is  entitled  to  information. 

c.  Other  areas — litigation  data,  investigative  reports — may  be  privileged,  but 
it  is  not  an  "executive"  privilege;  it  is  the  privilege  (or  right)  of  individuals 
who  may  be  harmed  by  disclosure  of  prejudicial  information. 

5.  As  to  the  area  of  records  incidental  to  policy  formulation : 

a.  The  Congress  should  be  able  to  question  an  employee  of  the  executive 
branch  as  to  (1)  facts  within  his  personal  knowledge,  and  (2)  policy  decisions 
within  his  responsibility. 

b.  The  Congress  should  not  be  able  to  question  an  employee  as  to  recommen- 
dations, advice,  suggestions  that  he  passed  on  to  his  superiors  for  their  con- 
sideration in  policy  determination. 

6.  No  executive  officer,  including  the  President,  should  have  "uncontrolled 
discretion,"  as  is  now  claimed,  to  assert  a  privilege  to  withhold  information 
from  Congress.  Other  alternatives  to  pass  on  claims  of  privilege  should  be 
explored. 


Statement  of  Professor  Norman  Dorsen.  General  Counsel  of  the 
American  Civil  Liberties  Union,  New  York,  N.Y. 

My  name  is  Norman  Dorsen.  I  am  a  professor  of  law  at  New  York  Uni- 
versity School  of  Law.  I  am  also  General  Counsel  of  the  American  Civil  Liber- 
ties Union  for  whom  I  am  testifying  today.  From  1953-1955,  I  served  on  the 
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staff  of  the  Secretary  of  the  Army,  where  I  had  occasion  to  consider  the  sub- 
ject of  today's  hearing  from  another  perspective. 

The  A.C.L.U.  is  a  nationwide,  non-partisan  organization  of  more  than 
160,000  members  devoted  solely  to  protection  of  the  Bill  of  Rights.  Of  those 
guarantees,  none  is  more  important  than  the  system  of  freedom  of  expression 
and  information  established  by  the  First  Amendment.  Those  rights  are  the 
premise  upon  which  our  political  democracy  fuuctions. 

It  may  be  relevant  to  this  Committee  that  I  acted  as  Chief  Counsel  for  the 
A.C.L.U.  in  the  recent  New  York  Times  case,  where  the  Supreme  Court  re- 
jected the  Executive's  claims  to  secrecy  asserted  against  the  public's  right  to 
know.  Today  we  consider  similar  claims  by  the  Executive,  asserted  against  a 
coordinate  branch  of  government,  under  a  vague  and  in  our  view  dangerous 
"privilege." 

The  doctrine  of  so-called  executive  privilege  has  proliferated  over  the  decades 
very  much  as  executive  power  itself  has  grown.  The  origins  of  the  doctrine 
were  modest,  asserted  by  our  early  Presidents  in  narrow  circumstances  and, 
more  often  than  not,  on  occasions  where  other  reasons  were,  in  fact,  offered  in 
justification  of  the  need  for  secrecy. 

The  New  York  Times  and  AVashington  Post  cases  caused  the  A.C.L.U.  to  give 
intensive  consideration  to  the  problem  of  secrecy  in  the  conduct  of  government. 
We  believe  that  barriers  like  the  so-called  executive  privilege — which  interrupts 
the  free  flow  of  information  to  the  Congress — are  cause  for  at  least  as  much 
concern  as  the  "classification"  barrier  between  the  executive  and  the  people 
at  large.  Representative  self-government  simply  cannot  function  when  the 
elected  representatives  of  the  people  are  kept  in  the  dark. 

Apart  from  everything  else,  as  I  shall  shortly  try  to  demonstrate,  we  be- 
lieve that  "executive  privilege"  is  a  misnomer.  Properly  viewed,  there  is  no 
general  privilege  that  deserves  such  a  magnificent  title.  There  is  rather  a 
narrow,  much  more  limited,  privilege  that  should  be  called,  for  want  of  a 
better  name,  the  "advice  privilege." 

Before  discussing  these  important  general  problems,  I  would  like  to  state  the 
ACLU  position  on  the  bill  that  Senators  Fulbright  and  Cranston  have  intro- 
duced. We  support  proposed  Sec.  300  (a),  which  would  prevent  an  employee  of 
the  executive  branch  duly  summoned  by  Congress  from  refusing  to  appear 
merely  because  he  intends  to  assert  a  privilege.  On  the  other  hand,  we  oppose 
proposed  Sec.  306  (b),  which  would  require  the  President  personally  to  direct 
an  assertion  of  the  privilege. 

As  far  as  Sec.  306  (a)  is  concerned,  we  feel  that  there  should  be  no  difficulty 
about  accepting  the  principle  involved.  Whatever  the  scope  of  the  privilege, 
whether  it  be  conceived  of  as  broad  or  narrow,  it  is  plain  that  the  privilege 
runs  to  information  and  not  to  individuals.  Accordingly,  if  an  employee  of  the 
executive  branch  is  directed  not  to  testify,  he  should  make  himself  available 
to  explain  the  reasons  for  the  refusal.  Congress  is  entitled  at  least  to  this, 
and  we  can  see  no  reason  to  immunize  the  executive  from  the  burden  of  justi- 
fying its  failure  to  testify.  Any  other  rule — and  we  fear  that  it  is  the  rule  by 
which  we  now  live — opens  the  door  wide  to  unjustified  and  even  arbitrary  as- 
sertions of  privilege,  and  to  the  denial  to  the  legislative  branch  of  information 
it  rightfully  seeks  in  order  to  carry  out  its  constitutional  responsibilities. 

Section  306  (b)  presents,  in  our  judgment,  far  more  complex  issues.  We 
agree  with  Senator  Fulbright's  laudable  objective — to  confine  the  privilege  to 
instances  in  which  the  President  personally  directs  one  of  his  subordinates  to 
assert  it.  Before  the  Congress  is  denied  information  pertinent  to  its  legislative 
duties,  it  would  be  highly  desirable  for  the  President  to  give  the  matter  his 
most  solemn  individual  attention. 

Despite  our  agreement  with  the  aim  of  the  provision,  we  cannot  support  it. 
We  fear  the  consequences  of  a  statute  that  appears  to  grant  the  President  the 
authority  to  determine,  in  his  unreviewable  discretion,  whether  or  not  Con- 
gress is  to  be  provided  with  information  that  it  desires.  We  are  particularly 
concerned  about  this  apparent  grant  of  authority  to  the  President  because  the 
concept  of  "executive  privilege"  has  been  so  broadly  defined  in  certain  quar- 
ters. We  believe  that  any  statute  on  this  subject  should  incorporate  a  severely 
limited  definition  of  the  privilege. 

I  shall  shortly  be  precise  about  what  subjects  should  be  included  in  the 
"advice  privilege",  as  we  think  it  should  be  called.  Before  doing  so,  I  would 
like  to  direct  the  Committee's  attention  to  some  bedrock  facts  that  are  rele- 
vant to  its  consideration  of  this  issue. 
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The  first  is  that  there  is  neither  constitutional,  nor  judicial,  nor  statutory 
authority  for  the  executive's  claim  of  privilege  to  withhold  information  from 
Congress,  or  even  from  private  litigants,  merely  because  disclosure  would,  in 
the  executive's  judgment,  be  contrary  to  the  public  interest.  The  Constitution  is 
silent  on  the  matter,  and  while  the  executive  has  often  cited  United  States  v. 
Reynolds,  345  U.S.  1  (1952),  as  authority,  the  Supreme  Court  in  that  case  ex- 
pressly declined  to  consider  the  broad  claim  of  executive  privilege.  The  Rey- 
nolds case  involved  a  privilege  relating  to  military  secrets,  which  was  asserted 
against  private  litigants,  not  against  the  Congress.  The  Court  found  that  the 
determination  of  privilege  must  be  made  by  the  court,  declaring  that  "Ju- 
dicial control  over  the  evidence  in  a  case  cannot  be  abdicated  to  the  caprice 
of  executive  officers." 

Nor  is  there  statutory  authority  for  the  so-called  "executive  privilege."  It  is 
a  custom,  not  a  law,  and  in  our  opinion  an  unhealthy  custom.  The  most  that 
can  be  said  for  the  executive's  position  is  that  there  is  a  general  public  policy 
against  unnecessary  disclosure  of  executive  documents. 

This  policy,  however,  is  subject  to  the  well-established  qualification  that 
countervailing  public  policies  may  outweigh  the  general  desirability  of  main- 
taining confidentiality.  We  can  hardly  think  of  a  policy  more  important  than 
the  one  which  would  assist  elected  representatives  of  the  people  to  obtain  the 
information  they  need  to  perform  their  duties.  In  other  words,  we  have  no 
doubt  that  the  vague,  sprawling,  extra-constitutional  doctrine  of  "executive 
privilege"  must  give  way  to  the  prerogative  of  the  Congress,  embodied  in 
Article  I  of  the  Constitution,  to  perform  its  legislative  functions. 

In  1927.  a  unanimous  Supreme  Court  in  McGrain  v.  Dougherty,  273  U.S.  135, 
174-75  (1927),  stated  that: 

".  .  .  the  power  of  inquiry — with  process  to  enforce  it — is  an  essential  and 
appropriate  auxiliary  to  the  legislative  function.  ...  A  legislative  body 
cannot  legislate  wisely  or  effectively  in  absence  of  information  respecting  the 
conditions  which  the  legislation  is  intended  to  affect  or  change:  and  where  the 
legislative  body  does  not  itself  possess  the  requisite  information — which  fre- 
quently is  true — recourse  must  be  had  to  others  who  possess  it.  .  .  ." 

This  "power  of  inquiry"  is  necessary  for  both  informed  legislation  and,  in 
the  words  of  Woodrow  Wilson,  "the  vigilant  oversight  of  administration." 
President  Wilson's  views  have  never  been  more  apt  than  they  are  now.  Con- 
gress, the  principal  locus  of  democratic  control,  must  challenge  the  growth  of 
a  nameless  and  expansive  executive  bureaucracy. 

The  founders  of  this  country  envisioned  three  relatively  equal  branches  of 
government :  each  with  separate  responsibilities  and  each  exerting  certain 
checks  on  the  others.  Yet  our  twentieth  century  government  has  been  char- 
acterized by  a  proliferation  of  the  executive  sphere  of  influence. 

Often  imperceptibly,  a  transfer  in  the  governmental  balance  of  power  and 
influence  has  occurred — a  transfer  of  significant  powers  from  legislative,  and 
therefore  representative,  control  toward  government  by  the  technically  com- 
petent fraternity  of  "experts."  The  legislature's  vigilant  oversight  of  the 
executive  domain  is  vital  if  the  trend  toward  bureaucratic  predominance  is 
successfully  to  be  resisted. 

Conscious  of  this  growing  imbalance  of  power  between  the  Congress  and  the 
Executive,  and  the  First  Amendment  premise  in  favor  of  maximum  dissemi- 
nation of  information,  the  ACLU  has  considered  its  position  on  "executive 
privilege."  Given  the  congressional  duties  of  informed  legislation  and  over- 
sight of  the  executive,  the  assertion  of  any  "privilege"  which  results  in  handi- 
capping Congress  carries  a  constitutional  presumption  against  its  validity. 
These  principles  guide  us  to  the  conclusion  that  the  scope  of  the  executive's 
claims  to  withhold  information  from  Congress  should  be  substantially  narrowed, 
and  that  this  narrowing  will  offer  less  opportunity  for  congressional  abuse 
than  the  broad  privilege  now  claimed  presents  for  executive  abuse. 

In  this  connection,  we  should  recall  the  words  of  Justice  Robert  Jackson, 
himself  a  former  Attorney  General  of  the  United  States,  concurring  in  the 
famous  Steel  Seizure  case,  Youngstown  Sheet  &  Tube  v.  Sawyer,  343  U.S.  579, 
654  (1952).  He  said: 

"If  not  good  'aw,  there  was  wordly  wisdom  in  the  maxim  attributed  to 
Napoleon  that  'The  tools  belong  to  the  man  who  can  use  them.'  We  may  say 
that  power  .  .  .  belongs  in  the  hands  of  Congress,  but  only  Congress  itself  can 
prevent  power  from  slipping  through  its  fingers." 


371 

It  is  in  this  context  of  broad  congressional  responsibility,  but  of  declining 
congressional  authority,  that  the  claims  for  the  so-called  executive  privilege 
should  be  assayed.  These  claims  have  not  been  modest.  All  executive  depart- 
ments and  independent  regulatory  agencies  in  their  executive  capacities  as- 
sert the  right  to  withhold  information  from  Congress  when,  in  the  judgment 
of  an  executive  official,  the  disclosure  is  not  "in  the  public  interest." 

In  1954,  Attorney  General  Brownell  stated  in  a  memorandum  to  President 
Eisenhower,  that  these  officials  have  an  "uncontrolled  discretion,"  and  Presi- 
dent Nixon  recently  re-asserted  this  privilege  to  deny  information  when,  in  the 
judgment  of  an  executive  official,  disclosure  would  be  "incompatible  with  the 
public  interest." 

The  most  comprehensive  statement  of  the  nature  of  the  privilege  is  contained 
in  testimony  by  then  Attorney  General  (and  now  Secretary  of  State)  William 
Rogers  before  a  subcommittee  of  the  House  Committee  on  Government  Opera- 
tions. He  identified  areas  in  which  the  privilege  could  be  asserted  at  the  execu- 
tive's discretion.  Among  these  are : 

1.  Military  and  diplomatic  secrets ; 

2.  Foreign  affairs : 

3.  Pending  litigation  and  investigations  relating  to  litigation  : 

4.  Information  made  confidential  by  statute  and  sources  of  that  information ; 

5.  Investigative  files  and  reports ; 

6.  Information  relating  to  internal  government  affairs ;  and 

7.  Records  incidental  to  the  making  of  policy,  including  interdepartmental 
memoranda,  advisory  opinions,  recommendations  of  subordinates,  and  informal 
working  papers. 

It  is  obvious  that  the  privilege  is  claimed  over  a  vast,  unbounded  area  that 
could  encompass  broad  stretches  of  data  pertinent  to  the  legislative  function. 
Recall,  moreover,  that  the  privilege  is  asserted  to  be  in  the  "uncontrolled 
discretion"  of  executive  officials.  Thus,  all  the  elements  coalesce  for  a  con- 
stitutional rout  of  congressional  prerogatives. 

What  is  the  justification  offered  for  the  virtually  limitless  "privilege"?  It  is 
principally,  the  doctrine  of  separation  of  powers,  which  the  executive  claims 
vests  it  with  autonomy  over  information  originating  with  it,  so  that  di- 
vulgence  of  such  information  is  a  matter  of  executive  grace. 

Surely,  this  is  to  stand  the  Constitution  on  its  head.  There  are  of  course 
Article  I  and  the  First  Amendment — which  together  would  seem  ample  au- 
thority for  elected  Congressmen  to  obtain  information  that  they  need  in  order 
to  legislate.  Apart  from  these  provisions,  the  doctrine  of  separation  of  powers 
itself,  does  not  support  the  boundless  executive  claims,  but,  to  the  contrary, 
provides  constitutional  reinforcement  to  those  who  seek  to  liimt  the  uncon- 
trolled discretion  of  the  President  and  his  subordinates.  In  a  dissenting  opinion 
in  Myers  v.  United  States,  272  U.S.  52,  293  (1926),  Justice  Brandeis,  one  of  our 
most  astute  judges  stated : 

"The  doctrine  of  separation  of  powers  was  adopted  by  the  Convention  of 
1787,  not  to  promote  efficiency,  but  to  preclude  the  exercise  of  arbitrary  power. 
Tbe  purpose  was  not  to  avoid  friction  but,  by  means  of  the  inevitable  friction 
incident  to  the  distribution  of  governmental  powers  among  three  departments 
to  save  the  people  from  autocracy." 

In  other  words,  separation  of  powers  itself  counsels  against  the  "uncon- 
trolled discretion"  lodged  in  the  executive  to  withhold  information,  a  privilege 
which  could  be  enlarged  to  embrace  the  whole  range  of  executive  activities. 
Sensing  this,  Professor  Wigmore,  pre-eminent  authority  on  evidence,  cautioned 
that  "The  possibilities  of  .  .  .  abuse  are  plainly  latent  in  this  privilege.  There 
is  needed  only  the  willingness  to  exercise  them."  8  Wigmore,  Evidence  791 
(3d  ed.  1940). 

This  brings  us  to  the  particular  subjects  of  the  privilege — the  seven  basic 
categories  compounded  by  Attorney  General  Rogers,  as  he  then  was.  In  our 
view  this  list  is  highly  inflated,  and  the  only  category  on  it  that  properly 
denotes  a  privilege  is  the  last  one — "records  incidental  to  the  making  of 
policy",  and  particularly  the  records  of  advice  and  recommendation  that  are 
so  essential  to  the  proper  functioning  of  every  branch  of  government,  not  only 
the  executive. 

This  is  why,  we  call  it  the  "advice  privilege"  rather  than  "executive  privi- 
lege." Properly  understood,  it  should  embrace  the  "advice"  that  is  a  constant 
element  of  government,  but  it  should  not  be  limited  to  the  executive  branch. 
The  privilege  would  equally  apply  to  the  advice  that  Justices  of  the  Supreme 
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Court  receive  from  their  law  clerks,  or  members  of  this  body  receive  from 
their  administrative  and  legislative  assistants. 

What  about  the  other  categories  on  the  Roger's  list?  Each  of  them  can  be 
explained  wholly  apart  from  the  so-called  executive  privilege. 

First,  "military  and  diplomatic  secrets"  and  "foreign  affairs."  We  fail  to  see 
why  these  should  involve  a  "privilege"  at  all.  The  Congress  has  the  power, 
indeed  the  duty,  to  legislate  in  these  areas.  Information  from  the  executive 
is  essential. 

The  only  basis  of  a  privilege  is  that  the  information  is  secret,  that  is,  classi- 
fied. But  this  is  not  a  satisfactory  reason  for  keeping  it  from  the  Congress,  the 
members  of  which  deal  daily  with  classified  data.  The  answer  must  be  either 
that  there  is  no  "need  to  know"  on  the  part  of  Congress,  or  else  that,  as  a 
realistic  matter,  if  the  information  is  in  the  hands  of  a  committee  it  will  soon 
lose  its  confidentiality. 

Neither  answer  suffices.  As  to  the  former,  there  is  assuredly  a  "need  to 
know"  in  the  constitutional  sense.  As  already  stated,  Congress  must  legislate, 
and  it  must  have  facts  to  do  so.  As  for  the  latter  reason,  it  rests  on  a 
premise  which  has  conclusively  been  rejected — that  a  constitutional  power 
might  be  abused  and  therefore  should  be  denied.  In  this  case,  the  argument  is 
that  to  give  the  information  to  Congress  will  destroy  its  confidentiality ;  it  will 
inevitably  find  its  way  to  the  hands  of  the  public  and  our  enemies.  But  this  is 
fallacious  in  fact,  and.  as  Chief  Justice  John  Marshall  said  long  ago,  that  a 
power  may  be  abused  is  no  argument  against  its  existence.  Every  power  may 
be  abused.  We  believe  that  the  greater  risk  here  is  not  loss  of  confidentiality — 
all  branches  of  government  have  shown  themselves  capable  of  keeping  secrets — 
but  of  arbitrary  and  uncontrolled  action  by  the  executive  branch. 

The  other  categories  on  the  Rogers  list  are  equally  unrelated  to  an  "executive 
privilege."  The  information  made  confidential  by  statute  presents  no  diffi- 
culty :  Congress  has  already  acted,  and  the  material  is  by  definition  lawfully 
withheld. 

This  leaves  litigation  data,  investigative  files  and  reports,  and  information  re- 
in ting  to  internal  government  affairs.  The  latter  category  may  be  interpreted 
to  include  personnel  files,  in  which  case  it  should  be  bracketed  with  litigation 
and  investigative  files  or  it  may  be  interpreted  to  include  records  relating  to 
policy  development,  in  which  case  it  would  become  part  of  the  seventh  cate- 
gory— the  only  one  in  our  view  for  which  "executive  privilege"  has  any  mean- 
ing. 

As  for  litigation  data  and  investigative  files,  there  may  in  fact  be  a  privi- 
lege, but  it  is  not  an  "executive"  privilege.  It  is  the  right  of  privacy  that 
employees  of  the  government  and  others  possess  fully  apart  from  the  interests 
of  the  executive  branch.  In  other  words,  there  is  no  need  to  resort  to  an 
"executive  privilege",  indeed,  it  is  positively  misleading  to  do  so,  when  well- 
established  legal  doctrines  are  sufficient  to  justify  confidentiality. 

In  this  connection,  I  would  like  to  make  clear  that  the  A.C.L.U.  is  fully 
mindful  of  the  potential  excesses  of  congressional  investigating  committees, 
and  determined  to  rely  on  the  Constitution  to  shield  the  public  from  these 
excesses.  But  we  do  not  believe  that  dangers  to  individual  rights  should  be 
fought  by  curbing  legitimate  powers  of  Congress. 

I  turn  then  to  the  one  Rogers  category  where  a  privilege  may  appropriately 
be  asserted  by  the  executive — memoranda,  advisory  opinions,  recommenda- 
tions, in  short,  the  paraphernalia  of  policy  development.  Here  we  can  state 
our  position  succinctly,  in  two  parts : 

1.  The  Congress  may  question  an  employee  of  the  executive  branch  as  to 
(a)  facts  within  his  immediate  knowledge,  and  (b)  policy  decisions  that  he 
personally  made  or  implemented. 

2.  The  Congress  may  not  question  an  employee  of  the  executive  branch  as  to 
recommendations,  advice,  suggestions,  that  he  passed  on  to  his  superiors  for 
their  consideration  in  the  determination  of  policy.  Nor  may  the  Congress  ques- 
tion others,  including  the  superiors  of  the  employee,  about  such  matters. 

In  our  judgment  there  is  good  reason  to  prevent  overzealoris  members  of 
Congress  from  inquiring  about  policy  recommendations  of  subordinate  officials. 
To  permit  such  questioning  would  be  to  inhibit  the  free  flow  of  ideas  and  sug- 
gestions that  are  vital  to  the  formulation  of  policy.  Individuals  with  actual 
responsibility  for  decisions  may  be  questioned,  and  such  inquiries  should  enable 
Congress  to  acquire  all  pertinent  material. 
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On  the  other  hand,  when  a  government  employee  personally  has  knowledge 
of  pertinent  facts  or  personally  was  responsible  for  a  policy  decision,  he  is  the 
logical  person  for  the  Congress  to  interrogate.  In  such  cases,  we  see  no  reason 
to  deny  Congress  access  to  the  individual  or  the  right  to  elicit  responses  re- 
garding all  relevant  matter  not  otherwise  privileged. 

There  is  one  final  problem  that  should  be  underscored.  It  is  not  only  im- 
portant to  the  privilege  issue  in  general,  but  it  specifically  concerns  the  bill 
now  before  the  Committee.  I  refer  to  the  assertion  that  the  executive  has 
"uncontrolled  discretion"  to  determine  the  scope  of  the  privilege. 

We  categorically  reject  this  concept.  Nobody  should  be  above  the  law,  and 
this  includes  the  President  himself.  As  I  have  already  said,  this  is  one  of  the 
reasons  we  cannot  support  the  second  part  of  S.  1125 — it  suggests  that  the 
President  may  determine  finally,  in  his  unreviewable  discretion,  when  the 
"executive  privilege"  may  be  asserted. 

The  Reynolds  case  made  it  abundantly  clear  that  even  in  government  litiga- 
tion with  private  citizens  the  courts  ultimately  must  rule  on  claims  of  privi- 
lege, that  the  decision  cannot  be  "abdicated  to  the  caprice  of  executive  offi- 
cers." Surely,  the  same  rule  should  apply  here,  where  a  coordinate  branch  of 
government  seeks  information  it  has  a  constitutional  mandate  to  acquire. 

Various  suggestions  have  been  made,  as  the  Committee  knows,  for  passing 
on  claims  of  privilege,  including  a  judicial  proceeding  or  a  commission  com- 
posed of  members  from  different  branches  of  government  and  from  the  public. 
This  Committee  should,  we  suggest,  give  careful  consideration  to  these  pro- 
posals. We  are  not  unaware  of  the  difficulties.  But  to  us  these  seem  to  pale 
before  the  problem  of  unchecked  executive  power,  unilaterally  asserted  and 
enforced,  that  would  abridge  the  legitimate  interests  of  the  Congress  and  of 
the  people. 

Senator  Ervin.  If  I  interpret  your  position  correctly,  what  you 
call  the  advice  privilege  or  the  executive  privilege  applies  properly 
only  to  the  communications  which  may  pass  between  the  President 
and  persons  whom  he  has  called  upon  to  assist  him  in  the  per- 
formance of  his  Executive  functions. 

Mr.  Dorsen.  Yes.  sir. 

Senator  Ervin.  And  it  applies  to  the  procedures  which  enable  him 
to  avail  himself  of  advice  in  order  to  determine  what  the  Executive 
policy  will  be. 

Mr.  Dorsen.  Yes,  that  is  our  position,  sir. 

Senator  Ervin.  Your  position  is,  I  infer,  that  where  the  Con- 
stitution permits  specific  powers  to  the  Congress  or  imposes  duties 
upon  Congress,  Congress  has  the  right  to  call  upon  the  President 
for  information,  apart  from  those  questions  of  advice,  which  Con- 
gress feels  necessary  to  enable  it  to  exercise  its  constitutional  powers 
or  to  perform  its  constitutional  duties. 

Mr.  Dorsen.  That  is  correct,  sir. 

Senator  Ervin.  Now,  you  state,  as  I  understand  it,  that  you  think 
the  opinion  by  Attorney  General  Rogers  encompasses  many  things 
which  either  are  not  relative  to  or  have  no  place  in  what  we  or- 
dinarily call  the  executive  privilege. 

Mr.  Dorsen.  That  is  correct,  sir. 

Senator  Ervin.  You  believe  that  military  and  diplomatic  secrets 
and  matters  relating  to  foreign  affairs  belong  in  what  you  call  the 
field  of  classification  rather  than  in  the  field  of  privilege? 

Mr.  Dorsen.  Yes,  sir.  And  I  think  that  is  a  very  important  dis- 
tinction and  one  I  believe  that  has  not  been  sufficiently  explored.  I 
should  add  that  in  the  testimony  we  gave  before  the  House  we  made 
it  quite  clear  that  the  secrets  subject  to  withholding  from  the  Con- 
gress and  the  public  are  extremely  narrow ;  narrower  certainly  than 
it  was  argued  before  the  Supreme  Court  in  the  Times  case.  There 
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are  only  three  of  them :  Present  or  future  technical  military  opera- 
tions; blueprints  or  designs  of  advance  military  equipment;  and 
third,  objects  or  material  identifying  secret  objects.  Apart  from 
that,  we  think  the  Congress  has  the  right  to  the  information. 

Senator  Ervin.  Now,  who  has  the  power  in  your  judgment  to 
determine  questions  of  privileged  communications,  at  least  initially? 

Mr.  Dorsen.  I  think  the  originating  officer  has  the  power,  to  make 
recommendations,  but  the  final  decision  should  be  confined  much 
more  narrowly  within  the  executive  agency. 

Solicitor  General  Griswold  in  open  court  in  the  Times  case  said 
that  overclassification  within  the  Government  is  rampant.  Apparent- 
ly, some  8.000  employees  have  the  right  to  issue  secret  classifications. 
We  believe  that  the  head  of  an  agency  or  his  explicit  delegate, 
should  have  authority,  and  nobody  else. 

Senator  Ervin.  Do  you  have  any  doubt  of  the  admission  of  the 
Solicitor  General  to  the  effect  that  information  has  been  highly 
overclassified  in  the  executive  branch  of  the  Government? 

Mr.  Dorsen.  I  do  not.  Of  course.  I  haven't  been  in  the  executive 
branch  for  16  years.  But  when  I  was  there,  I  had  the  feeling  that 
there  was  much  overclassification. 

Senator  Ervin.  Senator  Roth  of  Delaware  has  introduced  a  bill 
to  establish  a  commission  to  study  this  entire  question  of  classifica- 
tion of  Government  information.  After  studying  the  problem,  the 
Commission  will  make  recommendations  to  the  President  and  to  the 
Congress  as  to  what  ought  to  be  done.  Do  you  think  that  such  a 
commission  would  serve  a  useful  purpose? 

Mr.  Dorsen.  Yes,  sir. 

Senator  Ervx.  If  you  were  a  Member  of  Congress  would  you 
favor  a  bill  of  this  general  nature  ? 

Mr.  Dorsex.  I  would  favor  a  bill,  and  I  would  vote  for  it. 

But  I  would  also  encourage  the  Executive  to  take  some  unilateral 
action  immediately  to  eliminate  much  of  the  overclassification. 

Senator  Ervin.  What  do  you  think  of  Attorney  General  Rogers' 
third  category  of  opinion  and  investigations  relating  to  litigation? 
Is  that  something  that  would  fall  within  the  judicial  branch  as  far 
as  litigation  is  concerned? 

Mr.  Dorsen.  I  didn't  quite  understand  it.  If  they  are  talking 
about  the  information  that  they  are  obtaining  in  connection  with 
litigation  that  involves  confidential  data  regarding  individuals,  that 
should  be  protected  on  general  privacy  grounds.  If  they  are  talking 
about  lawyers'  strategy,  if  they  are  talking  about  the  way  in  which 
the  Government  would  set  up  an  antitrust  suit  or  an  SEC  suit, 
there  is  precedence  as  you  know — the  case  that  comes  to  mind  is 
Hickman  v.  Taylor,  the  famous  work  product  case,  in  which  the 
Supreme  Court  said  that  a  lawyer's  work  product  is  protected. 

Senator  Erwin.  T  infer  from  your  statement  that  you  heard  the 
testimony  of  Governor  Averell  Harriman  on  the  question  of  his 
action  as  Secretary  of  Commerce  in  declining  to  submit  to  an  in- 
vestigating committee  data  that  had  been  collected  in  personnel 
loyalty  files  in  the  Department  of  Commerce.  Would  you  support 
the  action  of  a  Government  official  having  custody  of  such  informa- 
tion to  withhold  such  information  on  the  basis  that  he  has  a  duty 
to  protect  the  privacy  of  the  individual  to  whom  that  data  relates? 
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Mr.  Dorsex.  I  believe  I  would.  I  think  the  case  is  easier  when  you 
use  the  words  "unevaluated  data."  I  certainly  would  agree  with  that. 

Senator  Ervix.  And  that  is  entirely  divorced  from  the  field  of 
what  you  might  call  executive  privilege? 

Mr.* Dorsen.  Yes,  sir. 

Senator  Ervtx.  In  other  words,  there  is  another  basis  for  pro- 
tecting that  information  from  disclosure? 

Mr.  Dorsex.  Yes,  sir. 

Senator  Ervix.  Senator  Mathias? 

Senator  Mathias.  Mr.  Chairman,  I  want  to  thank  the  witness 
for  being  here.  It  is  a  very  thoughtful  consideration. 

I  want  to  throw  back  at  him,  though,  the  criticism  that  he  made 
of  us.  He  said  that  he  thought  we  had  been  too  reluctant  to  press 
for  information  which  we  should  have. 

I  think  you  were  too  reluctant  yourself  to  call  a  spade  a  spade, 
because  I  think  there  has  been  a  continuous  current  all  through  the 
discussions  that  this  problem  really  is  not  a  constitutional  problem 
in  the  sense  that  we  doubt  what  our  constitutional  position  is,  but 
it  is  a  political  problem  in  that  we  don't  press  the  constitutional 
prerogatives  that  the  Congress  has.  So,  you  come  to  really  a  question 
of  whether  or  not  we  are  discharging  our  responsibility,  because, 
after  all,  the  privilege  the  Constitution  gives  us  is  not  so  that  we 
could  have  the  pleasure  of  being  informed  of  some  kind  of  gossip, 
but  it  is  that  we  have  information  which  is  a  tool  for  the  legislation 
that  we  have  to  enact. 

Mr.  Dorsex.  I  agree  with  that.  I  would  just  comment  very  briefly 
by  adding  one  thing,  and  that  is,  in  contrast  to  the  clear  constitu- 
tional responsibility  and  authority  of  the  Congress  in  article  I, 
there  is  no  constitutional  authority,  and  no  judicial  authority,  as 
far  as  I  know,  and  no  statutory  authority,  for  executive  privilege. 
I  recognize — everyone  has  to,  I  suppose — the  political  realities 

Senator  Mathias.  You  have  anticipated  my  second  question.  I 
was  going  to  say,  you  make  that  same  statement  on  page  2  of  your 
statement.  That  is  pretty  strong.  And  I  would  like  you  to  elucidate 
that  a  little  bit,  where  you  say  there  is  neither  constitutional  nor 
judicial  nor  statutory  authority  for  the  Executive's  claim  of  priv- 
ilege. 

Mr.  Dorsex.  There  certainly  is  nothing  in  the  Constitution  itself 
on  this  subject.  One  can  read  it  in.  But  when  one  reads  it  in.  one 
is  not  reading  the  Constitution,  one  is  reading  in  his  own  pref- 
erences. So  we  reject  the  idea  that  there  is  anything  constitutional 
about  the  privilege.  To  this  extent,  we  are  strict  constructionists. 

Senator  Mathias.  The  Civil  Liberties  Union  should  be  very 
grateful  that  we  have  read  some  things  in  the  Constitution  from 
time  to  time. 

Mr.  Dorsex.  I  suppose  that  is  time  for  all  of  us.  But  there  is  no 
statute  which  deals  with  this  subject.  And  as  far  as  I  know,  the 
Court,  the  Supreme  Court,  has  not  countenanced  a  privilege  of  this 
kind.  The  most  recent  discussion  is  the  Reynolds  case.  And  they 
made  it  very  clear,  as  we  quote  in  our  statement  that  the  Courts 
cannot  abdicate  the  decision  about  what  is  going  to  be  made  public 
by  the  Executive.  That  case  was  litigation  between  the  Government 
and    a   private   individual.    But   I    don't   see   why  the   same   thing 
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shouldn't  follow  a  fortiori  when  a  coordinate  branch  of  the  Gov- 
ernment seeks  information  it  has  a  constitutional  mandate  to  ac- 
quire. 

Senator  Mathias.  Of  course,  there  are  Executive  orders  which 
deal  with  it,  But  that  in  a  sense  is  pulling  up  by  one's  own  boot- 
straps. Of  course,  your  statement  is  consistent.  But  Mr.  Bergers 
testimony  of  yesterday  was  a  very  doubtful  historical  legal  treatise 
on  the  subject,  but  I  do  think  in  all  honesty  you  have  to  view  it  in 
the  context  of  the  history  of  both  this  country  and  of  our  predecessor 
Government  in  Britain,  where  executive  privilege  was  not  an  un- 
known creature  of  the  law. 

Mr.  Dorsen.  Regarding  the  precedessor  and  existing  Government 
in  Great  Britain,  one  feature  of  their  constitutional  system,  is  the 
question  period  in  the  House  of  Commons,  when  the  executive  must 
respond  to  questions  put  to  them  face-to-face.  The  Congress  of  the 
United  States  does  not  have  the  same  opportunity  to  secure  data 
in  writing,  much  less  face-to-face.  And,  therefore,  the  British  ex- 
perience supports  our  view  that  there  must  be  some  mechanism 
whereby  the  Congress  can  question  the  executive  branch  in  areas 
where  it  has  appropriate  authority  to  do  so. 

Senator  Mathias.  What  about  the  present  Government  in  Great 
Britain  which  operates  under  the  State  Secrets  Act? 

Mr.  Dorsen.  Well,  state  secrets  move  us  into  the  classification 
area.  I  think  that  is  an  important  but  a  distinct  problem. 

Putting  classification  to  one  side,  Mr.  Heath,  and  Mr.  Wilson 
before  him,  has  to  stand  up  in  the  House  of  Commons  and  respond 
to  direct  questions  on  every  subject.  When  you  get  state  secrets,  our 
position  would  be  that  there  are  many  more  "state  secrets"  than 
there  should  be. 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Professor  Kurland? 

Professor  Kurland.  Mr.  Dorsen  let  me  get  back  to  your  basic 
proposition,  that  there  is  neither  constitutional  nor  judicial  statu- 
tory authority  to  claim  executive  privilege.  If  I  accept  that  proposal, 
as  I  would  like  to  do,  the  question  that  necessarily  comes  to  mind 
is,  where  do  we  find  constitutional  and  judicial  statutory  authority 
for  these  things  which  you  do  think  are  entitled  to  privilege? 

Mr.  Dorsen.  I  think  you  have  to  take  them  one  at  a  time. 

Take  the  privacy  area,  which  touches  two  of  the  seven  categories 
that  Mr.  Rogers  dealt  with.  Well,  one  may  disagree  with  Griswold 
in 

Professor  Kurland.  There  isn't  anything  there  to  disagree  with, 
if  I  might  say  so. 

Mr.  Dorsen.  My  point  is,  the  Supreme  Court  recognized  explicitly 
6  years  ago  that  there  is  a  right  of  privacy.  The  right  of  privacy 
was  recognized  before  that,  althought  not  in  so  many  words,  in 
NAAOP  v.  Alabama,  and  in  other  cases. 

Professor  Kurland.  To  that  same  extent  the  Supreme  Court  has 
already  recognized  the  right  of  executive  privilege.  And  it  has  said 
that  the  ultimate  determination  as  to  whether  it  could  be  claimed 
would  be  made  by  the  Court  when  the  issue  was  presented  in 
judicial  proceedings.  But  in  that  case,  they  made  the  statement  in 
the  footnote,  where  many  of  our  important  constitutional  doctrines 
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are  now  established,  that  there  was  an  executive  privilege.  And 
really  there  are  two  areas.  It  is  the  communications  by  an  adviser 
to  a  Government  official,  which  I  take  it,  almost  everybody  agrees 
are  not  to  be  the  subject  of  scrutiny. 

Mr.  Dorsen.  Yes. 

Professor  Kurlaxd.  But  I  find  it  difficult  to  find  a  place  m  the 
Constitution  for  a  statute  or  a  judicial  ruling  which  would  sustain 
that  as  a  privilege.  Now,  it  may  well  be  that  we  should  write  such 
a  statute. 

Mr.  Dorsex.  I  think  perhaps  that  is  one  solution.  I  think  one 
other  approach  is  possible.  And  that  would  be  not  to  look  at  that 
particular  problem  as  a  privileged  problem,  although  we  did  call 
it  the  "advice  privilege." 

But  in  response  to  your  question,  it  is  possible  to  use  a  theory 
similar  to  the  one  that  Justice  Frankfurter  used  in  Watkins  v. 
United  States,  a  theory  of  germaneness.  If  a  superior  officer  is  avail- 
able to  respond  in  an  orderly  way  to  questions  about  government 
policy,  to  ask  the  subordinate  questions  is  not  really  germane  to  a 
legitimate  congressional  function.  The  Congress  can  obtain  all  the 
information  it  needs  from  the  Assistant  Secretary  of  Interior  in 
connection  with  Indian  Affairs,  or  the  assistant  Secretary  of  De- 
fense on  personnel  matters.  But  to  go  down  and  ask  the  GS-13, 
what  did  you  advise  the  assistant  secretary,  is  that  really  germane? 
Perhaps  it  shouldn't  be  considered  a  privilege.  It  can  be  reviewed 
from  the  perspective  which  I  am  suggesting. 

Professor  Kurlaxd.  I  would  agree  that  there  might  be  more 
judicial  authority  for  that  proposition.  On  the  other  hand,  on  the 
terms  you  have  just  stated,  your  congratulations  to  the  chairman 
on  his  hearings  with  regard  to  Army  surveillance  suggests  that 
there  remains  a  different  problem.  I  take  it  you  qualified  your  prop- 
osition by  saying  that  the  existing  secretary  could  be  called  upon 
to  answer  a  question  if  he  had  the  information.  The  difficulty  is 
that  it  is  legally  true  the  information  is  aA'ailable  only  to  a  subordi- 
nate, and  the  only  way  that  Congress  can  get  access  to  it  is  through 
that  subordinate. 

Mr.  Dorsex.  I  think  maybe  I  wasn't  clear,  Mr.  Kurland.  We 
state  at  the  bottom  of  page  6  that  a  subordinate  may  be  questioned 
as  to  facts  solely  within  his  cognizance.  In  the  case  you  quote.  I 
agree  with  you,  that  if  the  subordinate  is  the  only  person  who  holds 
the  data,  he  can  be  called.  And  it  is  only  in  the  advice  situation 
where  we  would  say  it  was  not  germane. 

Professor  Kttrlax-d.  Do  you  think  it  would  be  appropriate  in  the 
Hght  of  the  goal  of  this  committee's  inquiry,  that  is,  to  discover 
ways  of  opening  avenues  of  communication  from  the  Executive  to 
the  legislative  branches  of  government,  that  a  definition  of  what 
you  call  the  advice  privilege,  or  whatever  is  called  the  executive 
privilege  would  be  an  appropriate  function  to  perform  which  is 
not  accomplished  by  the  present  bill  before  us  ? 

Mr.  Dorsex\  Yes.  We  recognize  the  legal  and  drafting  difficulties 
that  would  be  involved.  But  we  think  on  the  whole  it  would  be  a 
desirable  thing  to  attempt  to  develop  standards  in  this  area.  At  the 
moment,  the  issue  is  at  large.  It  is  at  large  and  can  be  potentially 
very  dangerous,  although  nothing  may  happen  for  another  decade. 
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And  then  maybe  there  will  be  another  New  York  Times  ease  in  a 
different  context.  So  we  think  it  would  be  Highly  desirable,  one,  to 
attempt  to  set  up  very  precise  standards:  and,  two,  as  you  suggest, 
to  open  up  channels  of  communication  in  the  matter. 

Professor  Kurland.  Thank  you,  Mr.  Dorsen. 

Senator  Ervin.  Professor  Winter? 

Professor  Winter.  Without  at  all  suggesting  that  I  would  be  in 
favor  of  this  kind  of  inquiry,  I  am  not  sure  where  in  your  scheme 
of  things  the  ability  to  keep  personnel  files  from  Congress — per- 
sonnel files  including  information  on  the  political  beliefs  of  gov- 
ernment employees — fits. 

Mr.  Dorsen.  We  think  the  first  amendment  and  the  privacy  doc- 
trine suffices  for  most  purposes.  For  example,  in  the  case  that 
Governor  Harriman  referred  to,  and  the  case  that  is  uppermost  in 
a  lot  of  people's  minds,  the  Joe  McCarthy  situation,  we  have  no 
trouble  saying  that  the  loyalty — security  files  of  individuals  should 
be  protected  by  well-established  constitutional  doctrine. 

Professor  Winter.  Congress  can  never  inquire  into  whether  the 
people  appointed  to  carry  out  congressional  policies  believe  in 
them  or  things  like  that  ? 

Mr.  Dorsen.  Believe  in  them? 

Professor  Winter.  Or  disagree  with  them.  What  difference  does 
it  make? 

Mr.  Dorsen.  I  think  you  have  covered  about  a  half  dozen  dif- 
ferent issues.  One  of  the  things  I  tell  my  students  is  never  to  use 
the  word  "never."  So  I  wouldn't  agree  to  a  proposition  about  never. 
Now  there  are  well-established  methods  by  which  presidential  ap- 
pointees are  confirmed  by  the  Senate,  and  the  Senate  has  its  con- 
stitutional prerogatives  in  that  area.  There  are  also  well-established 
personnel  policies  within  the  executive  branch.  There  may  be  occa- 
sions when,  in  attempting  to  determine  whether  or  not  a  particular 
policy  of  the  executive  branch  has  been  effectively  applied  or  effec- 
tively developed,  it  will  become  relevant  how  a  particular  individual 
functioned.  But  I  would  think  a  long,  long  time  before  saying  we 
could  ask  a  man  what  his  beliefs  were. 

Professor  Winter.  I  thought  that  was  what  Senator  Fulbright 
wanted  to  ask  Mr.  Kissinger. 

Mr.  Dorsex.  I  have  no  comment  on  that. 

Professor  Winter.  I  am  quite  sure  that  is  exactly  what  he  wanted 
to  do. 

On  section  306-A,  you  argue  that  the  employee  summoned  ought 
to  appear  to  explain  the  reasons  for  invoking  the  privilege.  The 
only  question  T  have  is  whether  he  is  the  right  one  to  ask.  It  may  be 
the  Attorney  General  and  it  may  be  somebody  in  the  President's 
office,  and  it  may  be  any  number  of  other  people.  Indeed,  he  may 
well  have  recommended  that  the  privilege  not  be  invoked.  And  the 
statute  doesn't  permit  anyone  but  him  to  appear. 

Mr.  Dorsen.  I  think  that  is  a  very  good  point.  In  cases  where 
this  comes  up,  the  ones  at  least  in  my  personal  recollection,  usually 
the  man  in  question  does  arrive  with  his  friends  and  those  friends 
could  usually  include  the  Attorney  General  or  a  representative.  But 
I  think  that  is  a  good  point  you  have  made. 
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Professor  Winter.  Yes.  If  they  really  don't  want  to  explain  the 
reasons  for  invoking;  the  privilege,  the  administration  would  be  de- 
lighted to  send  the  person  who  is  summoned,  and  he  would  do  noth- 
ing; but  sit  there  and  say.  they  told  me  not  to  talk. 

Mr.  Dorsen.  I  think  that  is  true.  I  think  the  individual  sum- 
moned should  be  there  also. 

Professor  Kt/rland.  It  is  a  violation  of  the  Nuremberg  rules  to 
plead  superior  orders. 

Professor  Winter.  That  is  all. 

Senator  Ervin.  Mr.    Edmisten  I 

Mr.  Edmisten.  Mr.  Dorsen,  you  are  familiar  with  Senator  Ervin's 
work  in  attempting-  to  prevent  the  Army  from  gathering-  informa- 
tion on  civilians? 

Mr.  Dorsen.  Yes.  sir. 

Mr.  Edmisten.  On  numerous  occasions  he  has  written  to  the 
Army  and  requested  that  they  produce  documents.  More  specifically 
he  has  requested  that  they  produce  three  generals  who  were  con- 
nected most  closely  with  that  operation.  He  has  received  a  number 
of  replies  from  the  Army,  and  here  I  shall  quote  from  a  letter  by 
the  General  Counsel  of  the  Army  in  response  to  Senator  Ervin's 
letter  of  March  4: 

"It  is  quite  possible  that  any  one  or  perhaps  all  of  the  three 
Generals  whom  you  have  requested  to  appear  before  your  Subcom- 
mittee could  be  material  witnesses  in  formal  proceedings  which 
might  grow  out  of  the  current  investigations.  I  am  sure  that  you 
will  agree  that  in  order  to  protect  the  due  process  rights  of  any 
person  who  might  be  the  subject  of  criminal  administrative  charges." 
et  cetera.  In  other  words  he  said,  we  will  not  let  them  come. 

Xow,  those  were  weasel  words  all  the  way  through. 

Attorney  General  Eogers'  seven  categories  are  not,  would  you 
agree,  the  most  stringent  statement  you  ever  have  heard  on  the 
matter  of  executive  privilege? 

Mr.  Dorsen.  I  agree  with  that. 

Mr.  Edmisten.  I  am  not  even  sure  that  the  procedures  over  in  the 
Pentagon  would  fit  Xo.  3.  So  even  Attorney  General  Rogers  could 
not  excuse  them,  could  he  ? 

Mr.  Dorsen.  It  is  very  hard  for  me  to  see  how  these  generals 
could  properly  be  privileged.  Conceivably,  if  there  was  informa- 
tion that  a  specific  inquiry  was  started,  or  imminently  about  to  be 
started,  they  perhaps  might  have  some  sort  of  privilege  related  to 
the  individual's  rights  on  specific  questions.  But  it  seems  to  me 
that  this  is  an  example  of  the  Executive  failing  to  produce  relevant 
individuals  and  information. 

Mr.  Edmisten.  Do  you  see  any  problems  with  Senator  Fulbright's 
proposed  amendments  to  the  bill  which  provides  that  if  the  Presi- 
dent does  not  either  claim  executive  privilege  or  produce  the  in- 
formation required,  funds  will  be  cut  off  from  the  agency  to  which 
the    request    was  made   after   a   60-day   period? 

Mr.  Dorsen.  I  am  dubious  about  that  for  a  number  of  reasons. 
First.  I  agree  with  what  I  think  is  Governor  Harriman's  position 
that  this  sets  up  a  very  antagonistic  situation  from  the  outset,  one 
in  which  the  parties  who  have  to  deal  with  one  another  immediately 
are  put  in  a  situation  of  virtual  animosity. 
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Second,  on  a  different  level,  judging  from  the  experience  of  title 
VI  of  the  Civil  Eights  Act  of  1962,  I  don't  have  too  much  confi- 
dence in  massive  fund  cutoffs.  It  is  the  most  severe  possible  remedy. 
It  is  one  that  will  not  be  invoked;  in  fact,  it  will  be  known  that  it 
will  not  ever  be  invoked,  and  it  will  therefore  not  work.  Accordingly, 
I  would  be  dubious  about  the  proposal. 

Mr.  Edmisten.  I  have  sometimes  speculated  that  if  the  Congress 
wants  to  have  its  laws  duly  executed  and  information  readily  sup- 
plied by  an  agency  or  department,  it  could  set  up  a  mechanism  to 
reduce  the  super  grades  of  that  agency  or  department  in  half.  I 
believe  that  information  would  be  forthcoming  very  quickly.  That 
procedure  is  something  short  of  cutting  off  the  whole  department. 

Mr.  Dorsen.  It  seems  to  have  a  better  prospect. 

Senator  Ervtn.  As  I  interpreted  your  statement  on  the  bottom  of 
page  6,  you  say  that  when  a  Government  employee  has  personally 
had  knowledge  of  pertinent  facts  or  personally  was  responsible  for 
a  policy  decision,  he  is  the  logical  person  for  the  Congress  to  call 
as  a  witness. 

Mr.  Dorsen.  Yes,  sir. 

Senator  Ervtn.  I  wonder  if  you  would  not  agree  with  the  proposi- 
tion that  if  a  Government  employee  has  had  the  direct  responsibility 
for  carrying  out  Government  policy,  he  would  likewise  be  subject  to 
be  called  by  Congress  to  say  what  he  did  in  carrying  out  the  policy. 

Mr.  Dorsen.  Yes;  we  actually  said  that  at  one  point.  We  probably 
should  have  repeated  it.  In  the  third  paragraph  above  the  one  you 
quoted,  we  said  that  the  Congress  may  question  an  employee  on  the 
policy  decisions  that  he  personally  made  or  implemented,  which 
would,  I  think,  cover  perhaps  the  case  that  your  counsel  mentioned. 

Senator  Ervtn.  It  does  exactly. 

The  committee  is  deeply  grateful  to  you  and  the  American  Civil 
Liberties  Union  for  your  appearance  here  today.  I  want  to  thank 
Mrs.  Eastman,  who  has  been  of  great  help  on  several  occasions  to 
the  other  subcommittees  of  which  I  am  chairman,  for  being  present. 

Mrs.  Eastman.  If  I  may  just  add  one  thing  before  we  close,  most 
of  the  testimony  today  has  demonstrated  that  there  is  a  great  deal 
of  overlap  in  peoples'  thinking  in  this  issue  on  executive  or  advice 
privilege,  and  classification.  It  seems  that  the  committee  could  do 
a  very  great  service  to  clear  up  this  confusion  and  to  make  it  quite 
clear  to  this  administration  and  any  other  that  what  the  administra- 
tion has  done  is  to  confuse  informing  Congress  in  making  things 
available  to  the  public.  And  while  I  don't  want  to  carry  that  too 
far.  because  I  believe  that  the  public  ultimately  needs  the  informa- 
tion from  the  Congress,  I  think  drawing  a  clear  distinction  between 
classification  and  executive  privilege  would  go  a  long  way  toward 
redressing  this  kind  of  imbalance. 
Senator  Ervtn.  Thank  you  very  much. 

Mr.  Dorsen.  Thank  you  very  much.  Senator. 
Senator  Ervin.   The  subcommittee  will   stand  in  recess  until   10 
o'clock  on  next  Wednesday. 

(Whereupon,   at    8:43   p.m..   the   subcommittee   adjourned   to   re- 
convene at  10  a.m.,  Wednesday.  August  4,  1971.) 
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WEDNESDAY,   AUGUST   4,    1971 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :15  o'clock  a.m.  in 
room  2228  New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr. 
(chairman  of  the  subcommittee)   presiding. 

Present:  Senator  Ervin,   (presiding). 

Also  present :  Senator  J.  William  Fulbright,  Rufus  L.  Edmisten, 
chief  counsel  and  staff  director. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  Counsel 
will  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  we  are  honored  this  morning  to 
have  the  Honorable  John  Tunney  as  our  first  witness. 

Senator  Ervin.  Senator  Tunney,  we  are  delighted  to  welcome  you 
to  the  subcommittee  and  to  express  the  appreciation  of  the  subcom- 
mittee on  your  willingness  to  appear  and  give  us  the  benefit  of  your 
views  on  one  of  the  most  important  practical  questions  confronting 
the  Congress. 

STATEMENT  OF  THE  HON.  JOHN  V.  TTJITNEY,  A  U.S.  SENATOR  FKOM 

THE  STATE  OF  CALIFORNIA 

Senator  Tunney.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Ervin.  I  might  also  say  that  this  is  an  important  ques- 
tion confronting  the  Executive. 

Senator  Tunney.  It  is  a  great  pleasure  for  me  to  have  the  op- 
portunity to  appear  before  you  this  morning  as  a  witness.  As  a 
member  of  your  subcommittee,  I  have  been  a  great  admirer  tenacity 
of  your  leadership  in  fighting  for  constitutional  rights  of  individ- 
uals and  your  unflagging  devotion  to  the  constitutional  rights  of 
each  person  in  this  country. 

I  might  say  that  at  times,  it  has  taken  a  tremendous  amount  of 
courage  for  you  to  do  what  you  have  done,  and  as  a  junior  member 
of  your  subcommittee,  I  find  such  leadership  inspiring. 

I  appreciate  the  opportunity  that  you  have  offered  me  to  appear 
before  you  to  testify  on  the  issue  of  executive  privilege.  In  my  short 
time  in  the  Senate  and  as  a  member  of  the  Constitutional  Rights 
Subcommittee,  the  problem  of  congressional  inability  to  obtain 
information  from  the  executive  branch  has  been  brought  home  to  me 
in  a  most  vivid  manner.  I  asked  to  appear  before  you  today  in 
order  to  present  a  case  study  of  what  I  have  seen  over  the  past  6 
months. 
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In  relating  my  testimony,  I  am  in  a  most  unusual  position.  The 
distinguished  chairman  of  this  subcommittee  is,  of  course,  also 
chairman  of  the  Constitutional  Rights  Subcommittee.  He  knows 
better  than  any  one  else,  and  certainly  better  than  that  subcom- 
mittee's most  junior  member,  the  events,  the  frustrations  and  the 
excuses  that  the  subcommittee  has  faced  in  its  long  18-month  effort 
to  uncover  the  full  facts  about  Army  spying  and  Government  data 
banks  generally. 

But  I  think  that  for  the  benefit  of  the  other  members  of  the  sub- 
committee, and  for  the  American  people,  who  will  read  this  record, 
it  is  important  to  discuss  at  length  the  operation  of  executive  priv- 
ilege as  it  has  applied  to  the  Constitutional  Rights  Subcommittee 
investigation. 

It  is  also  important  to  present  this  information  because  the  Gen- 
eral Counsel  of  the  Department  of  Defense,  Mr.  J.  Fred  Buzhardt. 
is  a  witness  today,  and  obviously  his  testimony  will  be  set  against 
his  actions  as  one  of  the  protagonists  in  the  case  of  Constitutional 
Rights  Subcommittee  v.  Army  Spying. 

The  subcommittee's  efforts  to  obtain  information  cover,  as  I  nave 
said,  a  period  of  18  months.  I  will  not  relate  the  entire  history  of 
the  subcommittee's  dealing  with  the  Department  of  Defense  and 
the  Department  of  Justice,  but  will  only  select  three  examples  which 
illustrate  the  problem  the  subcommittee  has  faced.  They  are  (1) 
the  missing  generals,  (2)  the  computer  printouts,  and  (3)  the  elusive 
memoranda. 

The  missing  generals  example  began  early  this  year  as  the  sub- 
committee undertook  preparations  for  the  hearings  that  began  in 
late  February.  By  letter  of  February  18,  1971,  the  chairman  asked 
that  certain  persons  be  present  when  the  Department  testified.  In- 
terestingly, the  intent  at  this  time — and  it  was  made  clear  to  the 
Department  orally  and  in  writing — was  not  to  call  these  people  to 
testify.  It  was  to  ensure  that  should  questions  arise  which  the  De- 
partment witnesses  were  not  able  to  answer  out  of  their  own 
knowledge,  they  could  obtain  the  information  from  these  people. 
In  effect,  the  subcommittee  only  wanted  to  make  certain  that  the 
Department  had  proper  back-up  resources  at  the  hearings. 

This  was  particularly  necessary  because  the  Department  witnesses, 
Mr.  Robert  F.  Froehlke  and  Mr.  Buzhardt,  had  only  recently  been 
given  responsibility  in  the  Department  for  the  program  and  the 
congressional  investigation.  Only  since  mid-December — 8  weeks 
earlier — had  they  been  in  charge.  The  subcommittee  wanted  to 
avoid  a  common  problem — or  standard  ploy,  to  be  ungracious — of  a 
Department  sending  an  ignorant  witness  to  avoid  embarassing 
truths.  The  witnesses  the  chairman  requested  were: 

Col.  John  W.  Downie.  Director  of  Counterintelligence.  OACSI; 
Maj.  Gen.  Joseph  A.  McChristian,  ASCI:  William  L.  Parkinson, 
Deputy  Chief,  CI  AD:  Stanley  R.  Resor,  Secretary  of  the  Army; 
Robert  E.  Jordan  TIT,  General  Counsel,  Department  of  Armv;  Gen. 
William  H.  Blakefield,  former  CG.  TJSATNTC:  Bland  West,  Deputy 
General  Counsel,  Department  of  Army;  Maj.  Gen.  William  P.  Yar- 
borough,  former  ACST;  and  Lt.  Col.  William  Mann,  Jr.,  Chief, 
Civil  Disturbance  Branch,  OACSI.  They  all  had  direct  personal 
knowledge  of  the  events  between  1967  and  1971.  They  did  not  appear. 
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Following  the  hearings  it  became  clear  that  these  persons  not  only 
were  necessary  as  back-up  witnesses,  but  that  it  was  essential  that 
they  testify  themselves.  The  issues  raised  and  the  questions  opened 
at  the  hearings  could  only  be  satisfied  if  they  could  give  personal 
testimony.  The  subcommittee  selected  the  three  most  important  wit- 
nesses— the  general  in  command  of  Army  Intelligence  between  1967 
and  1971  and  the  generals  who  were  Assistant  Chiefs  of  Staff  for 
Intelligence.  The  others  on  the  list  were  also  important,  and  I  think 
necessary,  but  the  chairman  decided  that  only  the  three  generals 
were  essential.  In  any  event,  the  subcommittee's  requests  were  re- 
fused. 

This  illustrates  one  Executive  tactic — the  resisting  or  ignoring  of 
senatorial  requests  for  information  until  they  are  reduced  to  the 
bare  essentials,  which  are  then  in  turn  refused. 

A  number  of  different  reasons  have  been  given  for  this  refusal, 
and  in  fact,  those  reasons  have  varied  from  time  to  time. 

The  first  formal  rejection  came  from  the  General  Counsel,  De- 
partment of  Defense  on  March  9,  I  quote  from  his  letter: 

As  Mr.  Froehlke  advised  the  Subcommittee  during  his  testimony,  formal 
investigations  are  in  progress  in  connection  the  activities  of  two  organizational 
units  of  the  Army.  It  is  quite  possible  that  anyone  or  perhaps  all  three  of 
the  general  officers,  whom  you  requested  to  appear  before  your  Subcommittee 
on  March  17,  could  be  material  witnesses  in  formal  proceedings  which  might 
grow  out  of  the  current  investigations.  I  am  sure  you  will  agree,  that  in 
order  to  protect  the  due  process  rights  of  any  persons  who  might  be  the 
subject  of  criminal  or  administrative  charges  as  a  result  of  the  current 
investigations,  it  would  be  inappropriate  for  Generals  McChristian,  Blakefield 
and  Yarborough  to  testify  before  your  Subcommittee  on  this  subject  at  this 
time. 

An  additional  reason  given  was  that  the  generals  were  presently 
stationed  overseas. 

The  chairman  then  sought  to  find  out  what  court-martial  might 
be  contemplated.  The  answer  which  came  back  on  March  26  merely 
described  the  investigation  in  general  terms.  The  relationship  of 
the  generals  to  it  was  left  obscure,  and  even  more  hypothetical  than 
what  was  suggested  in  the  earlier  Department  of  Defense  letter. 
I  quote  from  the  March  26  letter: 

The  formal  investigations  to  which  I  referred  in  my  letter  to  you  of 
March  9  were  initiated  with  respect  to  allegations  that  military  personnel 
from  Fort  Carson  units  and  from  undetermined  units  in  Texas  had  engaged 
in  information  collection  activities  on  individuals  not  affiliated  with  the 
Department  of  Defense.  The  allegations  were  directed  at  personnel  of  other 
than  the  United  States  Army  Intelligence  Command.  The  initial  purposes  of 
the  investigation  are  to  determine  which,  if  any,  of  the  allegations  are 
factually  based,  who  participated  and  who  directed  the  activities,  if  any, 
to  be  performed.  Once  these  questions  are  answered,  it  will  be  necessary  to 
determine,  if  such  occurred,  under  what  authority  they  were  conducted,  and 
whether  any  of  the  activities  exceeded  the  authority  vested  in  the  commander 
who  initiated  them.  These  activities  are  being  subjected  to  formal  investigation 
because  there  is  no  present  evidence  that  civilian  authorities  specifically 
authorized  such  activities  or  were  aware  of  them.  At  this  stage  of  the 
investigation,  it  is  not  possible  to  anticipate  what  might  be  the  nature  of 
the  judicial  or  administrative  actions,  if  any,  that  result. 

At  this  point,  the  controversv  over  the  General's  appearance  esca- 
lated another  notch.  The  Secretary  of  Defense  wrote  the  next  letter. 
In  his  view  the  generals  were  not  the  proper  persons  to  speak  for 
the  Department  on  the  "broader  issues"  the  subcommittee  had  ad- 
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dressed  its  attention  to.  They  were  "under  the  direct  supervision 
and  control  of  senior  civilian  officials." 

Of  course,  one  of  the  questions  the  subcommittee  wants  to  resolve 
is  whether  they  were  under  control  of  the  civilians.  The  other  infor- 
mation it  seeks  relates  to  operations,  the  need  for  intelligence,  how  it 
is  analyzed,  and  what  use  it  was.  These  are  questions  which  only  the 
senior  intelligence  officers  by  their  experience,  training,  and  com- 
mand responsibility,  are  in  a  position  to  answer.  Again  for  the 
record,  I  quote: 

It  was  against  this  background  that  the  Department  of  Defense  decided 
that  the  proper  spokesmen  for  the  Department  in  these  hearings  should  be 
the  senior  civilian  officials  directly  responsible  for  the  programs  under  review 
by  your  subcommittee.  As  our  general  counsel  advised  you,  I  designated  the 
Assistant  Secretary  of  Defense  (Administration),  Mr.  Robert  Froehlke,  to 
represent  me  at  the  hearings  and  to  provide  you  with  an  in-depth  report 
of  the  events  surrounding  the  counterintelligence  role  in  the  military  depart- 
ments. He  was  also  directed  to  report  to  you  the  actions  which  have  been 
taken  to  insure  that  civilian  control  is  maintained,  and  that  adequate  safe- 
guards are  instituted  to  insure  against  violations  of  individual  privacy. 
The  Assistant  Secretary  and  the  general  counsel  were  completely  candid  in 
their  evaluation  of  what  transpired,  and  sought  to  give  you  a  full  and 
complete  account  of  the  organizational  and  policy  changes  which  I  had 
directed.  The  86-page  prepared  statement  by  the  Assistant  Secretary  was 
supplemented  by  that  of  the  general  counsel  of  the  Department  of  Defense, 
and  in  the  closing  part  of  the  hearings  by  the  general  counsel  of  the  Depart- 
ment of  the  Army.  Following  the  hearings,  additional  documents  and  in- 
formation were  collected  and  transmitted  to  your  staff,  and  additional  sub- 
missions will  be  forthcoming  as  a  result  of  still  further  requests  set  forth 
in  your  March  30  letter. 

Against  this  background  of  events,  the  request  for  the  appearance  of  Major 
Generals  McChristian,  Blakefield  and  Yarborough  before  the  subcommittee 
is  frankly  disquieting.  These  individuals,  while  highly  qualified  in  their  area, 
cannot  speak  for  the  Department  of  Defense  on  the  broader  issues  to  which 
the  subcommittee  has  addressed  its  attention.  These  individuals  do  not  occupy 
high  level  policy  positions  as  they  relate  to  central  issues  under  discussion, 
but  are  instead  under  the  direct  supervision  and  control  of  senior  civilian 
officials.  Even  though  your  invitation  to  these  witnesses  be  based  on  a  desire 
to  review  past  events  during  the  period  1967-1969.  I  believe  this  has  been 
fully  covered  in  the  testimony  and  in  the  records  submitted  by  the  Depart- 
ment of  Defense  before,  during  and  subsequent  to  the  hearings.  Consequently. 
I  do  not  believe  it  appropriate  that  the  general  officers  in  question  apnear 
before  your  subcommittee,  but  that  any  desired  testimony  as  referred  t'o  in 
your  March  30  letter,  should  be  furnished  by  my  designated  representative, 
Mr.  Robert  Froehlke. 

Another  reason  for  not  presenting  the  generals — one  given  orally — 
was  that  it  is  executive  branch  policy  not  to  present  intelligence 
personnel  before  congressional  subcommittees.  I  do  not  know  where 
this  policy  originated  but  certainly  Mr.  Hoover  testifies  regularly  ^ 
As  head  of  the  FBT,  it  is  most  appropriate  that  ho  should.  Indeed, 
one  of  the  generals  {General  Yarborough)  appeared  briefly  before 
the  Senate  Committee  on  Government  Operations  on  April  25.  1968. 
to  answer  possible  questions  on  Army  spying.  The  following  is  his 
exchange  with  Senator  McClellan   during  those  hearings: 

Statement  of  Maj.  Gen.  William  P.  Yarborough,  U.S.  Army  Intelligence 

General  Yarborough.  Yes,  Mr.  Chairman,  we  have  been  gathering  a  great 
deal  of  intelligence;  85  percent  of  this  however,  comes  from  the  FBI,  10  per- 
cent from  the  local  police,  about  5  percent  comes  from  our  own  observation 
and  from  the  press. 

The  Chairman.  So  you  have  accumulated  intelligence  information  through 
the  sources  that  you  have  named? 
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General  Yarborough.  Yes,  sir. 

The   Chairman.    I    want    to    ask   you,    have   you    discussed    this    with    the 

Secretary? 

General  Yarborough.   Very  closely,  Mr.   Chairman. 

The  Chairman.  In  other  words,  the  Secretary  is  familiar  with  all  of  this 
information  you  have? 

General  Yarborough.  Yes,  sir 

The  Chairman.  That  is  what  I  am  getting  at,  Mr.   Secretary. 

Mr.  McGiffert.  I  am  sorry.  Maybe  I  misled  you,  Mr.  Chairman  I  feel 
completely  up-to-date  with  respect  to  what  information  the  intelligence  com- 
munity has  gathered. 

The  Chairman.  Either  you  misled  me  or  I  misunderstood  you.  So  now  we 
have  it  cleared  up.  Do  you  have  information  that  the  leaders  of  this  movement 
have  said  that  they  are  going  to  come  here  and  block  bridges  leading  into 
Washington  and  block  traffic,  the  free  flow  of  traffic?  Do  you  have  that 
information  in  your  intelligence? 

General  Yarborough.  Mr.  Chairman,  we  have  all  the  information  that  the 
FBI  has. 

The  Chairman.  I  did  not  ask  you  that.  You  can  either  answer  or  refuse. 
This  is  a  conference.  Do  you  have  information  as  to  what  I  have  asked  you? 
Is  that  in  your  intelligence? 

General  Yarborough.  We  have  information  that  such  statements  have  been 
made ;  yes,  sir. 

The  Chairman.  By  leaders  of  this  movement? 

General  Yarborough.  Yes,  sir. 

The  Chairman.  By  officials  in  what  organizations?  SCLC,  as  an  illustration? 
Southern  Christian  Leadership  Conference,  by  high  officials  in  that  conference? 
Do  you  have  that  intelligence  information  that  they  have  made  such 
statements? 

General  Yarborough.  I  would  say,  Senator,  that  we  have  every  bit  of  in- 
formation that  you  have  there. 

The  Chairman.  How  do  you  know  how  much  I  have  here? 

General  Yarborough.  Because  I  think,  sir,  we  have  access  to  what  all  of 
the  principal  intelligence  collectors  have  gathered. 

The  Chairman.  You  have  not  given  us  that  information.  How  do  you  know 
what  I  have?  I  am  just  asking  to  find  out  how  prepared  we  are  and  are 
we  taking  into  account  these  things.  All  I  am  asking  you  is  just  be  responsive 
to  my  questions,  if  you  will.  Do  you  have  this  information  that  leaders  of 
the    Southern   Christian    Leadership   Conference  have   made    such   statements? 

General  Yarborough.  Yes,   Senator. 

The  Chairman.  Do  you  also  have  statements  from  them  or  others  associated 
with  this  march  movement  or  camp-in  demonstration  program  or  project, 
rather,  that  they  intend  to  disrupt  the  functions  of  government  including 
the  executive  and  legislative  branches  of  the  Federal  Government,  by  blocking 
office  buildings,  office  suites  of  Government  officials,  Senators  and  Representa- 
tives and  hallways  in   public  buildings? 

General  Yarborough.  Senator,  this  information  has  been  reported  to  our 
intelligence  collectors. 

The  Chairman.  To  your  intelligence  collectors? 

General  Yarborough.  Yes,   sir. 

The  Chairman.  Through  what  source?  You  gave  three  sources. 

General  Yarborough.  Through  the  FBI,  the  press,   Senator,  and  the  police. 

The  Chairman.    So   they   have  that  information? 

General  Yarborough.  Yes,  sir ;  they  have  it. 

The  Chairman.  Have  you  also  information  in  your  intelligence  file  that  large 
numbers  of  participants  in  this  camp-in,  in  this  march,  may  engage  in  acts 
of  civil  disobedience  to  such  an  extent  and  with  such  zeal  that  the  police  will 
be  faced  with  the  problem  of  having  to  make  more  arrests  than  they  are 
capable  of  handling?   Do   you  have  information   that  that   will  likely   occur? 

General   Yarborough.   We   have  no  firm   information   on   numbers,    Senator. 

The  Chairman.  But  that  they  will  engage  in  civil  disobedience:  do  you  have 
that  information? 

General   Yarborough.   We  have   heard   expressed  intentions   on   that   score. 

The  Chairman.  Is  that  also  from  the  leaders  of  these  organizations,  the 
ones  I  mentioned  particularly? 

General  Yarborough.  Secondhand  to  us  through  other  sources. 
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The  Chairman.  The  FBI  as  an  illustration? 

General  Yarborough.  The  FBI ;  yes,  sir. 

The  Chairman.  Do  you  have  information  through  that  same  source  or  any 
other  source  that  they  intend  to  defy  any  Government  order  or  injunction 
which   would   restrict   their  movements  or  actions  in  committing  these  acts? 

General  Yarborough.  I  am  generally  aware  of  statements  on  that  order. 
I  can't  say  that  that  exact  quote  is  the  one  I  have  seen. 

The  Chairman.  From  that  information  did  you  get  the  implication,  if  not 
the  direct  impression,  that  they  do  plan  and  have  said  that  they  will  defy 
any  Government  orders  or  injunctions  that  will  restrict  their  movements  or 
actions?  Did  you  get  that  impression   from   the  information   you  have? 

General  Yarborough.  Senator,  our  intelligence,  if  you  will  permit  me,  sir, 
goes  through  a  couple  of  stages.  One  is  the  collection  of  raw  material.  The  next 
stage  in  collating  this  material  and  trying  to  deduce  something  credible  out 
of  it  in  order  to  pass  instructions  to  task  force  commanders  or  people  that 
need  it.  A  great  deal  of  this  material  is  winnowed  out  in  that  process  as 
not  being  worthy  of  passing  on.  There  is  a  difference  between  making  state- 
ments, obviously,  and  the  capability  to  carry  these  things  out. 

The  Chairman.  I  am  indulging  the  assumption  that  you  weed  it  out  and 
so  forth.  After  doing  that,  do  you  still  have  this  impression,  or  does  it 
carry  to  you  that  implication? 

General  Yarborough.  The  implication  to  me  is  that  the  people  who  made 
these  statements  would  like  to  carry  those  things  out,  but  I  see  no  hard 
organizational  structure  at  this  point  or  any  indications  of  actual  numbers 
or  the  things  that  we  deal  on  in  the  military,  of  time-space  factors  that 
would  permit  these  things  to  happen  to  the  degree  that  those  statements 
would  indicate. 

The  Chairman.  That  is  kind  of  begging  the  question.  The  question  is : 
Do   you  get  the  impression  they   want  to   do  it  and   intend  to  try   to  do  it? 

General  Yarborough.  All  I  can  deduce  about  their  intention,  Senator,  is 
what  they  have  said. 

The  Chairman.  And  what  they  have  said  declares  that  intention ;  does 
it  not? 

General  Yarborough.  I  would  think  perhaps  on  the  part  of  the  individual 
who  made  the  expression,  but  not  necessarily  reflected  into  an  organizational 
capability.   I  don't  know  the  degree  to  which  it  would  be. 

The  Chairman.  You  do  have  information  that  they  plan  to  construct 
shanty-type  buildings,  preferably  on  public  property,  to  symbolize  the  plight 
of  the  poor?  Your  intelligence  tells  you  that:  does  it  not? 

General  Yarborough.  We  have  that  information.  Senator. 

The  Chairman.  Do  you  also  have  the  information  in  your  intelligence  from 
their  public  statements  and  from  other  sources  possibly  that  they  will  continue 
to  engage  in  all   of  the  above  activities  until   their  demands  are  met:? 

General    Yarborough.    We    have    gathered    such    statements ;    yes.    Senator. 

The  Chairman.  So  you  cannot  say  you  are  not  on  notice  of  what  they  have 
said  they  plan  to  do  and  intend  to  do? 

General  Yarborough.  We  cannot  say  that. 

The  Chairman.  You  are  on  notice? 

General  Yarborough.  We  are  on  notice. 

The  Chairman.   Let  me  ask  you  one  or  two  other  questions. 

Does  your  intelligence  information  also  reveal  that  there  have  been  meetings 
of  known  black  militants — I  will,  for  the  moment,  ask  you  generally,  and  if 
necessary  I  will  confine  it  to  the  State — in  which  meetings  they  have  discussed 
that  the  militant  and  revolutionaries,  that  is.  the  most  radical  and  extremists 
of  these  groups  are  preparing  and  ready  to  take  over  and  support  a  different 
leader  once  they  get  to  Wasbington  and  get  started? 

General  Yarborough.  Senator,  I  have  no  intention  of  trying  to  evade  the 
question  but  I  must  say.  sir,  that  the  primary  agency  for  gathering  this 
information  and  the  one  that  has  the  entire  responsibility  is  the  Federal 
Bureau  of  Investigation. 

If  I  were  to  report  what  has  been  passed  to  me  along  that  line,  I  would 
naturally  have  to  get  a   release  from  the  Attorney   General. 

An  interesting;  sidelight  to  this  controversy  is  that  the  Pepart- 
ment  lias  made  witnesses  available  on  demand  to  staff  members  of 
another   committee   which    made    inquiries   into   Army   spying.    Ap- 
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parently  congressional  staffs  have  privileges  Senators  do  not.  Per- 
haps when  the  generals  testify  before  the  Constitutional  Rights 
Subcommittee  staff,  the  general  counsel  will  be  kind  enough  to  let 
the  Senators  listen  in. 

Another  aspect  of  this  controversy  is  very  significant.  One  of  the 
major  reasons  to  have  the  generals  appear  is  to  get  testimony  on 
how  the  program  was  originated.  Was  it  conceived  by  the  generals 
and  concealed  from  their  civilian  superiors,  or  was  it  in  response 
to  civilian  orders? 

Obviously,  the  civilian  officials  in  the  Department  do  not  want  to 
risk  the  chance  that  these  generals  might  set  forth  the  story  in  a 
way  which  differs  from  the  carefully  framed  Department  position. 
But  at  the  same  time,  there  is  much  political  gain  in  shifting  the 
responsibility  to  their  predecessors  in  the  Department  who  might 
be  of  a  different  political  party.  The  solution  in  this  case  was  a 
deliberate  leak  to  the  press,  including  documents  which  they  have 
not  sent  to  the  subcommittee.  This  leak,  and  I  will  ask  to  have  it 
printed  in  the  record,  details  the  present  administration's  political 
case  against  their  predecessors.  And  as  if  such  leaks  were  not  suffi- 
ciently damning  of  themselves,  the  Secretary  of  Defense  himself 
chose  to  lend  the  weight  of  his  office  to  such  charges  by  alleging  in 
a  statement  quoted  widely  in  the  press  that: 

Contrary  to  some  of  the  public  statements  made  by  the  former  Attorney 
General,  he  had  knowledge  of  this  order  [authorizing  military  surveillance  of 
civilians]  and  it  was  circulated  at  the  highest  levels  of  our  Government. 

I  know  the  chairman  wants  to  resolve  the  Army  spying  issue  on 
a  nonpartisan  basis,  letting  the  chips  fall  where  they  may.  But  one 
cannot  ignore  the  blatant  political  aspects  of  the  Department  of 
Defense  behavior. 

The  upshot  of  the  missing-generals  case  is  that  the  press  and  the 
public  gets  only  the  side  of  the  story  that  the  Department  wants 
them  to  hear.  But  the  subcommittee  does  not  get  the  witnesses  it 
wants,  and  the  public  still  does  not  get  the  information  it  needs 
about  Army  spying. 

Mr.  Chairman,  my  second  example  involves  the  computer  print- 
outs produced  by  the  computers  which  constituted  the  Army's  data 
banks.  One  of  the  aspects  of  this  inquiry  is  to  determine  why  the 
Army  spied,  what  standards  it  used,  what  information  was  deemed 
important,  and  how  broad  was  the  net.  The  best  evidence  of  this  is 
the  actual  printout  of  the  Army  computers.  Naturally,  the  sub- 
committee requested  the  copies,  and  to  my  surprise  if  not  the  chair- 
man's, the  printouts  were  delivered  to  him. 

But  one  of  the  important  goals  of  the  inquiry  is  to  demonstrate 
to  the  Congress  and  the  public  what  the  results  of  the  Army  spying 
were.  Unfortunately,  the  printouts  were  all  classified.  Consequentlv, 
the  chairman  has  sought  to  have  the  materials  declassified.  The 
Department  has  refused  to  do  so.  Its  reason  is  that  it  wants  to 
protect  the  privacv  of  the  persons  named  in  the  reports.  (March 
19,  1971  letter.) 

Xow.  many  people,  including  myself,  find  it  noteworthy  that  the 
Department  of  Defense,  which  spent  a  number  of  years  invading 
the  privacv  of  thousands  of  American  citizens  by  spying  on  their 
exercise  of  the  right  to  free  speech  should  give  privacy  as  a  reason 
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for  not  letting  Senator  Ervin  use  these  materials  in  his  effort  to 
protect  privacy.  The  irony,  however,  seems  to  escape  the  Depart- 
ment. 

To  avoid  jeopardizing  anyone's  privacy,  the  chairman  asked  the 
subcommittee  staff  to  prepare  a  report  analyzing  the  printouts.  The 
report  contains  no  one's  name.  My  understanding  is  that  tho  chair- 
man would  not  use  a  name  unless  he  received  permission  from  the 
individual  concerned.  Nonetheless,  the  Department  has  refused  to 
declassify  the  subcommittee  report — Senator  Ervin's  own  report.  As 
a  result,  the  Department's  privacy  remains  protected,  under  a  misuse 
of  the  classification  rules,  merely  to  protect  it — and  not  the  Ameri- 
cans  it   spied   on— from    an   invasion   of   privacy. 

Let  me  review  briefly  the  reasons  given  by  the  Department  of 
Defense  for  refusing  to  allow  the  subcommittee's  own  report  to  be 
made  public.  This  comes  from  a  letter  dated  June  10.  1971.  from 
the  Department  of  Defense  counsel  to  the  subcommittee's  Chief 
Counsel. 

(1)  Publication  would  be  prejudicial  to  a  lawsuit  now  in  progress. 

(2)  Statements  of  an  individual  nature  are  contained  in  the 
report : 

"It  is  one  thing  to  put  it  in  an  investigative  fde.  but  quite  another 
thing  to  publish  it  in  a  committee  report  available  to  the  public- 
at-large." 

(3)  Publication  would  be  in  contradiction  to  the  conditions  under 
which  the  printouts  were  made  public. 

(4)  The  report  is  outdated. 

(5)  No  useful  purpose  would  be  served  since  the  programs  have 
been  discontinued. 

(6)  The  report  contains  misstatements  of  fact,  or  omissions. 
The  short  answers  to  each  of  these  excuses  are  simple. 

1.  There  is  no  rule  prohibiting  a  congressional  investigation  when 
a  lawsuit,  and  certainly  not  a  civil  suit,  is  in  progress.  That  suit 
may  go  on  for  years. 

2.  All  the  descriptions  of  individuals  in  the  report  are  carefully 
selected  with  names  deleted  so  as  to  avoid  identification  with  a 
specific  person. 

3.  The  condition — unilaterally  imposed — was  to  protect  individual 
privacy,  not  the  Army's. 

4.  The  report  has  been  updated. 

5.  If  the  subcommittee  sees  a  useful  purpose,  that  is  enough.  The 
Defense  Department  does  not  control  Senate  investigations. 

6.  The  report  can  be  corrected. 

Mr.  Chairman,  as  you  know,  there  is  much  more  to  your  epic  quest 
for  information  about  Army  surveillance.  I  would  like  to  present 
for  the  record  the  full  story,  because  I  think  it  is  a  sorry  story  of 
Executive  disregard — and  I  would  even  say  contempt — for  you,  for 
the  subcommittee,  for  the  Senate,  and  for  the  American  public. 
However,  that  would  take  a  good  long  time.  More  of  the  story  can 
be  found  in  the  long,  patient  correspondence  you  have  addressed 
to  the  Department  over  the  past  18  months.  If  you  have  no  objection, 
I  would  like  to  ask  that  this  correspondence  be  placed  in  the  hear- 
ing record. 
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Senator  Ervin.  It  will  be  placed  in  the  record  immediately  after 
your  statement. 

Senator  TrxxEY.  Thank  you,  Mr.  Chairman. 

Quite  clearly  the  Congress  cannot  legislate  on  this  matter  unless 
and  until  it  lias  the  full  story.  From  the  last  letter  the  chairman 
addressed  to  the  Army,  it  is  apparent  that  he  has  learned  of  entire 
new  areas  which  must  be  explored.  Since  I  know  how  little  infor- 
mation he  has  been  able  to  extract  from  the  Army  directly,  I 
assume  he  has  been  forced  to  fall  back  on  other  sources^  In  this 
entire  inquiry,  the  Army  has  provided  only  corroboration,  and 
then  grudgingly,  to  what  the  chairman  has  found  out  elsewhere. 
My  evaluation  of  this  correspondence  reveals  quite  clearly  that  the 
Army  has  kept  from  the  subcommittee  the  original  materials  and 
the  fruits  of  its  own  inquiries.  It  has  done  this  to  limit  and  frustrate 
the  subcommittee's  investigation.  It  apparently  fears  that  subcom- 
mittee access  to  witnesses  and  documents  that  can  give  undigested, 
raw  facts  will  disclose  information  the  Army  would  rather  keep 
private.  It  much  prefers  to  have  only  its  interpretations  of  facts 
and  events,  carefully  phrased  and  full  of  plausible  denials  and 
evasions,  before  the  Congress.  That  is  the  real  explanation  for  the 
attitude  it  has  taken  towards  the  subcommittee's  investigations  and 
requests. 

My  last  example  is  drawn  from  the  subcommittee's  experience 
with*  representatives  of  the  Justice  Department  concerning  the 
nature  and  extent  of  surveillance  by  its  various  agencies  and  in 
particular,  the  existence  or  nonexistence  of  guidelines  governing 
the  conduct  of  such  surveillance  and  the  confidentiality  of  data  col- 
lected. I  have  designated  this  example  as  the  "Elusive  Memoranda" 
for  various  reasons  that  should  soon  become  obvious. 

Beginning  last  June  the  subcommittee  wrote  to  32  Federal  agencies 
inquiring  into  the  existence  and  nature  of  data  banks  throughout 
the  executive  branch  of  the  Government.  The  responses  of  22 
agencies,  describing  such  data  banks  in  varying  degrees  of  detail, 
were  received  by  the  subcommittee.  Of  particular  concern  however, 
as  might  be  expected,  was  the  reply  of  the  Justice  Department, 
listing  a  variety  of  agencies  which  collect  and  assemble  data  in 
various  forms  on  millions  of  citizens  who  have  broken  no  laws  and 
are  not  suspected  of  unlawful  activity. 

That  reply  was  typical  of  the  tactic  which  was  to  become  most 
familiar  to  the  subcommittee  in  the  months  that  followed :  Incom- 
plete information  justified  by  the  narrowest  possible  reading  of  the 
subcommittee's  request,  necessitating  further  inquiry  by  the  sub- 
committee. 

As  a  result,  a  further  request  was  made  in  the  hope  of  obtaining 
a  complete  response  on  the  nature  and  extent  of  data  collection  by 
the  Justice  Department.  You  may  recall,  Mr.  Chairman,  that  in 
order  to  refresh  the  recollection  of  the  Department,  the  subcom- 
mittee in  fact,  listed  some  of  the  additional  data  banks  discovered 
by  the  subcommittee,  but  theretofore  omitted  from  the  Depart- 
ment's response. 

Again,  the  reply  was  grudging,  limited,  and  omitted  any  reference 
to  the  standards  or  guidelines  governing  these  activities.  It  was 
therefore,  of  particular  concern  to  the  subcommittee  to  determine 
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from  the  appropriate  officials  of  the  Justice  Department  the  exist- 
ence and  precise  nature  of  the  guidelines  and  safeguards  governing 
the  collection,  assembly,  and  dissemination  of  information  on  law 
abiding  citizens. 

On  March  17,  1971,  the  subcommittee  convened  to  hear  Assistant 
Attorneys  General  William  Rehnquist  and  Eobert  Mardian.  What 
we  witnessed  was  still  another  round  of  confusion,  obfuscation,  and 
evasion  of  direct  response — an  evasion  I  might  add  which  con- 
tinues to  this  day. 

When  asked  by  members  of  the  subcommittee  to  explain  the 
authority  for  and  controls  governing  data  collection  by  the  Depart- 
ment, Mr.  Mardian  (after  being  reminded  that  the  FBI  was  indeed 
an  agency  of  the  Justice  Department)  trotted  out  a  4-year-old  mem- 
orandum from  a  former  Attorney  General  dealing  with  one  limited 
program  and  quoted  a  single  paragraph  as  the  basis  for  data  collec- 
tion and  surveillance  on  law  abiding  citizens  by  Justice  Department 
agencies.  When  pressed  by  understandably  incredulous  members  of 
the  subcommittee,  Mr.  Mardian  hastened  to  assure  us  that  indeed 
there  must  be  additional  guidelines  covering,  for  example,  the  FBI. 
Yet  the  nature  of  those  guidelines,  the  safeguards  they  contain— 
and  frankly  their  very  existence — continue  to  be  in  doubt  despite  the 
persistent  requests  of  the  subcommittee  for  production  of  any  of 
those  documents.  In  fact,  when  the  subcommittee  made  further  oral 
requests  for  those  guidelines,  the  response  of  the  Justice  Department 
was  in  effect,  "we  do  not  know  what  you  are  talking  about."  Finally, 
the  subcommittee  resorted  to  a  formal  letter  quoting  the  testimony 
of  Mr.  Mardian  claiming  such  guidelines  existed  and  asked  in 
effect,  "whatever  you  were  talking  about  is  what  we  want  to  see." 

In  fact,  the  only  directive  governing  surveillance  by  Justice  De- 
partment agencies  that  I  know  of  is  one  which  came  to  our  attention 
through  the  so-called  "Media  raid,"  which  suggests  that  FBI  efforts 
be  concentrated  to  give  the  impression  of  having  "an  agent  behind 
every  mailbox." 

Further  indication  of  the  seriousness  of  the  situation  is  the  fact 
that  nowhere  in  the  response  of  the  Justice  Department  to  the  sub- 
committee's request  for  a  listing  of  Government  data  banks  is  there 
any  mention  of  the  so-called  "Security  Index"  which  reportedly 
contains  entries  on  25  million  people.  This  despite  the  fact  that  the 
Department's  response,  coupled  with  the  testimony  of  its  witnesses, 
purported  to  be  a  complete  inventory  of  all  such  collections. 

Mr.  Chairman,  as  you  recall  better  than  any  of  us,  on  March  17, 
1971.  the  subcommittee  requested  copies  of  the  documents  cited  by 
Assistant  Attorney  General  Mardian  in  his  testimony — or  rather 
claimed  to  exist  by  him.  It  is  now  August  4,  1971 — almost  5  months 
since  Mr.  Mardian]s  testimony  that  there  were  guidelines  and  over 
a  year  after  the  initial  requests  to  the  Justice  Department — and  we 
have  yet  to  receive  any  documents  setting  forth  or  describing  the 
guidelines  governing  Justice  Department  data  collection  on  individ- 
uals. 

Senator  Ervix.  I  would  like  to  say  on  this  point  that  the  silence 
of  the  tomb  is  equaled  only  by  the'  silence  of  the  Department  of 
Justice. 
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Senator  Tunney.  In  the  meantime,  the  executive  branch  has  de- 
veloped the  theory  that  by  executive  order,  without  even  the  briefest 
pass  through  the  Congress,  it  can  even  further  expand  its  data 
gathering  activities  through  an  attempted  end  run  with  the  Sub- 
versive Activities  Control  Board. 

Mr.  Chairman,  I  am  deeply  concerned  with  the  results  of  these 
and  innumerable  other  examples,  examples  with  which  every  Mem- 
ber of  the  House  and  Senate  is  familiar.  We  are  witnessing  an  era 
in  which  the  legislative  branch  of  our  Government  is  being  progres- 
sively sapped  of  the  ability  to  legislate  by  the  conscious  and  delib- 
erate denial  of  the  information  upon  which  to  base  its  decisions. 

These  denials  are  becoming  increasingly  pervasive  and  present  a 
threat  to  the  very  basis  of  our  Government.  Historic  constitutional 
principles  of  separation  of  powers  and  checks  and  balances  are  being 
persistently  eroded  to  the  point  where  they  may  soon  be  meaningless. 

The  information  gap  between  the  Executive  and  the  legislative 
branches  has  always  been  substantial  even  without  the  Frankenstein 
growth  of  executive  privilege.  Time  and  again  Senators  and  Repre- 
sentatives must  make  decisions  based  upon  information  developed  by 
a  legislative  staff  no  larger  than  a  half  dozen  persons  at  most.  Con- 
trast this  with  executive  departments  capable  of  producing  hun- 
dreds of  pages  of  documents  (and  classifying  them)  overnight. 

But  when  we  add  the  hydraheaded  monster  that  executive  priv- 
ilege has  become,  the  peril  of  the  Congress  is  most  acute. 

Mr.  Chairman,  I  fear  for  our  ability  to  legislate  responsibly  if 
this  trend  continues.  The  examples  I  have  described  this  morning 
are  typical  of  the  problem  we  face.  People  in  this  country  are 
deeply  concerned,  and  rightly  so,  about  the  nature  and  extent  of 
governmental  intrusions  on  their  privacy.  In  many  ways,  the  investi- 
gations we  have  begun  in  the  subcommittee  place  an  even  greater 
obligation  upon  us  to  bring  them  to  a  public  resolution.  For  one 
thing,  the  public  has  the  right  to  know  whether  we  have  seen  any- 
thing more  than  the  tip  of  the  iceberg.  More  importantly,  however, 
we  must  determine  what  guidelines  and  safeguards  should  be.  In 
short,  we  are  being  asked  to  act  like  responsible  members  of  the 
legislative  branch.  Yet  we  continue  to  be  denied  the  most  essential 
component  of  the  legislative  process,  the  information  upon  which 
to  make  responsible  judgments.  I  dread  the  day  when  Congress  will 
be  forced  to  govern  by  subpoena,  but  it  would  seem  that  that  day 
is  drawing  ever  nearer  because  of  the  stubborn  refusal  of  the  execu- 
tive branch  of  our  Government  to  deal  in  an  open  and  honest 
manner  with  the  Congress. 

(Information  referred  to  follows:) 

(Subcommittee   insert.) 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  June  10,  1911. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Constitutional  Rights, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Your  questions  concerning  the  Fort  Monroe  and  the 
Fort  Hood  data  banks  and  the  additional  files  referred  to  on  page  3  of  your 
March  30,  1971  letter  to  Secretary  Laird  have  been  referred  to  me  for  reply. 
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As  you  know,  representatives  from  the  Army  met  with  the  Subcommittee's 
Chief  Counsel  for  several  hours  on  April  15  to  respond  to  the  six  questions 
set  forth  on  page  2  of  your  letter.  During  these  discussions,  he  raised  addi- 
tional questions  about  the  Fort  Monroe  and  the  Fort  Holabird  computer 
systems.  Answers  to  these  questions  are  enclosed  at  Tab  A. 

It  is  believed  that  the  submissions  included  with  this  letter,  plus  certain 
follow-up  actions  by  the  Department  of  the  Army,  will  provide  the  Committee 
with  as  complete  a  report  of  the  computer  operations  as  possible  under  the 
circumstances.  In  this  respect,  it  is  noted  that  the  draft  report  of  the 
Constitutional  Rights  Subcommittee  Staff,  dated  April  26,  1971,  suggests  a 
certain  unresponsiveness  on  the  part  of  the  Department  of  the  Army.  The 
record  is  to  the  contrary.  The  Department  has  endeavored  at  all  times  to 
furnish  a  full  and  complete  account  despite  the  fact  that  the  computer 
operations  in  question  have  long  since  been  disbanded,  and  the  computer  print- 
outs at  Fort  Holabird  and  Fort  Monroe  destroyed  except  for  those  which 
are  now  in  the  temporary  custody  of  the  Subcommittee.  To  secure  a  technical 
explanation,  the  Department  of  the  Army  contacted  the  originators  of  the 
computer  system  and  obtained  their  recollections  as  to  the  meaning  of  the 
computer  code  symbols. 

With  reference  to  your  request  for  further  information  on  the  Fort  Monroe 
and  Fort  Hood  computer  data  banks,  answers  to  your  various  questions  have 
been  prepared  from  the  information  presently  available  and  from  the  recol- 
lection of  those  who  worked  on  these  programs.  The  destruction  of  these 
computer  data  banks  and  related  files  last  year  makes  it  quite  difficult  to 
answer  many  of  your  questions.  In  this  regard,  the  Army  is  unable  to  provide 
you  copies  of  any  documents,  manuals,  or  other  publications  relating  to 
the  establishment  of  these  systems  because  they  are  no  longer  available  and 
in  some  cases  existed  only  in  a  fragmentary  and  informal  form.  However, 
two  pamphlets  on  coding  instructions  for  the  Fort  Holabird  computer  are 
being  held  by  the  Department  of  Justice  for  purposes  of  the  Tatum  v.  Laird 
litigation.  These  may   be  of  interest  to  you  in  your  inquiry. 

The  Fort  Monroe  computer  data  banks,  known  as  the  Counterintelligence 
Records  Information  System  (CRIS),  was  established  in  January  1968  but 
was  not  computerized  until  May  1968.  CONARC  sought  and  obtained  approval 
for  the  computerization  of  this  system  in  April-May  1968  in  accordance  with 
the  provisions  of  paragraph  2-1,  Army  Regulation  18-2  (attached).  This 
regulation  does  not  establish  the  criteria  for  reviewing  the  propriety  of  a 
particular  system ;  it  only  outlines  the  procedures  for  reviewing  the  feasibility 
of  a  particular  program  in  light  of  available  and  prospective  computer  resources 
and  requirements.  On  April  1,  1970,  the  Secretary  of  the  Army  issued  a 
policy  letter  which  required  his  personal  approval  of  any  computerized  data 
bank  on  civilians  not  affiliated  with  the  Department  of  Defense  and  only 
after  consultation  with  Congress.  DOD  Directive  5200.27  now  imposes  the 
requirement  that  the  Chairman  of  the  Defense  Investigative  Review  Council 
approve  such  computer  operations. 

CRIS,  the  Fort  Monroe  system,  was  designed  to  retrieve  civil  disturbance 
information  rapidly  and  generate  data  and  statistics  to  assist  CONARC  in 
the  prediction  of  civil  disturbances  which  might  result  in  the  deployment  or 
commitment  of  federal  troops.  The  attempt  to  predict  possible  civil  disturb- 
ances or  incidents  related  directly  to  the  requirements  placed  on  CONARC 
to  provide  Task  Forces  for  deployment  and  for  actual  use  in  civil  disturbances 
in  accordance  with  the  Army  Civil  Disturbance  Plan  (Garden  Plot).  The 
statistics  and  other  data  produced  by  this  program  were  considered  to  be  a 
necessary  adjunct  to  the  requirements  and  responsibilities  imposed  by  the 
Army  Civil  Disturbance  Plan,  and  it  was  hoped  that  this  data  would  assist 
CONARC  staff  in  planning  for  and  reacting  to  situations  calling  for  the 
possible  use  of  federal  troops. 

The  CRIS  contained  three  basic  categories  of  information  with  a  cross- 
reference  retrieval  capability  among  them :  personalities,  organizations,  and 
incidents.  The  information  itself  was  stored  on  magnetic  discs,  with  a  backup 
file  on  magnetic  tape.  Information  for  CRIS  was  received  from  USAINTC, 
CONUSAMDW,  and  the  FBI.  There  was  not,  however,  a  direct  interconnection 
between  other  computers  nor  was  the  information  fed  directly  into  CRIS 
over  teletype  or  other  electrical  means.  Recipients  of  the  information  produced 
by  CRIS  included:  Office  Deputy  Chief  of  Staff  for  Intelligence,  CONARC: 
the   Deputy   Chiefs    of   Staff   for   Intelligence,    CONUS    Armies   and   Military 
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District  of  Washington;  HQ,  USAINTC ;  Assistant  Chief  of  Staff  for  In- 
telligence, DA ;  and  the  Commander,  Military  Traffic  Management  and  Termi- 
nal Service.  There  is  no  way  of  determining  how  many  printouts  or  other 
information  derived  from  CRIS  were  produced  and  forwarded  to  the  recipients 
listed  above.  However,  the  June  9,  1970  Army  policy  letter  required  the 
destruction  of  all  civil  disturbance  information  on  civilians. 

It  should  be  pointed  out  that  only  2.5%  of  available  computer  time  was 
used  on  CRIS.  The  remaining  computer  time  was  consumed  by  8  major 
programs,  all  of  which  dealt  directly  with  CONARC's  command  and  control 
functions.  These  programs  were :  Force  Status,  Unit  Identification,  Automated 
Army  Unit  Readiness  Reporting  System,  Contingency  Planning  Troop  List, 
CONARC  Movement  Planning  and  Status,  Computerized  Airlift  Planning, 
and  Contingency  Plan  Map  System. 

The  civil  disturbance  information  in  CRIS  was  stored  on  four  magnetic 
tapes  and  discs.  They  were  all  destroyed  on  April  12,  1970,  by  degaussing 
i.e.  the  information  was  removed  from  the  discs  and  tapes  by  passing  them 
through  a  magnetic  field.  No  other  discs  or  tapes  contained  the  information 
which  was  in  the  Fort  Monroe  program.  Supporting  files  consisted  of  boxes 
of  IBM  cards,  existing  printouts,  and  the  user  manuals.  These  related  files 
were  destroyed  on  April  22,  1970. 

You  have  asked  whether  a  civilian  approved  the  initiation  of  the  Fort 
Monroe  program.  The  requirement  for  the  approval  of  such  computer  data 
banks  was  not  imposed  until  April  1,  1970  and  hence,  there  was  no  requirement 
for  such  approval  at  the  time  the  system  was  initiated.  The  Office  of  the 
Army  General  Counsel  did  become  aware  of  the  system  on  or  about  March  1, 
1970.  I  would  stress  that  there  was  no  effort  to  hide  the  system  in  question  ; 
it  was  discussed  and  explained  at  various  briefings  to  high  military  officials 
and  was  viewed  as  a  normal  adjunct  to  the  Army's  civil  disturbance  program. 
The  Fort  Hood  system,  the  second  system  referred  to  in  your  letter,  did  not 
reach  the  same  stage  of  development  as  CRIS.  In  fact,  it  did  not  become 
fully  operational  before  its  destruction  on  August  15,  1970.  By  way  of  back- 
ground, a  feasibility  study  was  begun  in  July  1969  at  Fort  Hood  on  a 
computer  program  which  could  provide  III  Corps  with  the  ability  to  retrieve 
civil  disturbance  information  rapidly  and  assist  it  in  predicting  disturbances 
within  its  geographical  area  of  responsibility.  Under  the  Army  Civil  Disturb- 
ance Plan  (Garden  Plot),  Fort  Hood  was  required  to  provide  three  civil 
disturbance  task  force  headquarters  and  six  civil  disturbance  brigades  for 
possible  deployment  in  a  civil  disturbance  situation.  The  computerization  of 
the  data  contained  at  Fort  Hood  was  intended  to  supply  the  intelligence 
required  to  respond  efficiently  and  rapidly  to  a  civil  disturbance  situation. 

The  program  was  run  on  a  computer  which  was  used  primarily  in  the  areas 
of  supply,  finance,  accounting,  and  maintenance  with  the  secondary  purpose 
of  providing  support  for  various  systems  development  such  as  the  Division 
Logistics  Systems  Tests  and  currently  the  Combat  Service  Support  System. 
In  fact,  only  0.008  of  1  percent  of  computer  time  was  used  in  the  formulation 
of  the  civil  disturbance  program.  A  request  for  program  approval  was  not 
submitted  under  the  provisions  of  paragraph  2-1,  AR  18-2,  described  above. 
However,  since  AR  18-2  relates  only  to  the  feasibility  of  the  system,  the 
question  of  the  propriety  of  implementing  such  a  system  would  not  have 
been  reviewed  under  AR  18-2.  Of  course,  new  policy  letters  and  directives 
now  impose  a  requirement  that  such  a  computer  data  bank  be  approved  by 
civilian  officials. 

The  information  for  the  data  banks  was  received  from  the  FBI,  USAINTC, 
and  from  liaison  contacts  with  local  authorities.  The  data  bank  itself  listed 
in  alphabetical  order  various  civilian  organizations  which  were  deemed  to 
have  some  relation  to  the  III  Corps  responsibility  under  Garden  Plot.  Under 
the  listed  organizations,  the  names  of  certain  members  of  the  organization 
were  also  included.  Since  this  system  did  not  reach  full  operational  status, 
only  two  copies  of  a  printout  were  produced  for  distribution  outside  of  Fort 
Hood.  The  Deputy  Chief  of  Staff  Intelligence,  4th  US  Army,  received  one  copy 
which  was  subsequently  destroyed  in  August  1970.  One  was  also  forwarded 
to  the  Assistant  Chief  of  Staff  for  Intelligence  DA. 

The  computer  program  at  Fort  Hood  was  not  known  at  DA,  Headquarters 
until  the  latter  part  of  April  1970  when  an  exception  was  sought  from  the 
provisions  of  the  April  1,  1970  letter  requiring  the  destruction  of  computerized 
data   banks   on  civilians  not  affiliated   with   the   Department  of  Defense.  To 
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review  the  propriety  of  the  exception,  ACSI,  DA,  requested  a  copy  of  the 
printout  from  the  Fort  Hood  computer.  This  copy  (referred  to  above)  was 
forwarded,  and  after  review  of  the  document,  the  exception  was  denied  and 
the  data  bank  was  ordered  destroyed  on  August  5,  1970.  The  data  bank  and 
computer  program  on  magnetic  tape  (there  were  no  discs)  were  then  destroyed 
on  August  15,  1970. 

As  I  indicated  above,  the  printout,  from  the  Fort  Hood  system  sent  to  the 
4th  U.S.  Army  was  previously  destroyed.  It  was  thought  that  the  printout 
provided  to  ACSI,  DA,  the  only  other  printout,  had  also  been  destroyed. 
Although  there  had  never  been  any  written  record  of  destruction  to  confirm 
this,  several  prior  searches  had  failed  to  discover  the  document  in  question. 
However,  on  May  11,  1971,  the  last  remaining  printout  from  Fort  Hood  was 
discovered  by  accident  among  some  files  in  the  Office  of  the  Assistant  Chief  of 
Staff  for  Intelligence,  Department  of  the  Army.  On  May  21,  1971,  the  Acting 
General  Counsel  of  the  Army  wrote  to  the  Department  of  Justice  requesting 
its  advice  on  the  proper  disposition  of  this  item  in  view  of  the  Tatum  v.  Laird 
litigation.  The  Justice  Department  has  advised  the  Department  that  it  should 
be  retained  for  litigation  purposes. 

You  asked  about  the  existence  of  a  set  of  records  called  the  "Van  Deman" 
files.  Major  General  Ralph  Van  Deman,  who  formerly  headed  Army  Intelli- 
gence, compiled  intelligence  files  during  the  period  of  1929-1952.  There  is  no 
indication,  however,  that  he  collected  these  files  prior  to  his  retirement  in  1929. 

The  files,  for  the  most  part,  consisted  of  four  general  categories:  (1)  col- 
lection of  various  newspapers  from  the  West  Coast  alleged  to  be  communist 
or  communist-affiliated;  (2)  literature  and  reference  material  on  or  produced 
by  alleged  communists;  (3)  a  photo  album  of  assorted  individuals;  and 
(4)  files  on  individuals  and  organizations  based  upon  information  acquired 
from  various  agencies  and  private  sources.  The  information  in  the  latter 
category  largely   dealt  with  communist  activities. 

The  Assistant  Chief  of  Staff  for  Intelligence,  Sixth  Army,  assumed  custody 
of  at  least  some  of  General  Van  Deman's  files  on  January  22,  1952.  It  is 
believed  that  certain  portions  of  the  files  were  removed  by  associates  of 
General  Van  Deman  before  the  Sixth  Army  acquired  tbese  files,  but  this 
cannot  be  verified.  The  reasons  for  assuming  custody  is  not  entirely  clear. 
It  is  quite  possible  that  there  was  some  informal  arrangement  between  the 
Assistant  Chief  of  Staff  for  Intelligence,  Sixth  Army,  and  General  Van 
Deman  for  the  transfer  of  these  items  at  General  Van  Deman's  death. 

The  files  in  the  possession  of  the  Sixth  Army  were  shipped  in  195S  to 
what  is  now  designated  as  the  United  States  Army  Investigative  Records 
Repository  (USAIRR).  Following  this  transfer,  the  index  cards  prepared  by 
General  Van  Deman  for  use  with  his  material  were  replaced  by  punch  cards 
and  integrated  into  the  USAIRR  index.  His  own  index  cards  were  then 
destroyed.  In  1968,  the  punch  cards  prepared  from  the  earlier  index  cards 
were  also  destroyed,  and  all  reference  to  these  materials  in  the  Defense 
Central  Index  of  Investigations  was  thereby  deleted.  The  Van  Deman  files 
were  then  segregated  within  the  USAIRR.  After  19GS,  these  files  were  not 
referenced  by  the  DCII. 

These  files  remained  in  the  USAIRR,  although  segregated,  until  March  2, 
1971.  when  they  were  transferred  to  the  Internal  Security  Subcommittee  of 
the  Senate  Judiciary  Committee  pursuant  to  a  written  request  by  the 
Chairman  of  the  Judiciary  Committee.  We  have  found  no  record  of  an  inquiry 
to  Mr.  Froehlke  or  to  the  Department  of  Defense  related  directly  or  indirectly 
to  the  Van  Deman  files  prior  to  your  letter  of  March  30. 

In  regard  to  your  last  series  of  questions  on  page  3  of  your  letter,  the 
Army  implemented  a  policy  in  February  1971  of  reviewing  each  file  at  the 
USAIRR  prior  to  its  release  to  an  authorized  official  for  the  purpose  of 
removing  material  which  cannot  be  retained  under  our  present  directives. 
Mr.  Froehlke  explicitly  informed  you  of  this  policy  in  his  appearance. 

"There  are  dossiers  within  the  Army  Investigative  Records  Repository  which 
contain  FBI  reports  and  other  material  which  do  not  meet  current  Army 
criteria  for  retention.  A  mass  screening  of  the  8  million  dossiers  would  be  a 
long  and  very  expensive  undertaking.  To  comply  with  the  spirit  of  the 
new  DA  policy,  however,  all  dossiers  are  reviewed  for  unauthorized  material — 
which  is  removed  and  destroyed — before  being  released  to  the  requester." 
(Report  of  Proceedings  held  before  the  Subcommittee  on  Constitutional 
Rights   of  the   Committee  on   the    Judiciary,    March   2,    1971.    Vol.    4.    p.    600) 
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Files  have  been  and  will  continue  to  be  screened  in  accordance  with  this 
policy  for  the  purpose  of  removing  and  destroying  material  not  authorized 
for  retention  under  current  policy.  Generally  speaking,  there  has  been  no 
special  effort  to  segregate  flies  to  be  screened.  However,  upon  discovering 
that  files  on  certain  prominent  individuals  contained  information  which  is 
no  longer  authorized  to  be  retained,  the  Army  has  specifically  screened  out 
this  material. 

I  trust  that  this  information  will  assist  you  in  your  inquiry. 
Sincerely, 

J.  Fred  Buzhardt. 


Senate  Subcommittee  on  Constitutional  Rights, 

Washington,  D.C.,  June  10,  1911. 
Hon.  aIelvin  R.  Laird, 
Secretary  of  Defense, 
The  Pentagon, 
Washington,  B.C. 

Dear  Mr.  Secretary  :  Over  the  course  of  the  weeks  since  the  conclusion  of 
the  Subcommittee's  recent  hearings  I  have  from  time  to  time  addressed 
inquiries  to  you  on  various  points  which  have  needed  clarification.  I  have  now 
had  an  opportunity  to  review  in  more  detail  the  Department's  testimony 
and  other  information  and  materials  at  my  disposal.  As  a  result  I  am  sub- 
mitting additional  queries  which  I  would  like  answered. 

In  order  to  facilitate  the  Subcommittee's  understanding  of  the  issues  raised 
in  these  inquiries,  I  would  like  to  receive  copies  of  the  documents  which 
pertain  to  them  rather  than  merely  a  narrative  response.  You  may,  of  course, 
include  any  additional  material  which  would  aid  the  Subcommittee  in  its 
understanding  of  the  materials  you  submit,  but  my  primary  interest  is  in  the 
documents  themselves.  These  materials  are  indispensable  if  the  Congress  and 
the  American  people  are  to  understand  fully  the  operations  and  implications 
of  the  Army's  surveillance  program. 

A.  During  the  course  of  Mr.  Froehlke's  testimony,  he  made  a  number  of 
generalized  references  to  the  manner  in  which  this  program  was  initiated  and 
controlled,  and  the  extent  of  knowledge  and  approval  by  senior  military  and 
civilian  authority. 

1.  Following  World  War  II,  when  did  the  Army  first  begin  to  conduct  surveil- 
lance of  any  type  and  to  any  degree  on  domestic  activities  of  United  States 
citizens?  Trace  Army  intelligence  activities  from  this  date  to  the  Pentagon 
March  on  October  23,  1967. 

2.  Beginning  in  1967  and  196S,  if  appropriate,  when  were  the  first  meetings 
to  discuss  preparations  for  civil  disturbances  held  between  senior  Adminis- 
tration officials  at  which  Defense  Department  officers  were  present?  Where 
were  they  held,  who  was  present,  and  what  transpired  with  regard  to  the 
collection  of  intelligence  and  the  roles,  respectively,  of  the  Army,  the  Justice 
Department,  and  other  agencies? 

3.  When  did  direct  discussions  between  the  Army,  Justice  and  other  agencies 
begin  respecting  the  allocation  of  responsibility  for  intelligence  collecting? 
Please  trace  the  course  of  these  discussions  to  Jan.  1,  1971. 

4.  What  was  the  result  of  the  disturbances  following  Martin  Luther  King's 
death  on  disturbance  planning  and  intelligence?  When  was  the  Civil  Disturb- 
ance Planning  and  Operations  Directorate  established  and  what  intelligence 
responsibilities  were  created  at  this  time?  Describe  the  structure  and  organi- 
zation of  the  DCDPO  from  its  creation  to  present.  Describe  all  intelligence 
production  of  DCDPO,  including  any  data  banks,  computer  programs,  research 
materials,  studies  or  finished  intelligence  it  produced. 

5.  Describe  the  chain  of  command  in  Defense  for  the  Department's  responsi- 
bilities in  this  area. 

6.  When  were  the  first  descriptions  made  of  the  intelligence  needed  for 
civil  disturbance?  Please  trace  the  development  of  these  "essential  elements 
of  intelligence"  from  this  point  to  March  2,  1971,  and  include  copies  of  each. 

7.  State  the  organizational,  personnel,  and  financial  charges  made  or 
requested  from  the  initiation  of  Army  civil  disturbance  intelligence  responsi- 
bilities to  present.  What  effect  did  these  new  responsibilities  have  on  the 
other  functions  of  military  intelligence? 
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8.  Please  describe  all  reports,  studies,  evaluations  and  analyses  made 
respecting  the  Department's  civil  disturbance  and  intelligence  programs  from 
Little  Rock,   September,   1957,  to  present. 

B.  There  has  been  considerable  confusion  about  the  extent  of  the  knowledge 
of  civilian  officials  in  the  Army  of  the  scope  of  the  Army  program  and,  in 
particular,  the  employment  of  computers. 

1.  Please  list  all  inquiries  from  civilian  officers  of  the  Department  of  Defense 
prior  to  and  including  the  1970  period  concerning  the  Army's  data  bank  and 
computer  capability  in  civil  disturbance  intelligence.  Please  specify  to  and 
by  whom  each  inquiry  was  made,  what  the  response  was,  and  the  exact  data 
and  circumstance  when  the  existence  and  contents  of  each  computer  data 
bank  was  made  known  to  the  Army  General  Counsel. 

2.  Please  describe  the  plans,  programs,  authorizations,  and  approvals  for 
each  computer  operation  as  it  was  conceived  and  initiated.  Include  also  each 
research  and  evaluation  study  involved  in  the  creation  and  operation  of 
these  programs,  as  well  as  all  information  pertaining  to  the  "predictive"  or 
other  uses   of   these  operations. 

C.  Secretary  Froehlke  mentioned  the  efforts  of  the  Department  to  have 
the    Department    of   Justice   assume    responsibility   for    intelligence    collection. 

1.  Please  describe  the  course  of  discussions  between  the  Departments  regard- 
ing the  assumption  of  responsibility  by  the  Department  of  Justice.  In  par- 
ticular, describe  the  position  of  the  Army  on  the  adequacy  of  the  Justice 
Department  intelligence  program  to  the  Army's  perceived  need  for  intelligence. 

2.  Please  describe  the  information  given  to  the  Justice  Department  on  the 
Army's  intelligence  program  and,  to  the  extent  made  known  to  the  Army, 
the  usefulness  of  the  Army's  program,  as  seen  by  the  Justice  Department, 
for  its   own  responsibilities. 

3.  Please  describe  each  instance  in  which  intelligence  gathered  by  the 
Department  was  used  or  sought  to  be  used  by  the  Department  of  Justice  in 
prosecutions  undertaken   or  contemplated. 

4.  Please  describe  in  detail  the  discussions  leading  up  to  the  Justice/Defense 
memorandum  to  the  President  on  civil  disturbance  responsibilities  (April, 
1969),  and  the  allocation  of  responsibilities  that  resulted  from  that  agreement. 

5.  Describe  the  Army  intelligence  responsibility  prior  to  and  following  this 
agreement  and  the  extent  to  which  those  operations  prior  to  April  1969,  and 
from  April,  1969  to  June,  1970,  were  consistent  or  exceeded  these  requirements. 
Describe  how,  if  at  all,  the  June,  1970  redefinition  of  intelligence  responsibili- 
ties related  to  the  April,  1969  agreement.  To  the  extent  known,  describe  any 
new  responsibilities  undertaken  by  the  Justice  Department  on  or  after 
June,  1970,  as  a  result  of  the  reduction  in  Army  intelligence  collection. 

6.  Please  describe  the  response  of  the  various  Army  and  Defense  Department 
offices  concerned  with  intelligence  to  the  April,  1969  agreement. 

7.  Please  describe  the  reassessment  and  redefinition  of  Army  intelligence 
reponsibilities,  if  any,  that  may  have  resulted  from  the  reviews  following 
the  McGiffert  memorandum  and  the  Defense/Justice  agreement,  including, 
but  not  limited  to  the  following  points : 

Limitations  on  direct  observation 

Limitations  on  covert  observation 

Extent  of  surveillance  of  campus  and  church  activities 

Restrictions  on  publication  and  distribution  of  intelligence  products, 
such  as  studies,  resource  materials,  spot  reports,  summaries,  etc. 

Intelligence  Command  responsibilities 

Revisions  in  "EEIs"  and  the  Civil  Disturbance  Information  Collection 
Plan. 

D.  Secretary  Froehlke  testified  that  the  reassessment  of  the  Army  intelli- 
gence role  began  with  the  McGiffert  memorandum  of  February  5,  1969  and 
that  this  reassessment  led  to  the  reduction  of  Army  activities  through  the 
balance  of  1969. 

1.  Please  describe  the  origins  of  the  McGiffert  memorandum  and  Beal 
memorandum  which  followed.  Describe  all  the  recommendations  submitted 
in  response  to  the  memoranda  by  the  responsible  officials  of  OACSI,  the 
Vice  Chief  of  Staff,  the  DCDPO,  the  CIAD,  USAINTC,  and  other  Army  and 
Defense  offices  through  and  until  January  1,  1970.  Describe  in  detail  the 
changes  made  and  not  made  in  the  collection  program  as  a  result  of  the 
issues  raised  in  the  McGiffert  and  Beal  memoranda. 
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2.  Describe  the  efforts  to  redefine  the  Army's  intelligence  mission  from 
January  1,  1970,  to  January  1,  1071.  Specify  the  requests  for  information 
from  the  General  Counsel  or  the  Secretary  of  the  Army,  the  policies 
announced  by  him,  and  the  responses  and  reactions  from  all  interested  offices. 

3.  Please  describe  all  manpower  and  resource  utilization  surveys  conducted 
into  the  intelligence  operation  including  their  results,  recommendations,  and 
the  follow-up  action  taken. 

E.  Throughout  the  course  of  this  inquiry  I  have  endeavored  to  discover  the 
magnitude  of  the  military  surveillance  program.  Mr.  Froehlke's  testimony 
gave  few  if  any  details  on  this  point. 

Please  describe  all  efforts  made  since  January,  1070  to  determine  the 
magnitude  and  scope  of  the  Army  collection  program.  Describe  all  requests 
from  the  Pentagon  to  the  various  intelligence  offices  for  such  information, 
and  the  responses.  Please  describe  the  magnitude  of  the  operation  for  each 
such  office,  giving  the  dates  as  of  which  this  information  was  furnished 
to  you.  Include,  of  course,  all  Intelligence  Command  and  Continental  Army 
Intelligence  offices,  as  well  as  those  of  higher  headquarters,  OACSI,  and 
DCDPO. 

F.  References  have  been  made  to  various  operations,  projects,  or  activities 
which  used  code  names  such  as  Garden  Plot,  Royal  Queen,  Cafe  Zipper, 
Grand    Silo,   Grain   Metric,   Rook   Tower,    Gracious   Manor,   Rook   Castle,   etc. 

Please  describe  each  of  these  plans  or  operations,  including  the  written 
orders  and  other  pertinent  documents.  Please  list  and  describe  all  other  code- 
name  activities,  whether  national,  regional,  or  local,  relating  to  Army  surveil- 
lance activities  and  civil  disturbance  operations.  Was  there  a  plan,  contingency 
or  otherwise,  for  the  imposition  of  martial  law  should  that  become  necessary? 
If  so,  please  give  the  code  name,  if  any,  and  describe  the  plan. 

G.  I  have  received  information  that  following  the  orders  to  destroy  or 
purge  information  collected  under  the  program  in  the  months  following 
January,  1970,  some  materials  were  given  to  local,  state,  or  other  federal 
agencies. 

Please  describe  any  efforts  undertaken  to  determine  whether  such  transfers 
occurred.  Describe  and  specify  each  instance  in  which  it  was  discovered  that 
such  transfers  were  made,  including  the  materials,  the  offices  and  personnel 
involved,  and  whether  such  transfer  was  or  was  not  authorized  by  higher 
authority. 

H.  Electronic  Surveillance.  Secretary  Froehlke  said  in  his  testimony  that  on 
only  one  occasion  was  electronic  surveillance  employed,  and  that  was  an 
interception  of  citizens  band  radio  transmissions. 

1.  Please  explain  his  use  of  the  term  "electronic  surveillance"  and  whether 
it  includes  interception  of  radio  communications  of  any  kind  as  well  as  wire 
communications. 

2.  Describe  how  many  times  such  interceptions  or  monitoring — either  of 
wire  or  radio — by  Army  personnel  took  place,  whether  directly  for  Army  use 
or  for  other  agencies,  giving  the  agency  involved,  the  persons  under  surveil- 
lance, who  authorized  the  surveillance,  and  other  details. 

3.  Please  give  the  pertinent  law  and  regulation  on  such  interceptions  at 
the  time  each  took  place. 

4.  Describe  whether  such  electronic  surveillance  was  approved  or  known 
by  senior  military  officers,  or  civilian  officials  in  the  Department  when  done, 
whether  it  was  ever  discussed  with  the  Department  of  Justice,  the  FBI,  the 
FCC,  or  other  non-Department  of  Defense  Agencies,  and  who  was  aware  or 
approved  of  this  activity. 

5.  Set  forth  any  opinion,  formal  or  informal,  sought  or  received  by  the 
Army  as  to  the  legality  of  such  interceptions. 

6.  Describe  the  nature  of  the  information  obtained  from  such  surveillance. 
Was  the  usefulness  for  intelligence  purposes  of  such  interceptions  ever 
evaluated  and  if  so,  when?  Please  describe  the  effect  of  these  evaluations  on 
the  continued   use  of   electronic   surveillance. 

7.  Please  describe  the  authorization  and  approval  procedures  that  were  in 
effect  at  the  time  of  each  of  these  interceptions.  To  what  extent  were  they 
followed  in  each  ease.  Please  include  a  copy  of  the  operations  manuals  for 
these  operations. 

It  is  clear  from  my  continuing  study  of  this  problem  that  there  is  a  great 
deal  of  information  which  has  not  yet  been  made  available  to  the  Subcom- 
mittee. These  queries  of  mine  should  go  far  towards  disclosing  the  full  picture 


398 

for  the  benefit  of  Congress  and  the  American  people.  While  I  will  not  at 
this  time  reiterate  my  views  on  the  differences  which  have  arisen  with  respect 
to  my  earlier  requests,  I  do  wish  to  stress  as  emphatically  as  I  can  my 
belief  that  the  entire  story  must  be  told  that  only  the  most  persuasive 
arguments  for  national  security — assuming  that  "national  security"  is  perti- 
nent at  all  in  the  context  of  this  activity — should  restrict  the  information 
and  the  documents  from  being  disclosed  to  the  American  people. 
With  kindest  wishes, 
Sincerely  yours, 

Sam  J.  Ervin,  Jr.,  Chairman. 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  June  9,  1971. 
Mr.  Lawrence  M.  Baskir, 
Chief  Counsel  and  Staff  Director, 
Subcommittee  on  Constitutional  Rights, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Baskir  :  Please  accept  my  apologies  for  not  responding  earlier  to 
your  draft  analysis  of  the  various  Army  documents  delivered  to  the  Sub- 
committee by  the  Justice  Department.  In  order  to  give  you  a  responsible 
reaction,  it  was  necessary  to  establish  a  coordinated  review  of  the  documents 
from  all  appropriate  elements  of  the  Department. 

Our  comments  are  as  follows : 

1.  The  publication  of  the  statement  would  be  prejudicial  to  the  Government's 
interests  in  the  Tatum  v.  Laird  litigation,  particularly  since  the  case  has  been 
remanded  for  trial.  Certain  of  the  information  in  the  staff  report,  and  the 
exhibits  accompanying  it,  would  not  be  available  in  discovery  proceedings. 
As  the  documents  are  needed  by  the  Government  in  preparation  for  pending 
litigation,  the  documents  temporarily  in  the  possession  of  the  Subcommittee 
staff  should  be  returned  to  the  Justice  Department. 

2.  The  publication  of  the  statement  with  references  to  certain  public  figures 
would  certainly  run  counter  to  the  Subcommittee's  announced  intention  to 
safeguard  the  privacy  of  individuals.  With  the  report  itself  there  are  descrip- 
tions of  individuals  and  their  activities  of  a  personal  nature.  It  is  one  thing 
to  put  it  in  an  investigative  file,  but  quite  another  thing  to  publish  it  in  a 
Committee  report  available  to  the  public-at-large. 

3.  The  publication  of  the  statement  would  be  in  contradiction  to  the  con- 
ditions under  which  the  Subcommittee  staff  was  permitted  to  review  these 
documents.  As  was  noted  in  the  Department's  letter  to  you  of  March  19,  1971, 
Defense  agreed  to  this  review  "with  the  expressed  understanding  that  none 
of  the  specific  information  contained  in  these  print-outs  will  be  made  public." 

4.  The  draft  statement  is  overtaken  by  events.  Since  the  preparation  of  the 
staff  report,  the  Defense  Department  has  furnished  additional  materials  to 
the  Committee.  These  explain  certain  of  the  code  designations  reflected  in  the 
computer  print-outs.  They  also  refute  the  contention  expressed  in  the  report 
that  the  Army  has  failed  to  provide  an  adequate  explanation  of  the  computer 
printouts. 

5.  No  useful  purpose  would  be  served  by  a  public  report  on  the  materials 
examined,  particularly  where  these  materials  relate  to  long-rescinded  intelli- 
gence collection  programs.  Many  hundreds  of  manhours  have  already  been 
devoted  to  explaining  these  computer  operations  in  considerable  detail.  Since 
these  computer  operations  were  disbanded,  and  since  Defense  policies  now 
specifically  restrict  such  collections  of  information,  further  efforts  in  this  area 
would  serve  no  valid  legislative  purpose. 

6.  The  report  contains  a  number  of  statements  which  are  factually  incorrect, 
which  omit  pertinent  facts  or  which  draw  erroneous  conclusions  as  indicated 
below. 

The  report  states  that  there  is  an  absence  of  "any  definite  assessment" 
as  to  the  "value  of  this  intelligence."  On  November  27,  1970,  the  Army  notified 
the  Committee  that  it  did  not  substantially  aid  the  Army  in  predicting  civil 
disturbances.  On  March  2,  1971,  Secretary  Froehlke  testified  that  the  Army's 
Under  Secretary  had  questioned  the  worth  of  the  intelligence  collection  effort 
as  early  as  December  1968. 
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The  report  strongly  implies  that  the  Army  has  failed  to  cooperate  by  provid- 
ing- a  complete  accounting.  Contrary  to  these  assertions,  the  Army  has  provided 
both  documents  and  personnel  to  explain  the  computer  system  in  a  series  of 
exchanges  with  the  Subcommittee  staff.  On  April  12,  1971,  a  computer  expert 
familiar  with  the  computer  operations  at  Fort  Monroe  and  Fort  Hood,  together 
with  an  Army  General  Counsel  representative,  met  with  the  Chief  Counsel  to 
discuss  these  computer  systems.  Instead,  the  major  attention  of  this  meeting 
was  directed  to  the  Fort  Holabird  computer  system  with  which  the  computer 
expert  was  not  immediately  familiar.  As  this  computer  system  was  dismantled 
sometime  ago,  it  is  difficult  to  reconstruct  computer  decisions  of  three 
years  ago. 

The  report  is  deficient  in  that  it  omits  any  reference  as  to  the  date  these 
documents  were  compiled  and  any  reference  to  the  date  these  documents 
were  destroyed.  At  the  very  least  it  should  note  that  so-called  "Mug"  books 
were  published  in  May  and  October  1968.  It  should  further  note  that  the 
two  volumes  of  the  Compendium  were  compiled  in  1968  with  the  last  change 
dated  October  1969.  The  report  should  also  indicate  that  these  documents 
were  ordered  destroyed  in  June  1970,  and  that  the  only  known  copies  are 
those  retained  for  litigation  purposes. 

Finally,  the  report  states  that  despite  the  analysis  of  these  documents  the 
Subcommittee  staff  still  does  not  have  a  complete  picture  of  civil  disturbance 
intelligence  activities.  It  further  asserts  that  it  is  impossible  to  determine 
whether  civilian  authorities  had  ordered  or  had  knowledge  of  the  intelligence 
program.  These  assertions  are  difficult  to  accept  because  the  extent  of  the 
surveillance  program  has  been  covered  in  great  depth,  both  by  the  Subcom- 
mittee's own  witnesses  and  through  the  testimony  and  documents  supplied 
by  the  Defense  Department.  As  to  civilian  participation  and  knowledge  of 
such  activities,  the  record  is  replete  with  testimony  as  to  involvement  of  the 
White  House,  the  Justice  Department  and  senior  civilian  officials  in  the 
Department  of  Defense. 
Sincerely  yours, 

J.  Fked  Buzhardt. 


Department  of  the  Army, 
Office  of  the  General  Counsel, 

Washington,  D.C.,  May  7,  1971. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Constitutional  Rights, 
Committed  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Secretary  Resor  has  asked  me  to  reply  to  your  letter 
of  March  11,  1971  requesting  certain  information  on  the  Army  intelligence 
program. 

I  regret  the  delay  in  responding  to  your  requests.  Much  of  the  information 
requested  in  questions  number  two  and  three  of  your  letter  was  simply  not 
available  in  any  central  location  and  had  to  be  obtained  from  various  sources 
at   subordinate  field  units. 

The  information  requested  in  your  first  question  is  enclosed  at  Tabs  A 
and   B. 

I  believe  that  your  second  question  of  how  USAINTC  is  organized  geo- 
graphically has  already  been  answered  by  Mr.  Robert  Froehlke  in  his  March 
29,  1971  letter  to  you.  The  additional  specific  information  you  requested  on 
the  location,  designation,  and  geographic  responsibility  of  the  various  mili- 
tary intelligence  offices  is  enclosed  at  Tab  C.  On  March  29,  1971,  Mr.  Froehlke 
also  provided  you  a  map  depicting  the  geographic  organization  of  USAINTC. 
This  may  also  be  used  in  conjunction  with  the  information  supplied  at  Tab  C. 

As  for  the  first  question  of  number  3  of  your  letter,  I  have  enclosed  an 
organizational  chart  of  USAINTC.  which  outlines  its  various  command  and 
staff  relationships.  I  have  also  included  organizational  charts  for  each  of  the 
eight  Military  Intelligence  Groups  at  Tab  D.  In  addition,  the  regulations  at 
Tabs  E  and  F  describe  the  responsibilities  and  duties  of  various  positions  in 
USAINTC  and  the  overall  mission  of  USAINTC.  This  information  fully  ex- 
plains the  organization  and  duties  of  the  various  elements  of  USAINTC. 
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The  names  of  officers  in  charge  of  the  principal  divisions  of  USAINTC  are 
included  at  Tab  G.  This  information  is  solely  for  your  use  in  conducting  your 
inquiry.  I  request  that  these  names  not  be  released  to  the  public  without  our 
prior  approval. 

I  believe  that  the  questions  in  number  4  of  your  letter  have  been  par- 
tially answered  by  the  material  supplied  by  Mr.  Froehlke  with  his  March  29, 
1971  letter.  These  included  a  listing  of  the  locations  of  tactical  military  intel- 
ligence units,  a  map  depicting  their  locations  and  a  description  of  the  missions 
of  these  units.  I  regret  that  the  authorized  and  assigned  strength  figures  and 
the  names  of  key  officer  personnel  which  we  are  supplying  you  for  the 
USAINTC  units  are  not  similarly  available  for  the  tactical  units.  Many 
different  tactical  units  were  organized  and  trained  in  the  United  States  and 
then  transferred  for  duty  in  Vietnam  during  this  period  In  addition,  there 
was  a  significant  amount  of  personnel  turnover  associated  with  the  buildup 
of  these  units.  The  records  for  these  units  and  their  personnel  cannot  be 
obtained  without  an  inordinate  expenditure  of  time  and  effort.  However,  if 
you  have  a  specific  question  which  does  not  fall  within  the  scope  of  an  Army 
investigation  into  allegations  against  a  tactical  unit,  I  will  attempt  to  obtain 
the  information  required   to  answer  your  question. 

You  have  also  suggested  that  Mr.  Froehlke  made  certain  statements  at 
his  March  2  appearance  before  your  Subcommittee  about  the  staffing  of  mili- 
tary intelligence  units.  I  have  been  unable  to  locate  any  such  remarks  in  the 
transcript  of  the  hearing.  Perhaps,  what  was  referred  to  is  a  Defense  In- 
vestigative Eeview  Council  study  of  the  standards  for  recruitment,  training, 
and  accreditation  of  DoD  investigative  personnel.  This  study  has  not  been 
completed,  but  its  purpose  is  to  ensure  that  DoD  investigative  personnel  are 
properly  trained  in  accordance  with  current  directives. 

As  for  your  last  request,  I  have  been  informed  that  Mr.  Froehlke  provided 
your  staff  with  a  list  of  inspections  of  Army  intelligence  units. 
Sincerely, 

R.  Kenly  Webster, 
Acting  General  Counsel. 


May  3,  1971. 
Mr.  J.  Fred  Buziiardt, 
General  Counsel, 
Department  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Buzhardt  :  Senator  Ervin  asked  me  to  send  you  a  copy  of  the 
draft  analysis  of  the  various  Army  documents  which  were  delivered  to  the 
Subcommittee  by  the  Justice  Department.  The  analysis  is  prepared  in  the 
form  of  a  statement  by  me  to  be  submitted  to  the  Subcommittee.  As  you  will 
note,  it  was  prepared  on  the  assumption  that  references  to  certain  publicly- 
known  figures  would  be  made,  but  without  any  disclosure  of  information  per- 
taining to  any  identified  person. 

Senator  Ervin  wished  you  to  see  this  draft  because,  as  he  has  stated  in 
his  correspondence  to  Secretary  Laird,  he  believes  it  is  essential  to  make  a 
public  report  on  the  materials.  While  he  prefers  to  have  the  materials  de- 
classified, I  expect  that  any  other  arrangement  which  would  permit  the  report 
to  be  made  would  be  satisfactory  to  him.  Copies  of  the  report  also  have  been 
circulated  to  the  Members  of  the  Subcommittee.  Colonel  Cannon  was  also  given 
a  copy. 

Sincerely, 

Lawrence  M.  Baskir, 
Chief  Counsel  and  Staff  Director. 


Subcommittee  on  Constitutional  Rights. 

April  19.  1971. 
Hon.   Melvin  R.   Laird, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  For  many  months,  as  you  know,  the  Subcommittee 
has  been  endeavoring  to  secure  various  kinds  of  information  relating  to  Army 
surveillance  and  data  bank  programs  which  infringe  on  the  privacy  and  First 
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Amendment  rights  of  citizens.  My  requests  have  included  the  appearance  of 
certain  officials  of  the  Department,  the  delivery  to  the  Subcommittee  of  vari- 
ous documents,  and  the  declassification  of  others  which  have  been  made 
available.  While  certain  of  our  z'equests  have  been  granted,  the  most  important 
information  has  thus  far  been  denied  the  Subcommittee. 

I  now  find  to  my  surprise  that  information  of  the  very  sort  we  have  sought 
for  many  months  has  leaked  to  the  press.  This  gives  the  appearance,  if  not  the 
reality,  of  a  contempt  for  the  right  of  Congress  and  the  American  people  to 
full  information  about  the  operations  of  their  government.  In  the  case  of  the 
Army's  surveillance,  the  people  and  their  elected  representatives  are  entitled 
to  know  precisely  what  the  Department  has  been  doing,  and  they  are  entitled 
to  be  given  this  information  in  a  forthright  manner. 

While  I  had  hoped  throughout  the  course  of  this  inquiry  that  the  Subcom- 
mittee would  receive  the  full  cooperation  of  the  Department,  I  have  been  dis- 
appointed. I  am  constrained  to  say  that  the  cooperation  we  have  received — 
and  I  have  expressed  my  appreciation  for  it  on  many  occasions — has  not  been 
complete.  Despite  outward  appearances,  we  have  received  little  information 
from  the  Department  which  we  had  not  already  secured  elsewhere  from  sources 
outside  the  government.  The  information  we  have  received  from  the  Depart- 
ment has  served  merely  to  corroborate  testimony  presented  by  the  witnesses 
which  in  any  case  could  not  have  been  successfully  ignored  or  denied. 

My  correspondence  with  you  and  other  members  of  the  Department,  as 
well  as  innumerable  oral  requests,  has  thus  far  produced  unsatisfactory  re- 
sponses. I  have  requested  the  appearance  of  certain  general  officers  in  the 
Army  who  were  charged  with  immediate  supervision  and  implementation  of 
this  program.  I  have  asked  for  documents,  of  the  same  nature  as  that  leaked 
to  the  press  in  the  accompanying  article.  I  have  asked  for  other  materials,  as 
well,  and  for  the  declassification  of  a  number  of  them  so  that  the  Congress 
and  the  country  could  be  informed  of  the  nature  and  scope  of  this  program. 
My  reasons  are  set  forth  at  length  many  times  in  my  correspondence  and  I 
will  not  repeat  them  yet  again. 

I  have  no  wish  for  a  confrontation  with  the  Department  over  the  power  of 
Congress  and  the  American  people  to  learn  of  the  past  activities  of  the  Execu- 
tive Branch.  We  have  been  told  this  Army  program  has  now  been  ended.  It  is 
all  history,  and  I  see  no  reason  why  the  country  cannot  be  fully  informed  of 
its  origins,  extent,  authority,  purpose  and  usefulness.  Certainly  such  a  full 
public  disclosure  will  impede  no  legitimate  programs.  It  will  serve  the  essen- 
tial purpose  of  insuring  that  such  illegitimate  activities  will  not  again  occur. 
Public  accountability  is  a  cardinal  principle  of  this  nation.  It  is  one  of  the  few 
powerful  weapons  the  people  have  to  control  their  government. 

Therefore,  I  call  upon  the  Department  once  again  to  provide  us  with  the 
witnesses,  the  documents,  and  the  information  we  have  requested.  If  the  Sub- 
committee continues  to  be  frustrated  in  its  inquiry,  and  must  rely  upon  leaks 
to  the  papers  for  its  answers,  I  feel  the  Subcommittee  has  no  recourse  but  to 
compel  their  production.  I  hesitate  to  take  this  step,  but  fully  intend  to  do  it 
if  I  have  no  other  recourse. 

With  kindest  wishes. 
Sincerely  yours, 

Sam  J.  Ervin,  Jr.,  Chairman. 


The  Secretary  of  Defense, 
Washington,  D.C.,  April  19,  1911, 

[Received  April  20,  1971]. 

Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Constitutional  Rights, 

U.S.  Senate, 

Washington,  B.C. 

Dear  Mr.  Chairman:  Upon  receipt  of  your  letter  of  March  30.  1971. 
requesting  the  appearance  of  further  witnesses  and  the  submission  of  addi- 
tional information.  I  requested  my  General  Counsel,  Mr.  J.  Fred  Buzhardt. 
to  conduct  an  over-all  review  of  the  actions  taken  by  the  Department  of  De- 
fense to  furnish  the  Subcommittee  with  a  full  account  of  the  information 
gathering  activities  of  the  Military  Departments. 

It  may  be  worthwhile  to  summarize  the  events  which  led  up  to  the  Com- 
mittee's hearings,  and  the  Department's  testimony  in  March  of  this  year.  As 
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early  as  January  22,  1970,  the  Subcommittee  requested  the  Department  of  the 
Army  to  survey  the  development  and  maintenance  of  its  data  banks,  which 
survey  was  immediately  begun.  In  March  1970,  these  inquiries  were  expanded 
to  include  the  investigations  conducted  by  the  U.S.  Army  Intelligence  Com- 
mand. During  this  period,  the  Army  was  busily  engaged  in  preparing  and  pro- 
viding you  data  in  response  to  your  several  inquiries.  In  July  1970,  you  di- 
rected a  letter  to  me  in  which  you  addressed  some  nineteen  questions  regarding 
data  banks  containing  personal  information  about  individuals.  At  this  point, 
the  scope  of  the  inquiries  was  further  enlarged  to  include  the  other  Mili- 
tary Departments  as  well  as  other  Department  of  Defense  components  con- 
cerned with  the  collection  of  information  about  individuals.  The  resulting 
compilation  and  submission  of  data  by  the  Department  over  the  next  several 
months  included  memoranda,  directives,  military  regulations,  manuals,  field 
instructions,  guidance  letters,  computer  print-outs,  and  correspondence  con- 
cerned with  the  general  subject.  To  facilitate  the  Subcommittee's  inquiries, 
interviews  and  briefings  were  also  arranged  both  in  Washington  offices  and 
in  various  field  activities.  Measured  in  terms  of  volume,  the  submission  by  the 
Military  Departments  included  hundreds  of  documents.  Measured  in  terms  of 
effort,  many  thousands  of  manhours  were  willingly  expended  by  Department 
of  Defense  personnel  to  accommodate  to  your  requests. 

At  all  times  during  this  period  leading  up  to  February  and  March  1971 
hearings,  the  Military  Departments  and  the  Office  of  the  Secretary  of  Defense 
strove  to  respond  to  your  requests,  and  to  leave  no  stone  unturned  in  an  ef- 
fort to  get  an  accurate  and  complete  picture  of  Departmental  operations.  At 
the  same  time  the  Department  took  steps  to  declassify  its  records  whenever 
possible  in  order  that  your  Subcommittee  could  include  them  iu  the  public 
record.  That  this  spirit  of  cooperation  was  recognized  by  your  Subcommittee 
is  reflected  in  your  comments  to  the  Departmental  representatives  during  the 
hearings,  and  in  your  correspondence  to  me. 

It  was  against  this  background  that  the  Department  of  Defense  decided 
that  the  proper  spokesmen  for  the  Department  in  these  hearings  should  be  the 
senior  civilian  officials  directly  responsible  for  the  programs  under  review  by 
your  Subcommittee.  As  our  General  Counsel  advised  you,  I  designated  the  As- 
sistant Secretary  of  Defense  (Administration),  Mr.  Robert  Froehlke,  to  repre- 
sent me  at  the  hearings  and  to  provide  you  with  an  in-depth  report  of  the 
events  surrounding  the  counterintelligence  role  in  the  Military  Departments. 
He  was  also  directed  to  report  to  you  the  actions  which  have  been  taken  to 
ensure  that  civilian  control  is  maintained,  and  that  adequate  safeguards 
are  instituted  to  ensure  against  violations  of  individual  privacy.  The  As- 
sistant Secretary  and  the  General  Counsel  were  completely  candid  in  their 
evaluation  of  what  transpired,  and  sought  to  give  you  a  full  and  complete 
account  of  the  organizational  and  policy  changes  which  I  had  directed.  The 
eighty-six  page  prepared  statement  by  the  Assistant  Secretary  was  supple- 
mented by  that  of  the  General  Counsel  of  the  Department  of  Defense,  and  in 
the  closing  part  of  the  hearings  by  the  General  Counsel  of  the  Department  of 
the  Army.  Following  the  hearings,  additional  documents  and  information 
Were  collected  and  transmitted  to  your  staff,  and  additional  submissions  will 
lie  forthcoming  as  a  result  of  still  further  requests  set  forth  in  your  March 
30  letter. 

Against  this  background  of  events,  the  request  for  the  appearance  of  Major 
Generals  McChristian,  Blakefield  and  Yarborough  before  the  Subcommittee  is 
frankly  disquieting.  These  individuals,  while  highly  qualified  in  their  area, 
cannot  speak  for  the  Department  of  Defense  on  the  broader  issues  to  which 
the  Subcommittee  has  addressed  its  attention.  These  individuals  do  not  occupy 
high  level  policy  positions  as  they  relate  to  central  issues  under  discussion,  but 
are  instead  under  the  direct,  supervision  and  control  of  senior  civilian  officials. 
Even  though  your  invitation  to  these  witnesses  be  based  on  a  desire  to  review 
nast  events  during  the  period  1907-1969,  I  believe  this  has  been  fully  covered 
in  the  testimony  and  in  the  records  submitted  by  the  Department  of  Defense 
before,  during  and  subsequent  to  the  hearings.  Consequently,  I  do  not  believe 
it  appropriate  that  the  general  officers  in  question  appear  before  your  Sub- 
committee, but  that  any  "desired  testimony"  as  referred  to  in  your  March 
30  letter,  should  be  furnished  bv  my  designated  representative,  Mr.  Robert 
Froehlke. 

As  to  the  reouest  that  the  Subcommittee  have  access  to  the  Army's  investi- 
gation of  the  113th  Intelligence  Group,  referred  to  in  your  letter  as  the  "Plant" 
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Board  transcript  and  report,  I  fully  concur  in  the  position  taken  by  my 
General  Counsel  during  the  hearings  on  March  2.  As  he  noted,  it  is  the  policy 
of  the  Executive  Branch  not  to  divulge  the  contents  of  investigations  while  an 
investigation  is  still  open  and  prior  to  final  action  being  taken.  As  the  testi- 
mony taken  by  the  "Plant"  Board  may  possibly  provide  the  basis  for  disci- 
plinary action,  it  would  be  in  appropriate  to  authorize  the  release  of  these 
documents.  To  do  so  might  jeopardize  the  rights  of  the  people  involved  and 
prevent  them  from  being  afforded  a  fair  hearing.  In  the  General  Counsel's 
letter  to  you  of  March  9,  Mr.  Buzhardt  explained  that  in  the  course  of  an 
investigation  and  possible  subsequent  disciplinary  actions  the  Army  generals 
named  above  might  be  called  upon  to  testify  as  to  the  nature  of  the  instruc- 
tions issued  the  military  investigators  assigned  to  the  field  activities. 

With  respect  to  the  list  of  investigations  made  into  Army  intelligence  opera- 
tions, a  print-out  of  the  subordinate  units  inspected  by  the  Army  Intelligence 
Command  was  compiled  in  order  to  ensure  compliance  with  the  Department 
of  the  Army's  policy  letter  of  June  9,  1970.  This  print-out  was  given  to  your 
staff  by  Secretary  Froehlke  on  March  2  immediately  following  the  conclu- 
sion of  his  appearance  before  your  Subcommittee. 

As  to  the  detailed  questions  regarding  the  computer  print-out  from  the  Fort 
Monroe  computer,  referred  to  on  page  2  of  your  letter,  the  Department  of  the 
Army  has  been  requested  to  compile  the  necessary  information.  As  for  the 
remaining  questions  which  concern  the  Fort  Monroe  and  Fort  Hood  data 
banks,  and  the  additional  files  referred  to  on  page  3  of  your  letter,  these  also 
have  been  referred  to  the  appropriate  offices  for  the  preparation  of  a  de- 
tailed response.  Answers  to  these  questions  will  be  submitted  by  separate  let- 
ter at  an  early  date. 

Following  the  dispatch  of  your  March  30  letter  to  me,  an  oral  request  was 
made  by  your  Chief  Counsel  to  permit  the  Subcommittee  to  include  in  its 
report  excerpts  from  the  print-outs  from  the  Army's  Civil  Disturbance  Intelli- 
gence Data  Banks.  As  you  recall,  the  Department  of  Defense  and  the  Depart- 
ment of  Justice  worked  out  arrangements  whereby  your  staff  was  permitted 
to  examine  the  print-outs  in  order  that  they  might  ascertain  their  general 
character  and  in  order  to  get  a  general  understanding  of  their  intended  pur- 
pose. The  General  Counsel's  letter  of  March  19,  1971  expressly  stated  that 
none  of  the  specific  information  contained  in  these  print-outs  should  be  made 
public.  As  was  noted  in  that  letter,  "The  kinds  of  characterizations  and  un- 
substantiated information  contained  in  these  print-outs,  like  other  informa- 
tion contained  in  intelligence  files,  could  be  misleading  if  taken  out  of  context 
and  could  be  detrimental  to  the  individuals  and  organizations  which  are  men- 
tioned." Accordingly,  I  find  that  declassification  of  these  documents  can  not 
be  accomplished. 

In  the  past  year,  substantial  changes  have  been  made  in  the  policy,  organi- 
zation and  management  procedures  relating  to  our  mutual  areas  of  concern 
with  military  investigative  activities.  You  noted  in  your  letter  to  me  of  March 
12  that  "it  is  apparent  that  you  and  the  other  members  of  the  Department 
have  made  a  commendable  effort  to  rectify  the  abuses  of  the  past  and  to  pre- 
vent their  recurrence.  It  is  my  hope  that  our  work,  of  which  much  remains  to 
be  done,  can  be  concentrated  on  the  positive  side  of  current  and  future  man- 
agement of  military  investigative  activities,  rather  than  in  a  continuing  itera- 
tion of  details  of  past  activities  which  have  already  been  thoroughly  aired  to 
the  public.  Our  cooperation  with  your  Subcommittee  toward  this  objective, 
which  I  am  sure  you  share  with  me,  will  continue. 
Sincerely, 

Melvin  R.  Laird. 


Subcommittee  on  Constitutional  Rights. 

March  30.  1911. 
Hon.  Melvin  R.  Laird, 
Secretary  of  Defense, 
Washington,  B.C. 

Dear  Mr.  Secretary  :  In  the  short  time  since  the  recess  of  the  Subcommit- 
tee's hearings.  I  have  had  an  opportunity  to  review  the  testimony  and  other 
information  relating  to  data  gathering  by  the  Defense  Department.  Although 
my  review  is  by  no  means  complete,  a  number  of  questions  occur  at  this  time, 
and  I  would  appreciate  your  assistance  in  having  them  answered.  In  addition. 
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there  are  still   a  number  of  unresolved  requests  which   I  have  made  in  the 
past.  These  are : 

Permission  for  Major  General  Joseph  A.  McChristian,  General  William 
H.  Blakefield  and  Major  General  William  P.  Yarborough  to  testify  at  the 
hearings. 

Access  to  the  "Plant"  Board  trancript  and  reports,  if  any. 
A  copy  of  the  list  of  investigations  made  into  Army  intelligence  opera- 
tions.   (March  2  hearings,  transcript  p.  657-658). 

A  complete  report  on  the  courts-martial  investigation  referred  to  by  Mr. 
Buzhardt  in  his  letter  to  me  of  March  9.  Mr.  Buzhardt's  letter  of  March 
26  does  not  elaborate  on  the  information  he  previously  furnished  nor  does 
it  explain  why  this  investigation  relates  in  any  way  to  the  desired  testi- 
mony from  the  Generals. 
I  hope  that  these  requests  of  mine  can  be  granted  without  any  additional 
delay. 

I  have  reviewed  the  materials  which  the  Department  of  Army  transferred 
to  the  Department  of  Justice  for  possible  use  in  the  Tatum  case.  I  appreciate 
the  cooperation  of  Mr.  Buzhardt  in  enabling  me  to  have  temporary  custody  of 
these  materials. 

I  believe  that  the  record  of  the  hearings  would  be  seriously  incomplete  if  a 
description  of  them  were  omitted.  For  that  reason,  I  would  like  to  request  that 
the  materials  be  declassified.  Since  they  are  being  held  for  possible  use  in  the 
lawsuit,  obviously  this  may  have  to  be  done  eventually  in  any  case.  The  Sub- 
committee, of  course,  will,  as  it  has  throughout  the  hearings,  respect  the  pri- 
vacy of  persons  whose  names  appear  in  these  materials. 

With  respect  to  the  computer  print-out  from  the  Fort  Monroe  computer,  I 
should  appreciate  answers  to  the  following: 

1.  Following  the  name  and  address  of  each  entry,  there  is  a  designation 
"PLINK,"  and  a  9-digit  number,  apparently  consecutive  throughout  most,  but 
not  all  of  the  six-volume  print-out.  What  is  this  reference,  and  what  is  the 
significance  of  the  "PLINK"  numbers  which  are  not  consecutive? 

2.  After  "Data  Source,"  most  of  the  designations  are  "FBI."  How  was  this 
information  obtained  from  the  FBI:  pursuant  to  what  authority:  was  it  done 
on  a  case-by-case  basis,  or  by  general  authority;  from  what  level  of  the  FBI 
did  the  approval  and  the  information  come?  Please  submit  copies  of  all  regu- 
lations, and  agreements  pertinent  to  your  answers. 

3.  Some  of  the  "Data  Source"  designations  are  10-digit  letter-number  com- 
binations— for  example  "9015004  USC."  What  do  these  designations  mean? 
What  is  the  source  of  data  where  there  is  no  entry  after  "Data  Source"? 

4.  Following  each  entry  is  a  17-category  list,  including  "Ethnic  Group," 
"Race."  "Religion."  etc.  What  are  the  possible  entries  for  "Character,"  "Leader 
Of."  "Effectiveness."  and  "Picture."  and  what  is  the  meaning  or  definition  of 
each   possible   entry?   How   and    by    whom   were   these    categorizations   made? 

5.  Following  these  categories,  there  appears  "Entry  #  Organizational  Mem- 
bership, Influence  Therein"  and  below  this  certain  numbers.  Under  "Entry  #" 
there  appears  most  often  "001"  followed  by  a  7-digit  letter-number  designa- 
tion, apparently  identifying  organizations  and  perhaps  also  membership.  Please 
explain  these  designations  and  list  all  the  organizations  which  have  such 
designations?  Are  these  references  to  other  files  or  data  banks,  either  main- 
tained now  or  in  the  past  by  your  Department,  or  any  other  federal  or  State 
agency? 

6.  Following  each  entry  at  the  right  margin  is  a  5-digit  number,  in  most 
casps  "60221."  What  is  the  significance  of  these  designations? 

To  aid  in  the  understanding  of  this  print-out.  I  would  appreciate  copies  of 
manuals,  instructions,  and  other  materials  used  to  train  or  guide  personnel 
in  the  operation  and  use  of  the  system. 

The  Subcommittee  has  previously  been  informed  that  the  Fort  Monroe  data 
bank  was  destroyed.  On  what  date  were  the  "master  tapes"  destroyed? 

How  many  master  tapes  were  there,  and  have  all  been  destroyed?  Were  there 
any  other  tapes  containing  some  or  all  of  the  information  existing  as  of  this 
destruction  date?  If  so,  have  they  all  now  been  destroyed?  When  were  these 
other  tapes  destroyed? 

The  brief  discussion  of  the  Fort  Monroe  data  system  in  Mr.  Froehlke's  state- 
ment does  not  give  many  details.  I  would  appreciate  a  detailed  report  of  the 
origins,  purposes,  sources  of  data,  and  uses  made  or  planned  for  this  system. 
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What  specific  programs  was  the  system  designed  to  support?  Who  authorized 
this  system,  and  when?  Who  had  access  to  the  information  in  the  system?  How 
many  print-outs  were  made?  To  whom  were  they  distributed?  Who  is  the  high- 
est ranking  civilian  in  authority  who  approved  or  had  actual  knowledge  of  the 
data  bank?  When  was  the  system  discovered?  What  justification  was  made  for 
maintaining  the  system  and  for  seeking  an  exception  to  the  discontinuance 
order  of  Secretary  Resor?  Were  periodic  teletype  messages,  estimates  or  sum- 
maries produced  and,  if  so,  to  whom  were  they  distributed?  Please  also  answer 
the  questions  above  relating  to  the  master  and  other  tapes  for  this  computer 
system  as  well. 

Reference  has  been  made  to  a  third  data  bank  system  at  Fort  Hood.  The 
Subcommittee  has  even  less  information  about  this  system.  I  would  appreciate 
a  full  report  on  this,  including  information  on  the  matters  raised  with  respect 
to  the  other  two  computers.  A  print-out  of  this  data  system  was  not  included 
in  the  materials  transferred  from  the  Department  of  Justice.  Does  a  print-out 
or  any  other  similar  document  exist  which  contains  the  information  on  that 
computer?  If  so,  I  would  appreciate  access  to  it  as  well. 

During  the  hearings,  references  were  made  to  a  set  of  records  called  the 
"Van  Deman"  files.  Have  these  files  ever  existed,  and  were  they  compiled  by 
Army  personnel  in  whole  or  part?  Please  describe  the  history,  content  and 
nature  of  the  files.  Were  they  ever  in  the  custody  or  possession  of  the  Army? 
If  so,  please  give  the  dates,  and  the  particulars  of  how  they  came  into  Army 
control.  Are  they  still  in  Army  control?  If  not,  on  what  date  did  they  leave 
Army  control?  Please  give  the  particulars  of  how  they  left  Army  control.  Did 
the  Army  have  possession  or  control  of  them  on  the  date  Mr.  Froehlke  testi- 
fied, or  could  they  have  regained  control  at  that  time?  Why  was  no  mention 
made  of  these  files  at  the  time  of  his  testimony? 

The  Subcommittee  is  informed  that  reviews  of  files  in  the  possession  of  the 
Department  during  the  period  of  the  Subcommittee's  inquiries  revealed  a 
number  which  were  specially  segregated  and  destroyed  because  of  their  con- 
tent or  because  the  existence  of  files  on  these  persons  would  have  been  particu- 
larly embarrassing  to  the  Department.  Were  any  special  reviews  made  of  files, 
indexes,  or  the  like  to  determine  whether  files  on  persons  of  prominence  ex- 
isted? If  so.  when  was  the  review  made?  Were  any  such  files  discovered?  Were 
the  files  destroyed?  If  so,  when,  by  whom,  and  on  whose  authority  or  direc- 
tion? Please  describe  the  nature  and  contents  of  the  files  and  list  the  names 
of  the  persons  involved.  Why  was  no  mention  made  of  this  to  the  Subcom- 
mittee? 

With  kindest  wishes. 
Sincerely  yours. 

Sam  J.  Ervin,  Jr.,  Chairman. 


General  Counsel  of  the  Department  of  Defense. 

Washington,  D.C..  March  26.  1971 
Hon.  Sam  J.  Ervin,  Jr., 
Chairman,  Committer  on  the  Judiciary, 
Subcommittee  on  Constitutional  Right*. 
U.Si  Senate, 
Washington,  B.C. 

Dear  Mr.  Chairman:  The  Secretary  of  Defense  has  requested  me  to  respond 
to  your  letter  of  March  12  and  to  thank  you  for  your  complimentary  remarks 
on  the  cooperation  of  the  Department  of  Defense,  and  on  Mr.  Froehlke's  testi- 
mony in  connection  with  the  recent  hearings  of  your  Subcommittee  on  Consti- 
tutional Rights. 

I  recall  that  you  told  me  in  one  of  our  earlier  meetings  that  the  purpose  of 
your  investigation  was  to  assist  in  bringing  about  a  correction  of  whatever 
excesses  or  inappropriate  activities  existed  or  had  existed  in  connection  with 
gathering  by  military  organizations  of  information  on  individuals  and  organi- 
zations not  affiliated  with  the  Department  of  Defense.  The  Secretary  of  De- 
fense and  the  Department  concurred  wholeheartedly  in  that  objective  and  is 
intent  on  continuing  cooperation  with  you  toward  that  end. 

In  this  connection,  the  transcript  of  the  hearing  at  which  Mr.  Froehlke  testi- 
fied has  been  carefully  reviewed  to  insure  that  all  information  requested  by 
you  and  the  other  Senators  who  participated  has  been  supplied  in  full.  In 
addition,  supplemental  material  has  been  provided  in  a  number  of  areas  which 
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appear  to  be  useful  to  your  Committee  in  fully  evaluating  the  subjects  of  your 
interest. 

Among  the  materials  requested  by  you  during  the  hearings  was  data  on  the 
organization  and  mannning  of  the  Army's  investigative  and  counterintelligence 
units  within  the  United  States.  This  material  is  being  provided  with  respect 
both  to  the  United  States  Army  Intelligence  Command  and  the  military  in- 
telligence detachments  and  units  which  are  assigned  to  combatant  forces.  Ap- 
propriate maps  are  also  being  provided  to  show  the  location  of  these  units  and, 
where  applicable,  their  geograhic  areas  of  responsibility.  Also  in  response  to 
a  request  by  Senator  Kennedy,  we  are  furnishing  the  number  of  agents  in- 
volved in  direct  observation  and  the  types  of  utilization  made  of  them  in 
connection  with  major  disturbances. 

To  the  best  of  our  knowledge,  these  are  the  only  two  questions  asked  dur- 
ing the  full  day's  testimony  by  Mr.  Froehlke  in  which  answers  to  the  Com- 
mittee's inquiries  could  not  be  fully  provided  at  that  time. 

In  your  letter,  you  noted  that  you  had  not  yet  received  an  assessment  of  the 
effectiveness  of  the  intelligence  operations  and  their  usefulness  in  helping  the 
Army,  the  Department  of  Justice,  and  state  and  local  offices  in  meeting  their 
responsibilities  when  they  were  called  upon  to  put  down  civil  disorders.  We 
cannot,  of  course,  respond  for  the  Department  of  Justice,  but  we  have  noted 
that  officials  of  that  Department  have  appeared  before  your  Committee  on  two 
occasions. 

Neither  could  we  presume  to  evaluate  any  assistance  which  might  have  inci- 
dentally been  provided  to  state  and  local  officials  from  the  civil  disturbance 
information  collection  activities.  The  Department  of  the  Army  and  the  Depart- 
ment of  Defense,  however,  have  assessed  the  effectiveness  and  usefulness  of 
the  types  of  civil  disturbance  information  collected  in  past  years.  This  evalu- 
ation has  been  made  by  senior  civilian  officials  of  the  Department  of  the 
Army  and  the  Department  of  Defense.  As  I  am  sure  you  know,  those  charged 
with  the  responsibility  of  collecting  information  are  not  in  the  best  position 
to  evaluate  its  usefulness  to  the  decision  makers,  and  respond  to  requirements 
for  information,  which,  when  collected,  is  considered,  together  with  information 
from  other  sources,  by  those  they  support. 

The  civil  disturbance  information  collection  by  the  military  (primarily  the 
Army)  was  broadly  expanded  in  1967  in  the  hope  and  expectation  that  on  the 
basis  of  a  wide  range  of  information  collected  it  might  be  possible  to  predict 
with  a  creditable  degree  of  accuracy  the  occurrence  of  civil  disturbances  which 
might  be  sufficiently  severe  to  require  the  assistance  to  state  and  local  law 
enforcement  agencies  by  military  forces.  However,  as  Secretary  of  the  Army 
Resor  stated  in  his  letter  to  Congressman  Ogden  Reid  on  13  February  1971. 
"we  also  concluded  from  our  experience  in  collecting  civil  disturbance  informa- 
tion for  over  two  years  that  we  could  not  predict,  with  any  degree  of  assur- 
ance, which  disturbances  would  be  sufficiently  severe  to  require  the  Army  to 
assist  state  and  local  law  enforcement  agencies."  This  conclusion  contributed  to 
the  decision  by  the  Department  of  the  Army  on  June  9,  1970,  and  to  that  of 
the  Secretary  of  Defense  in  March  of  this  year,  to  severely  constrain  the  col- 
lection of  civil  disturbance  information  by  military  organizations  and  person- 
nel. As  you  know,  the  Department  of  Defense  now  relies  on  the  Department 
of  Justice  to  provide  adequate  alert  to  the  Department  of  Defense  on  situa- 
tions which  might  require  prepositioning  or  deployment  of  military  units  to 
assist  state  and  local  law  enforcement  agencies  in  civil  disturbance  situations. 

As  you  noted.  Mr.  Froehlke  did  testify  on  the  extent  to  which  civil  dis- 
turbance information  collection  by  the  military  was  ordered  or  approved  by 
higher  civilian  authorities.  Please  be  assured  that  Mr.  Froehlke  was  in  a  posi- 
tion to  know  the  facts  since  he  had  at  his  disposal  all  of  the  records  of  the 
Denartment.  His  familiarity,  as  I  am  sure  you  will  agree,  is  indicated  by  his 
extensive  recital  on  the  tvpes  of  civilian  knowledge  and  involvement  indicated 
by  the  records.  As  Mr.  Froehlke  testified,  internal  memoranda  of  interagency 
group  meetings  at  the  White  House  and  elsewhere  demonstrated  that  senior 
civilian  officials  fully  participated  in  the  civil  disturbance  planning.  Further, 
the  Civil  Distuvbance  Information  Collection  Plan  of  May  1968  was.  as  you 
know,  widely  distributed  to  the  appropriate  civilian  levels  of  authority  in  the 
Oovernmenf.  Additionally.  Congressional  committees  were  notified  of  the  mili- 
tary's participation  in  the  collection  of  civil  disturbance  information. 

This  ability  to  provide  a  broad  overview  of  events  is  contrasted  with  the 
more   restricted   knowledge   of  subordinate   commanders   or   staff  officers.    Such 
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officers  receive  their  direction  through  formal  channels,  and  in  the  normal 
course  of  business,  do  not  have  direct  knowledge  of  the  acts  of  civilian  offi- 
cials either  at  the  Departmental  level,  at  higher  echelons  of  Government,  or  in 
other  departments  of  Government. 

The  formal  investigations  to  which  I  referred  in  my  letter  to  you  of  March 
9  were  initiated  with  respect  to  allegations  that  military  personnel  from  Fort 
Carson  units  and  from  undetermined  units  in  Texas  had  engaged  in  informa- 
tion collection  activities  on  individuals  not  affiliated  with  the  Department  of 
Defense.  The  allegations  were  directed  at  personnel  of  other  than  the  United 
States  Army  Intelligence  Command.  The  initial  purposes  of  the  investigation 
are  to  determine  which,  if  any,  of  the  allegations  are  factually  based,  who 
participated  and  who  directed  the  activities,  if  any,  to  be  performed.  Once  these 
questions  are  answered,  it  will  be  necessary  to  determine,  if  such  occurred, 
under  what  authority  they  were  conducted,  and  whether  any  of  the  activities 
exceeded  the  authority  vested  in  the  commander  who  initiated  them.  These 
activities  are  being  subjected  to  formal  investigation  because  there  is  no 
present  evidence  that  civilian  authorities  specifically  authorized  such  activi- 
ties or  were  aware  of  them.  At  this  stage  of  the  investigation,  it  is  not  possible 
to  anticipate  what  might  be  the  nature  of  the  judicial  or  administrative 
actions,  if  any,  that  result. 

It  is  hoped  that  this  additional  information  will  be  of  assistance  to  your 
Committee. 

Sincerely  yours, 

J.  Fred  Buzhardt. 


General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  March  19,  1911. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on   Constitutional  Rights, 
U.S:  Senate, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  I  have  received  a  copy  of  Mr.  Rehnquist's  letter  to 
you  dated  March  IS,  1971  concerning  access  to  the  material  in  the  print-outs 
from  the  Army's  civil  disturbance  intelligence  data  banks  which  are  now  in 
the  custody  of  the  Department  of  Justice.  Mr.  Behnquist  indicates  in  his  letter 
that  he  has  no  objection  to  making  these  documents  available  for  inspection  by 
members  of  your  staff. 

The  Department  of  Defense  also  has  no  objection  to  your  staff's  reviewing 
these  documents  in  order  to  ascertain  their  general  character  and  in  order  to 
get  a  general  understanding  of  their  intended  purpose.  However,  the  print-outs 
contain  references  to  various  individuals  and  organizations  which  we  are  pre- 
cluded, by  consistent  Executive  Branch  policy,  from  releasing  to  the  public. 
The  kinds  of  characterizations  and  unsubstantiated  information  contained  in 
these  print-outs,  like  other  information  contained  in  intelligence  files,  could  be 
misleading  if  taken  out  of  context  and  could  be  detrimental  to  the  individuals 
and  organizations  which  are  mentioned. 

Accordingly,   we  concur  in   the  print-outs  being  made   available  to   you   for 
examination  with  the  expressed  understanding  that  none  of  the  specific  infor- 
mation contained  in  these  print-outs  will  be  made  public. 
Sincerely, 

J.  Fred  Buzhardt. 


Subcommittee  on  Constitutional  Rights, 

March  12,  1911. 
Hon.  Melvin  R.  Laird, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  Thank  you  for  your  response,  through  General  Counsel 
Buzhardt,  in  reply  to  my  letter  of  March  4  repeating  my  request  that  Generals 
McChristian,  Yarborough  and  Blakefield  appear  before  the  Subcommittee 
to  testify. 

As  I  have  often  expressed  both  publicly  and  privately,  the  Subcommittee 
appreciates  the  fine  spirit  of  cooperation  which  the  Department  has  demon- 
strated during  the  course  of  our  inquiry.   There  is  no  question  but  that  you 
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and  the  Department  have  rendered  a  fine  public  service  by  the  way  in  which 
this  matter  has  been  approached.  Mr.  Froehlke's  statement  was  extremely 
helpful  and  served  to  clear  up  many  questions  the  Subcommittee  and  the 
public  had  with  respect  to  the  events  of  the  past  few  years.  Although  I 
have  not  yet  had  an  opportunity  to  study  in  detail  the  new  rules  promulgated 
by  the  Department  for  future  domestic  intelligence,  it  is  apparent  that  you 
and  the  other  members  of  the  Department  have  made  a  commendable  effort 
to  rectify  the  abuses  of  the  past  and  to  prevent  their  reoccurrence. 

Despite  the  great  progress  which  has  been  made  thus  far,  there  still  remain 
some  important  matters  which  must  be  cleared  up.  Chief  among  the  issues 
is  the  question  of  the  extent  to  which  the  intelligence-gathering  was  ordered 
or  approved  by  higher  civilian  authority.  It  is  also  necessary  to  determine 
the  extent  and  level  of  civilian  knowledge  of  these  activities  during  various 
times  throughout  the  period  in  question. 

Mr.  Froehlke's  testimony  was  very  helpful  in  these  matters.  However,  the 
Subcommittee  has  had  no  direct,  positive  evidence  from  those  in  a  position 
to  know  the  facts.  As  Mr.  Froehlke  pointed  out  so  well,  the  evidence  on  this 
difficult  point  must  be  reconstructed  from  the  memories  of  those  who  par- 
ticipated. He,  of  course,  like  yourself,  was  not  in  office  at  the  time  and  he 
was  given   formal   and   direct  responsibility   for   these   matters  only   recently. 

The  Subcommittee  has  not  thus  far  been  given  access  to  the  memoranda, 
notes,  chronologies  and  other  documents  upon  which  Mr.  Froehlke's  statements 
were  based  or  to  which  he  referred.  These  are  matters  which  can  only  be 
clarified  by  the  appearance  of  those  in  the  military  service  who  were  direct 
participants  in  these  operations  or  who  were  immediately  responsible  for  the 
implementation  of  the  programs. 

One  very  serious  question,  which  only  such  individuals  can  assist  in  answer- 
ing, concerns  the  effectiveness  of  the  intelligence  operations  and  their  useful- 
ness in  helping  the  Army,  the  Department  of  Justice,  and  state  and  local 
officers  in  meeting  their  responsibilities  when  they  were  called  upon  to  put 
down  civil  disorders.  We  have  not  as  yet  received  an  assessment  of  this 
activity  from  the  experts  who  are  in  position  to  inform  the  Subcommittee 
and  the  American  people.  Only  direct,  positive  testimony  from  officers  whose 
business  it  is  to  provide  useful  intelligence  can  give  us  this  evaluation. 

There  are  other  points  upon  which  their  testimony  will  be  helpful.  We 
wish  to  learn,  for  instance,  how  many  agents  were  employed  in  domestic 
intelligence  work,  what  their  geographic  areas  of  responsibility  were,  how 
many  meetings,  speeches,  campuses,  and  other  activities  were  covered,  and 
other  such  information. 

I  am  very  mindful  of  the  sensitivity  of  testimony  which  might  conceivably 
be  presented  by  these  generals.  As  a  former  judge  and  as  one  who  has  long 
been  striving  for  the  finest  possible  systems  of  military  and  civilian  justice, 
I  am  most  cautious  lest  any  public  testimony  prejudice  prosecutions  which 
may  develop  out  of  this  inquiry.  However,  it  is  difficult  to  determine  from 
the  current  state  of  Subcommittee  knowledge  how  any  testimony  we  might 
desire  from  these  gentlemen  could  in  any  way  be  involved  in  a  future  trial. 
For  this  reason,  I  believe  it  would  be  helpful  if  you  would  inform  me,  in 
detail,  of  the  nature  of  the  possible  prosecutions,  the  persons  involved,  the 
substance  of  the  allegations  and  the  particulars  of  the  statutes  and  regulations 
that  may  have  been  violated.  I  realize  that  you  are  in  an  early  stage  of 
determining  whether  there  occurred  any  violations  subject  to  court-martial 
proceedings.  However,  as  is  evident  from  the  testimony  and  Mr.  Buzhardt's 
letter,    this  is   more   than  a   hypothetical  possibility. 

The  Subcommittee  wishes  to  avoid  any  possibility  of  prejudicing  in  any 
way  the  future  rights  of  any  person  who  may  be  subject  to  court-martial. 
I  will  certainly  inform  other  members  of  the  Subcommittee  of  the  possible 
difficulty  and  encourage  each  of  them  to  exercise  great  care  during  the 
conduct  of  the  hearing.  Since  each  member  of  this  Subcommittee  is  a  lawyer 
and  each  has  been  involved  in  the  Subcommittee's  prior  efforts  to  ensure 
that  every  soldier  is  protected  by  the  finest  system  of  justice  possible,  I  have 
every  confidence  that  the  fears  expressed  in  Mr.  Buzhardt's  letter  can  easily 
be  avoided. 

I  believe  that  if  these  gentlemen  are  permitted  to  testify,  we  can  demonstrate 
to  the  American  citizen  beyond  question  that  any  lingering  doubts  he  might 
have  about  the  issues  under  investigation  are  without  foundation.  I  am  certain 
you  agree  with  me  that  it  is  important  that  the  Congress  and  the  Defense 
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Department  not  give  any  citizen  any  reason  to  believe  that  the  full  story 
about  surveillance  of  civilians  has  not  yet  been  told.  I  firmly  believe  that  the 
appearance  of  these  gentlemen  at  a  full  public  hearing  will  go  far  towards 
achieving  this  important  goal. 

Once  again,  I  want  you  to  know  of  my  appreciation  for  the  fine  cooperation 
which  you  have  shown  thus  far  in  our  inquiry. 
With  kindest  wishes, 
Sincerely  yours, 

Sam  J.  Ervin,  Jr.,  Chairman. 


March  11,  1971. 
Hon.  Stanley  R.  Resor, 
Secretary  of  the  Army, 
The  Pentagon, 
Washington,  B.C. 

Dear  Mr.  Secretary  :  In  order  to  assist  the  Subcommittee  in  its  current 
inquiry  into  domestic  intelligence  operations,  I  would  appreciate  your  supply- 
ing the  following  information: 

1.  What  is  the  total  number  of  persons,  enlisted  and  officer,  in  the  U.S. 
Army  Intelligence  Command  stationed  in  the  United  States?  Please  give 
answers  for  each  year  from  1964  to  present. 

2.  How  is  the  Command  organized  geographically?  Please  give  the  location, 
designation,  and  geographic  responsibility  for  each  military  intelligence  office 
in  the  United  States  and  the  number  of  persons,  officers  and  enlisted  in  each 
office.  Please  give  answers  for  each  year  from  1965  to  present. 

3.  What  is  the  organizational  structure  of  the  Command,  and  who  have 
been  the  officers  in  charge  of  the  principle  divisions  of  the  Command  from 
1965  to  present}?  Please  give  the  dates  in  which  these  officers  have  been  in 
command,  and  a  brief  description  of  the  functions  of  each  of  these  divisions. 
It  would  be  helpful  if  you  would  also  submit  a  map  or  chart  containing  the 
information  requested  in  questions  2  and  3. 

4.  During  the  testimony  of  Assistant  Secretary  Froehlke,  he  discussed 
the  tactical  intelligence  units  attached  to  units  of  the  Continental  Army. 
Please  give  the  same  information  for  these  units. 

Mr.  Froehlke  mentioned  at  his  appearance  on  March  3  plans  to  staff  military 
intelligence  positions  with  career  personnel,  and  not  to  assign  draftees  or 
other  personnel  with  limited  Army  experience  either  officer  or  enlisted  to  these 
responsibilities.  I  would  appreciate  being  informed  whether  such  plans  have 
been  suggested,  studied  or  approved,  and  whether  such  a  plan  is  now  or  will 
soon  be  in  effect.  If  such  a  plan  is  not  yet  approved,  I  would  appreciate 
learning  its  status,  and  the  reasons  for  its  being  considered. 

Mr.  Froehlke  also  offered  to  the  Subcommittee  a  list  of  inspections  con- 
ducted by  the  Department  of  Army  into  its  domestic  intelligence  operations 
during-  the  period  from  January.  1970,  to  present.  I  would  appreciate  your 
sending  a   copy   to   the   Subcommittee. 

I  should  like  to  express  once  again  my  appreciation  for  the  cooperation 
you  have  given  the   Subcommittee  in  its  current  inquiry. 

With  kindest  regards. 
Sincerely  yours. 

Sam  J.  Ervin.  Jr.,  Chairman. 


General  Counsel  of  the  Department  of  Defense. 

March  9,  1971. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman.  Subcommittee  on  Constitutional  Rights, 
Committee  on  the  Judiciary. 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  The  Secretary  asked  that  I  reply  to  your  letter  of 
March  4  with  reference  to  additional  witnesses  from  the  Army  for  your 
Subcommittee  on  Constitutional  Rights. 

It  comes  as  a  surprise  that  you  feel  that  Secretary  Froehlke  left  some 
of  your  questions  unanswered  in  his  appearance  on  March  2  before  your 
Subcommittee.  A  review  of  the  transcript  revealed  but  one  request  by  your 
Subcommittee  for  information   to  be  submitted   for  the  record.   The  material 
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requested   was   for   the   organization   and    manning   of  the   Army    Intelligence 
Command  and  this  material  is  being  compiled  for  submission1. 

Assistant  Secretary  Froehlke  remains  available  as  a  witness  to  provide  any 
additional  information  your  Subcommittee  requires.  Mr.  Jordan,  General 
Counsel  of  the  Army,  will  be  available  to  accompany  him. 

As  Mr.  Froehlke  advised  the  Subcommittee  during  his  testimony,  formal 
investigations  are  in  progress  in  connection  with  the  activities  of  two 
organizational  units  of  the  Army.  It  is  quite  possible  that  any  one  of  perhaps 
all  three  of  the  general  officers,  whom  you  requested  to  appear  before  your 
Subcommittee  on  March  17,  could  be  material  witnesses  in  formal  proceedings 
which  might  grow  out  of  the  current  investigations.  I  am  sure  you  will  agree, 
that  in  order  to  protect  the  due  process  rights  of  any  persons  who  might 
be  the  subject  of  criminal  or  administrative  charges  as  a  result  of  the 
current  investigations,  it  would  be  inappropriate  for  Generals  McChristian, 
Rlakefield  and  Yarborough  to  testify  before  your  Subcommittee  on  this  subject 
at  this  time. 

As  I  am  sure  you  are  aware,  both  General  Blakefield  and  General  Yar- 
borough are  presently  assigned  to  command  positions  of  heavy  responsibility 
outside  the  continental   limits  of  the   United   States. 

Please  be  assured  that  the  Department  continues  to  stand  ready  to  provide 
to   the   fullest   extent   possible   such   additional   information   as  you   and   your 
Subcommittee  need  for  the  compilation  of  these  legislative  hearings. 
Sincerely  yours, 

J.  Fred  Buzhardt. 


Subcommittee  on  Constitutional  Rights, 

March  J{.  1971. 
Hon.  Melvin  R.  Laird. 
Secretary  of  Defense, 
Washington,  B.C. 

Dear  Mr.  Secretary  :  On  February  18,  1971,  I  addressed  a  letter  to  Assistant 
Secretary  Froehlke  requesting  that  he  make  available  certain  persons  in 
the  Department  for  possible  questioning  at  the  Subcommittee  hearing  on 
March  2.  To  date  he  has  not  answered  my  letter  directly,  but  he  did  instruct 
Mr.  J.  Fred  Buzhardt,  the  General  Counsel,  to  inform  me  that  the  Depart- 
ment was  reluctant  to  make  them  available. 

It  has  become  obvious  that  the  Subcommittee's  inquiry  into  recent  activity 
by  military  intelligence  organizations — activity  which  you  ended  in  your 
directive  of  March  1 — cannot  be  concluded  satisfactorily  unless  certain  of 
the  persons  called  for  in  my  previous  letter  appear  before  the  Subcommittee. 
While  the  testimony  presented  by  Mr.  Froehlke  answers  many  of  the  Sub- 
committee's questions,  it  opened  other  important  lines  of  inquiry  which  the 
Subcommittee  must  pursue,  and  left  others  unsatisfactorily  unanswered. 

For    tbese  reasons ,    I    would    like    to    request    formally,    on    behalf    of    the 
Subcommittee,    that   the   following   persons   appear  before   the    Subcommittee : 
Major    General    Joseph    A.    McChristian,    Assistant    Chief    of    Staff   for 
Intelligence 

Major    General    William    H.    Blakefield,    former   Commanding    General, 
U.S.   Army   Intelligence  Command 

Major  General  William  P.  Yarborough,  former  Assistant  Chief  of  Staff 
for  Intelligence 
In  addition,   I  would  like  to  ask  that  Mr.   Jordan,   General  Counsel  of  the 
Army,  also  return  at  that  time. 

Since   I    understand   that    General   Blakefield   has   returned    from   Korea    in 
anticipation   of  his   appearance,    it  would   be   best   that  the   witnesses   appear 
in    the    near    future.    Accordingly,    their    testimony    has    been    scheduled    for 
Wednesday.  March  17,  1971,  at  10:00  a.m. 
With  kindest  wishes, 
Sincerely  yours, 

Sam  J.  Ervin,  Jr.,  Chairman. 
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Subcommittee  on  Constitutional  Rights, 

February  25,  1971. 
Mr.  J.  Fred  Buzhardt, 
General  Counsel. 
Department  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Buzhardt  :  Some  time  ago,  Mr.  Baskir  requested  that  you  make 
available  to  the  Subcommittee  the  transcript  of  the  board  of  inquiry  appointed 
by  Secretary  Resor  to  investigate  the  allegations  made  against  the  113th 
Military  Intelligence  Unit.  It  is  my  understanding  that  you  agreed  to  do  so 
but  that  subsequently  you  informed  him  "certain  difficulties"  had  arisen 
which  you  were  trying  to  resolve. 

I  would  like  to  request  that  you  have  this  material  delivered  to  the  Sub- 
committee staff  by  Friday  for  their  use  in  preparing  the  Subcommittee 
members  for  the  testimony  to  be  presented  by  the  Department  on  Tuesday. 

I  would  also  like  to  renew  my  request  that  you  have  available  on  that 
day  the  witnesses  that  I  requested  in  my  letter  of  February  17   [18],  1971. 

With  kindest  wishes, 
Sincerely  yours, 

Sam  J.  Ervin,  Jr.,  Chairman. 


Subcommittee  on  Constitutional  Rights, 

February  IS,  1911. 
Hon.  Robert  F.  Froehlke, 
Assistant  Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.   Froehlke  :   Although    you   and   Mr.    Buzhardt   will   be   the   main 
witnesses  from  the  Department  of  Defense  at  the  Subcommittee  hearings  on 
Tuesday,  March  2,   I   should  like  to   request  that  the  following  persons  also 
be  present  that  day   for  possible  testimony   before  the  Subcommittee : 
Colonel  John  W.   Downie,   Director  of  Counterintelligence,   OACSI 
Major  General  Joseph  A.  McChristian,  ASCI 
William   L.   Parkinson,   Deputy   Chief,  CIAD 
Stanley  R.  Resor,  Secretary  of  Army 

Robert  E.  Jordan,  III,  General  Counsel,  Department  of  Army 
General  William  H.  Blakefield,  former  CG,  USAINTC 
Bland  West,   Deputy   General   Counsel,   Department  of  Army 
Major  General  William  P.   Yarborough,  former  ACSI 
Lt.  Col.  William  Mann,  Jr.,  Chief,  Civil  Disturbance  Branch,  OACSI 
I  would  like  to  reiterate  my  request  that  the  classified  materials  you  have 
sent    the    Subcommittee   be   declassified.    This   is   particularly    important    with 
respect  to  the  material  I  received  on  February  10.  Because  so  many  of  these 
materials  are  now  obsolete  and  have  been  superseded  by  subsequent  Department 
of  Defense  guidelines,   I  see  no  purpose  in  maintaining  the  security  classifi- 
cation on  them. 

Thank  you  very  much  for  your  cooperation  and  I  look  forward  to  hearing 
your  testimony. 


With  kindest  wishes, 
Sincerely  yours, 


Sam  J.  Ervin,  Jr.,  Chairman. 


Subcommittee  on  Constitutional  Rights. 

September  10,  1910. 
Hon.  Stanley  R.  Resor, 
Secretary  of  the  Army, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  This  is  in  continuation  of  my  letter  of  July  27  in- 
viting you  to  appear  before  the  Constitutional  Rights  Subcommittee  to 
describe  various  information  programs  and  data  systems  operated  by  the 
Department  of  the  Army.  Since  the  Subcommittee  has  now  scheduled  its 
hearings  on  Computers,  Data  Banks,  and  the  Bill  of  Rights  for  October  6, 
7  and  8,  this  is  to  confirm  our  invitation  to  you  to  present  your  testimony 
on  Wednesday  morning,  October  7,  at  10 :30  a.m.  in  Room  2228  of  the  New 
Senate  Office  Building. 
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In  addition  to  answering  the  questions  raised  in  my  letter  of  July  27, 
it  would  be  helpful  if  your  statement  reviewed  the  origin,  development,  and 
purpose  of  the  civil  disturbance  program.  As  our  inquiry  indicated,  we  are 
also  interested  in  knowing  of  the  other  data  programs  or  systems  which 
the  Army  conducts  or  administers  which  involve  taking  note  of  civilians  who 
have  no  dealings  with  the  Department  of  the  Army  and  are  not  presently 
employed  by  it.  This  would  include  programs  involving  labor-management, 
race  relations  and  civil  rights,  internal  security,  counter-subversion,  and 
resistance  in  the  Army. 

Considerable  public  attention  has  been  focused  on  the  data  bank  of  seven 
million  Defense  Department  files  which  the  Army  maintains  at  its  Investi- 
gative Records  Repository.  Although  this  has  been  discussed  to  some  extent 
in  correspondence,  it  would  be  valuable  to  receive  a  description  of  that  data 
program  for  the  hearing  record  including  its  components,  the  statutory  and 
administrative  authority  governing  it,  and  any  physical  safeguards  featured 
in  the  automated  electronic  processing  and  storage  equipment.  Of  course, 
primary  interest  for  our  purposes  is  centered  on  the  legal  and  administrative 
safeguards  to  protect  the  due  process  rights  of  the  individual  placed  in  a 
government  data  bank,  and  these  areas  of  interest  were  spelled  out  in  the 
Subcommittee's  inquiry  to  you  of  January  22. 

If  it  is  feasible,  you  may  wish  to  devote  a  portion  of  your  statement  to  a 
summary  of  the  Army  Department's  response  to  the  Subcommittee's  general 
questionnaire  to  the  Secretary  of  Defense  concerning  all  automated  data 
systems  on  individuals,  civilians  and  military,  who  are  employed  by  or  who 
have  official  relationships  with  the  Defense  Department. 

Enclosed  are  Congressional  Record  excerpts  indicating  the  scope  of  the 
Subcommittee's  study  and  the  focus  of  this  first  set  of  hearings. 

Your  assistance  in  our  study  is  deeply  appreciated. 
Sincerely  yours, 

Sam  J.  Ervin,  Jk.,  Chairman. 


Subcommittee  on  Constitutional  Rights, 

September  10,  1970. 
Hon.  Melvin  R.  Laird, 
Secretary  of  Defense, 
Washington,  D.C. 

Dear  Mr.  Secretary  :  The  Constitutional  Rights  Subcommittee  has  scheduled 
hearings  on  October  6,  7  and  8  to  consider  constitutional  issues  presented 
by  computers,  data  banks  and  automated  information  systems.  Since  one  of 
the  major  policies  of  recent  concern  to  the  public  has  been  the  Department  of 
the  Army's  program  for  collection  and  storage  of  information  on  civilians 
active  in  politics,  we  have  invited  the  Secretary  of  the  Army  to  appear  and 
discuss  the  due  process  procedures  surrounding  the  Army's  civil  disturbance 
program  as  well  as  other  data  systems,  whether  automated  or  not,  for  monitor- 
ing citizens  who  have  no  past  or  present  affiliations  and  no  formal  relationship 
with  the  Defense  Department. 

As  you  recall,  this  was  one  of  the  special  areas  of  inquiry  covered  in  the 
Subcommittee  July  20,  1970,  questionnaire  to  the  entire  Defense  Department 
covering  computers  and  automated  data  programs.  The  first  part  of  that 
questionnaire  was  directed  not  only  at  the  various  civil  disturbance  programs, 
but  note-taking  of  civilian  activities  in  connection  with  problems  and  programs 
involving  labor-management  race  relations  and  civil  rights,  counter-subversion 
and  programs  for  prevention  of  sedition  and  mutiny  in  the  armed  forces.  As 
an  example,  there  was  cited  in  the  letter  an  Air  Force  memorandum  on 
"reporting  subversive  activities"  which  ordered  the  reporting  of  persons  en- 
gaged in  such  activities  as  "remarks  with  racial  overtones." 

Since  it  would  be  useful  and  appropriate  to  have  the  policies  of  all  of  the 
armed  services  and  the  Office  of  the  Secretary  of  Defense  on  these  matters 
summarized  for  the  record  of  our  hearings,  this  is  to  invite  the  testimony 
or  views  of  you  or  appropriate  officials  of  the  Defense  Department.  Such 
testimony  might  reflect,  in  briefer  form,  the  information  supplied  in  response 
to  the  Subcommittee  questionnaire,  including  a  summary  of  your  major 
manual  or  automated  data  systems  on  "unaffiliated''  civilians  as  described 
above,   the  authority   for  each   program   or   system ;   plans  for  automation   or 


413 

electronic  storage  of  records  on  individuals;  and  the  due  process  guarantees 

Secondly/  the  statement  might  describe  generally  how  the  Defense  Depart- 
ment uses*  computers  for  acquisition  and  storage  of  information  on  individuals 
who  are  employed  or  who  have  some  connection  with  the  Defense  Department 
component  agencies  and  services,  the  major  automated  or  computerized  data 
banks  on  military  and  civilian  personnel  and  the  statutory  authorities  and 
legal  and  physical  safeguards  governing  their  use  generally.  You  or  your 
representatives  might  then  wish  to  comment  on  the  advisability  or  feasibility 
of    new    legislative    controls    governing    maintenance    of    automated    records 

systems. 

If  this  format  is  agreeable  to  you,  the  time  and  date  of  such  testimony 
can  be  arranged  at  a  mutually  acceptable  time. 

Enclosed  are  excerpts  from  the  Congressional  Record  which  indicate  the 
scope  of  the   Subcommittee's  interest. 

Your  assistance  and  that  of  your  staff  in  the  Subcommittee's  study  is  deeply 
appreciated. 

With  all  kind  wishes,  I  am 


Sincerely  yours, 


Sam  J.  Ervin,  Jr.,  Chairman. 
July  27,  1970. 


Hon.  Stanley  R.  Resor, 
Secretary  of  the  Army, 
Washington,  D.C. 

Dear  Mr.  Secretary:  This  is  to  thank  you  for  sending  me  the  policy  letter 
from  the  acting  adjutant  general  to  all  Army  commanders  concerning  collection 
of  civil  disturbance  information.  You  are  to  be  commended  for  this  thoughtful 
attempt  to  define  the  Army's  role  in  the  federal  government's  collection  of 
information  on  individuals  engaged  in  political  activity  or  the  surveillance  of 
organizations  which  are  politically  active  and  whose  members  allegedly 
might  be  involved  in  civil  disturbances. 

I  understand  that  you  have  decided  that  under  no  circumstances  will  the 
Army  "acquire,  report,  process,  or  store  civil  disturbance  information  on 
civilian  individuals  or  organizations  whose  activities  cannot,  in  a  reasonably 
direct  manner,  be  related  to  a  distinct  threat  of  civil  disturbance  exceeding 
the  law  enforcement  capabilities  of  local  and  state  authorities,  except  as 
authorized  in  paragraphs  8  and  9(d).  These  exceptions  in  paragraph  8  refer 
to  "listings  of  local,  state  and  federal  officials  whose  duties  include  responsibili- 
ties related  to  control  of  civil  disturbances"  and  "appropriate  data  on  vital 
public  and  commercial  installations,  facilities  or  private  businesses  and 
facilities  which  are  attractive  targets  for  persons  or  groups  engaged  in  civil 
disorders." 

In  paragraph  9(d),  this  exception  relates  to  "after-action  reports,  where 
required  for  clarity,  which  may  contain  names  of  individuals  or  organizations- 
that  were  directly  involved  in  the  civil  disturbance  being  reported."  Further- 
more, in  paragraph  10,  it  is  stated  that  "the  collection,  reporting,  processing, 
and  storage  of  information  related  to  Army  personnel  security  programs 
counterintelligence  operations,  and  special  collection  requirements  related  ;<> 
direct  threats  to  Army  personnel,  installations,  or  material  are  not  affected 
by  this  letter." 

The  Army's  definition  of  civil  disturbance  is  a  "situation  in  which  a  civil 
jurisdiction  is  required  to  apply  a  greater  than  usual  degree  of  law  enforce- 
ment to  maintain  law  and  order."  This,  it  might  be  presumed,  could  include 
the  assignment  of  one  more  police  officer  than  usual  when  there  is  a  football 
game  in  a  town.  To  clarify  this,  we  should  appreciate  receiving  a  specific 
description  of  the  criteria  which  would  determine  exactly  when  the  Army 
would  engage  in  surveillance  and  data  collection. 

You  state  that  the  Army  (1)  will  rely  upon  the  Department  of  Justice  to 
furnish  civil  disturbance  threat  information  required  to  support  Army  plan- 
ning for  military  civil  disturbance  needs;  (2)  that  covert  agent  operations 
will  not  be  used  to  obtain  civil  disturbance  information  on  individuals  or 
organizations  without  the  concurrence  of  the  Federal  Bureau  of  Investigation ; 
(3)  that  Army  elements  will  be  prepared  on  Army  order,  to  destroy  aceimin- 
lated  files  or  forward  them  for  release  to  the  Department  of  Justice. 

From  an  initial  reading  of  these  and  other  items  in  your  policy  letter,  it 
appears    that    the    Army    has    finally    persuaded    the    Department    of    Justice 
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to  assume  certain  surveillance  and  certain  data-collection  which  the  Army 
has  been  performing  of  civilians  and  to  share  responsibility  with  the  Army 
for  the  total  program. 

However,  I  confess  that  the  exceptions,  qualifications  and  lack  of  criteria 
in  your  policy  letter  could  lead  the  average  citizen — which  I  consider  myself — ■ 
to  wonder  just  how  much  of  a   change  it  represents  in  government   policy. 

Since  I  was  never  able  to  obtain  a  precise  statement  from  you  as  to  what 
exactly  the  Army  had  been  doing  and  why,  it  is  difficult  to  determine  from 
this  regulation  just  what  you  will  not  be  doing  in  the  future.  In  view  of 
this  initial  difficulty  in  evaluating  the  Army's  role,  it  is  even  more  difficult 
to  determine  how  many  of  the  old  activities  have  been  eliminated,  how  many 
are  merely  shared  with  other,  agencies,  and  how  many  are  completely  assumed 
by  other  agencies. 

The  Subcommittee  plans  to  conduct  hearings  in  the  fall  to  consider  the 
extent  to  which  constitutional  rights  are  affected  by  government  data  banks, 
including  those  developed  for  surveillance  and  intelligence  sources.  In  view 
of  the  constitutional  issues  raised  by  the  Army's  original  activities,  and  in 
view  of  the  questions  still  remaining,  it  would  be  most  helpful  to  Congress 
if  you  were  to  appear  before  the  Subcommittee  and  describe  the  differences 
between  your  old  program  and  the  new,  both  with  respect  to  the  Army's 
function  and  the  total  program  of  the  Federal  Government  with  respect  to 
data  collecting  on  civilian  activities. 

This  is  to  extend  to  you  as  Secretary  of  the  Army,  an  invitation  to  appear 
on  a  mutually  agreeable  date  and  discuss  these  matters.  In  particular,  we 
would  hope  that  you  would  tell  us  how  the  new  policy  will  better  protect 
the  privacy  and  due  process  rights  of  (1)  any  citizen  engaged  in  legal 
activities  who  might  have  been  subject  to  surveillance  or  to  incorporation 
in  a  federal  data  bank  under  the  old  policy,  or  (2)  who  might  be  so 
monitored  in  the  future. 

Pending  the  hearings,  it  would  be  helpful  if  you  would  supply  the  responses 
to  the  following  questions : 

1.  When  will  your  policy  letter  be  published  as  an  official  regulation  so 
that  it  will  be  available  to  the  public  and  may  be  relied  upon  by  citizens 
and    organizations? 

2.  To  what  extent  may  the  average  citizen  or  student  who  engages  in 
legitimate  demonstrations,  or  who  is  politically  active  in  expressing  his  views 
on  issues  of  the  day,  or  who  belongs  to  organizations  which  demonstrate  a 
concern  with  governmental  policies — to  what  extent  may  such  a  citizen  or 
student  benefit  from  the  change  of  policy  reflected  in  this  new  order?  Under 
what  circumstances  could  he  expect  to  be  subject  to  the  Army  or  any  other 
agency  taking  note  of  his  activities? 

3.  What  disposition  has  been  made  of  the  data  in  files,  microfilms,  and 
computer  systems  previously  acquired  on  civilians  in  the  course  of  this 
program,  and  maintained  in  base  and  unit  offices  and  in  local,  regional  or 
national  offices? 

(a)  Has  any  of  this  information  been  transferred  to  or  made  available 
to  any  other  federal,  state  or  local  agencies? 

(b)  If  so,  which  ones? 

(c)  For  what  purposes? 

(d)  Beyond  dissemination  of  Colonel  Lynch's  letter,  what  steps  does  the 
Department  of  the  Army  intend  to  take  to  ascertain  that  the  regional  data 
banks  on  civilian  political  activity  maintained  by  military  intelligence  groups 
and  elements  of  the  Continental  Army  Command  have  in  fact  been  destroyed? 

4.  You  indicate  that  covert  agent  operations  will  not  be  used  to  obtain 
civil  disturbance  information  on  individuals  or  organizations  without  the 
concurrence  of  the  Federal  Bureau  of  Investigation. 

(a)  Why  has  the  Army  decided  not  to  rely  on  the  FBI  entirely  for  such 
covert  operations? 

(b)  Will  covert  operations  be  used  for  any  other  program  affecting 
civilians?  If  so,  which  ones? 

(c)  Will  the  recommendations  for  such  civil  disturbance-related  covert 
operations  initiate  with   the  Federal   Bureau   of   Investigation? 

(d)  Would  you  provide  examples  of  the  type  of  incident  or  activity  which 
might  in  your  view  call  for  such  a  covert  operation? 

(e)  Who  under  this  new  arrangement  would  be  responsible  for  terminating 
the  operation? 
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(f)  Would  the  order  for  such  surveillance  include  a  time  limit  or  require 
a  renewal  of  authority  for  continuance? 

(g)  Will  Army  intelligence  agents  or  any  other  Army  or  Defense  Depart- 
ment personnel  be  utilized  under  any  arrangement  to  assist  the  Justice 
Department  in  implementing  its  share  of  this  program? 

5.  What  kinds  of  overt  and  covert  collection  operations  can  be  undertaken 
by  Army  intelligence  units  to  investigate  "direct  threats  to  Army  personnel, 
installations,  or  material?"  In  instances  not  involving  the  crimes  of  treason, 
espionage,  sabotage,  or  sedition?  Who  may  authorize  the  collection  of  in- 
formation in  these  cases? 

6.  It  would  appear  to  me  that  rule  10  exempts  from  any  restrictions  any 
program  under  the  sun  for  monitoring  of  civilians  which  is  not  termed  a 
"civil  disturbance"  program?  Aside  from  the  civil  disturbance  program,  what 
other  programs  might  in  any  way  involve  systematic  collection  of  information 
by  the  Army  about  civilians  other  than  those  investigated  for  employment 
by  or  service  with  the  Defense  Department  or  Defense  industries? 

For  example,  would  the  monitoring  of  these  personnel  and  civilians  patroniz- 
ing coffee  houses  and  other  businesses  in  communities  near  defense  facilities 
fall  under  a  program  related  to  civil  disturbance  threats,  or  under  some 
other  program? 

For  instance,  under  your  security  program,  does  the  Department  of  the 
Army  have  a  program  similar  to  that  authorized  by  the  Air  Force  Order 
of  May  25,  1970,  "Reporting  Subversive  Activities"  by  which  personnel  are 
ordered,  supposedly  in  connection  with  civil  disturbance  threat  preparations, 
to  report  "personnel  making  sympathetic  statements  in  support  of  the  antiwar 
demonstrators ;  "congregation  of  unauthorized  persons ;"  "persons  attempting 
to  spread  antiwar  sentiments  in  public  places  on  the  base;"  "persons  making 
statements  with  racial  overtones."  If  so,  would  you  supply  the  Subcommittee 
with  a  copy  of  your  directives,  memoranda,  or  regulations? 

As  an  additional  example,  it  has  been  reported  to  the  Subcommittee  that 
the  902  Military  Intelligence  Detachment  at  Fort  Myer  investigates  and 
maintains  dossiers  on  members  of  Congress,  ambassadors,  their  staffs,  business 
and  labor  leaders  and  congressional  lobbyists.  Would  you  advise  the  Sub- 
committee whether  such  a  data  bank  is  maintained,  by  whom  and  for  what 
purpose? 

7.  (a)  Which  military  intelligence  unit  will  analyze  "early  warning"  in- 
formation from  the  Justice  Department  and  thereby  assist  the  Director  of 
Civil  Disturbance  Planning  and  Operations  in  determining  whether  a  "distinct 
threat  of  civil  disturbance"  exists? 

(b)  What  permanent  files,  if  any,  will  that  unit  maintain  on  past  civil 
disturbances  and/or  the  political  activities  of  civilians? 

8.  Under  rule  4e(l),  what  methods  of  "overt  collection,  other  than  liaison" 
are  contemplated? 

9.  Under  the  new  policy,  will  the  domestic  intelligence  portions  of  the 
microfilm  achieve  maintained  by  the  Counterintelligence  Analysis  Detachment 
be  retained?  Will  any  portion  of  this  data  bank  be  destroyed?  If  so,  which? 

10.  Paragraph  8  of  Colonel  Lynch's  letter  states :  "civil  disturbance  plans 
and  supporting  materials  will  not  include  listings  of  organizations  and  per- 
sonalities not  affiliated  with  the  Department  of  Defense."  Will  civil  disturb- 
ance plans  and  supporting  materials  be  permitted  to  include  information  on 
organizations  and  personalities  not  affiliated  with  tne  Department  of  Defense 
so  long  as  that  information  is  not  presented  in  lists? 

It  would  be  appreciated  if  you  would  also  supply  as  soon  as  possible  the 
regulations  implementing  the  program  as  spelled  out  in  the  policy  letter  and 
a  copy  of  any  inter-departmental  memorandum  or  joint-agreement  governing 
the  working  relationship  between  the  Department  of  the  Army  and  The 
Justice  Department,  and  between  the  Department  of  the  Army  and  any  other 
agency  or  department  with  respect  to  the  collection,  processing,  and  storing 
of  data  on  civilians. 

To  judge  from  the  mail  which  is  coming  to  this  Subcommittee,  to  my  own 
office,  and  to  most  members  of  Congress  on  the  subject  of  data  banks,  and 
particularly  on  those  maintained  by  the  Army  under  current  programs,  there 
is  intense  public  concern  about  this  subject.  Furthermore,  the  many  expressions 
of  interest  and  alarm  which  I  and  the  Subcommittee  have  received  from  other 
members  of  Congress,  convince  me  that  there  is  urgent  need  for  public  hearings 
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to  clarify  the  impact  of  the  Army  data  banks  and  those  of  numerous  other 
agencies  on  the  constitutional  rights  of  law  abiding  American  citizens. 
With  all  kind  wishes,  I  am 
Sincerely  yours, 

Sam  J.  Ervin,  Jr., 
Chairman,  Subcommittee  on  Constitutional  Rights. 


[From  the  New  York  Times,  Apr.  17,  1971] 

Johnson  and  Clark  Linked  to  Surveillance  Planning 

ex-attorney  general  disputes  files  on  his  role  in  white  house  talks  and 

exchanges  of  memorandums 

(By  Richard  Halloran) 

Washington,  April  16 — Documents  indicating  the  extent  of  the  involvement 
of  President  Johnson  and  his  Attorney  General,  Ramsey  Clark,  in  the  govern- 
mental surveillance  of  political  dissidents  have  been  obtained  here  from 
Government  officials. 

The  documents  also  show  that  Joseph  A.  Califano  Jr.,  who  was  a  special 
assistant  to  President  Johnson,  and  Paul  H.  Nitze,  who  was  the  Deputy 
Secretary  of  Defense,  also  helped  plan  the  domestic  intelligence  effort  at  the 
time  of  civil  disturbances  in  1967  and  1968. 

According  to  the  documents,  meetings  were  held  at  the  White  House  and 
interdepartmental  memorandums  were  exchanged  in  an  effort  to  increase 
the  flow  of  information  on  civil  rights  activists,  black  militants  and  antiwar 
protesters. 

The  origin  of  governmental  surveillance  practices  has  become  an  issue  here 
as  a  result  of  a  Congressional  investigation  and  mounting  public  debate  over 
Federal  dossiers  on  private  citizens. 

Mr.  Clark,  informed  of  the  statements  and  documents  connecting  him  with 
military  and  civilian  intelligence  operations,  said,  "That's  just  not  true.  I  don't 
care  what  the  documents  say." 

In  response  to  specific  questions,  however,  he  acknowledged  that  agents  of 
the  Federal  Bureau  of  Investigation  had  gathered  information  on  potential 
and  known  dissidents.  But  he  added,  "I  can  tell  you  that  I  have  no  recollection 
of  anyone  telling  me  that  military  personnel  were  used  in  surveillance  of 
civilians." 

He  said,  "If  someone  in  the  Administration  says  so,  they  should  be  prepared 
to  document  it." 

Mr.  Clark  also  repeated  assertions  given  in  an  earlier  interview  that  he 
had  been  unaware  of  the  Army's  surveillance  of  civilians  and  that  he  did 
not  believe  President  Johnson  had  known  about  it. 

Mr.  Califano,  in  a  separate  interview,  said,  "I  have  no  knowledge  of  any 
surveillance  of  civilians."  Referring  to  an  Army  intelligence  watch  on  political 
dissidents,  he  added,  "I  have  no  recollection  of  anyone  ever  telling  the  Army 
to  undertake  surveillance  of  anybody." 

NO   JOHNSON    COMMENT 

An  aide  in  Mr.  Johnson's  office  in  Austin,  Tex.,  said  that  Mr.  Johnson 
does  not  comment  now  on  events  in  his  Presidency.  In  addition,  the  aide 
said,  most  of  Mr.  Johnson's  records  are  stored  for  shipment  to  the  new 
Johnson  Library,  so  there  would  be  no  way  of  checking  for  written  orders  or 
memorandums. 

Mr.  Nitze  is  in  "Vienna  with  the  United  States  delegation  negotiating  an 
agreement  with  the  Soviet  Union  to  limit  strategic  weapons. 

Other  senior  officials  earlier  identified  as  involved  in  the  establishing  of 
Intelligence  operations  were  Warren  Christopher,  who  was  the  Deputy  Attorney 
General;  Stephen  Pollak,  who  was  the  Assistant  Attorney  General  in  charge 
of  the  Civil  Rights  Division ;  Stanley  R.  Resor,  who  remains  as  Secretary  of 
the  Army ;  David  E.  McGiffert,  who  was  the  Under  Secretary  of  the  Army ; 
and  Robert  E.  Jordan,  who  is  still  the  Army's  general  counsel. 


417 

OTHER  AGENCIES  INVOLVED 

Moreover,  the  authoritative  sources  disclosed  that  more  elements  of  the 
Government  than  previously  reported  had  been  engaged  in  collecting,  analyzing 
and  exchanging  information  about  thousands  of  citizens  whose  political  views 
ranged  from  the  far  right  through  the  moderate  center  to  the  far  left. 

The  Federal  Bureau  of  Investigation  and  the  Army's  Intelligence  Command 
were  previously  known  to  have  been  the  mainstays  of  the  operations.  In 
addition,  information  and  assessments  are  now  known  to  have  been  con- 
tributed by  the  Justice  Department's  Civil  Rights,  Community  Relations, 
Criminal  and  Internal  Security  Divisions,  plus  the  93  offices  of  the  United 
States  Attorneys  across  the  nation  and  the  Secret  Service. 

By  January,  1968,  the  volume  of  information  flowing  into  the  Justice  Depart- 
ment, which  was  in  command  of  handling  civil  disturbances,  was  enough  to 
prompt  Mr.  Clark  to  plead  with  the  Army  to  forward  only  the  most  important 
items  to  his  department. 

In  April,  the  operations  had  become  so  diverse  that  Mr.  McGiffert  suggested 
to  Mr.  Christopher  that  a  "domestic  civil  disturbance  board"  be  formed, 
with  representatives  of  the  involved  agencies,  to  coordinate  intelligence  efforts. 

Although  the  Army  eliminated  most  political  surveillance  by  mid-1970,  the 
civilian  operations  continued  under  the  new  Attorney  General,  John  N. 
Mitchell.  The  Justice  Department's  interdivisional  information  unit  now  has 
computerized  files  on  14,000  people  and  about  14,000  incidents. 

The  role  of  senior  Johnson  Administration  officials  in  planning  the  intelli- 
gence operations  was  first  indicated  by  Assistant  Secretary  of  Defense  Robert 
F.  Froehlke  and  Assistant  Attorney  General  Robert  C.  Mardian,  both  political 
appointees  in  the  Nixon  Administration,  in  testimony  before  a  Senate  sub- 
committee last  month. 

But  the  Subcommittee  on  Constitutional  Rights,  headed  by  Senator  Sam 
J.  Ervin  Jr.,  Democrat  of  North  Carolina,  did  not  pursue  the  clues  in  the 
testimony  to  ascertain  who  had  authorized  the  intelligence  gathering. 

MEMORANDUMS    SOUGHT 

The  subcommittee  has  since  asked  the  Defense  Department  to  allow  testi- 
mony by  several  generals  who  directed  the  Army's  intelligence  effort.  It  has 
also  asked  the  Justice  Department  to  furnish  memorandums  on  its  intelligence 
functions  that  Mr.  Mardian  said  had  been  written  by  Mr.  Clark. 

Meantime,  officials  in  positions  to  be  informed  on  policy  and  operational 
details  of  the  Government  intelligence  operations  have  divulged  new  and 
documented  information. 

In  a  meeting  in  the  White  House  in  January,  1968,  the  sources  said, 
Mr.  Califano  told  Mr.  Nitze,  Mr.  Clark,  Mr.  Christopher  and  Mr.  Jordan 
that  President  Johnson  wanted  to  be  certain  that  all  aspects  of  civil  dis- 
turbance  matters  were  receiving  full  attention. 

Mr.  Califano,  in  the  interview  last  week,  said  that  the  President  wanted 
to  have  plenty  of  warning  in  case  he  had  to  call  up  Federal  troops  to  quell 
disturbance.  He  conceded  that  Mr.  Johnson  might  have  personally  ordered 
Army  intelligence  into  action  without  telling  him  but  said  that  he  doubted  it. 

SPECIAL   UNIT    ON    MILITANTS 

"I  recollect  saying  to  Ramsey  and  a  variety  of  other  people,"  Mr.  Califano 
said,  "is  there  any  way  we  can  predict  this  sort  of  thing?"  Mr.  Califano, 
who  now  practices  law  here,  said  that  the  White  House  never  received 
unevaluated  intelligence,  except  in  a  riot,  but  did  get  assessments  from  the 
Justice  Department. 

At  that  White  House  meeting,  the  sources  said,  Mr.  Clark  noted  that  an 
intelligence  unit  had  been  formed  in  his  department  to  focus  on  black  nation- 
alists and  other  militant  groups.  He  reported  that  the  unit  had  an  automatic 
data  processing  system  that  could  receive  and  coordinate  information  and 
could  guide  the  over-all  intelligence  effort  by  spotting  areas  that  needed 
more  attention. 

Mr.  Clark,  in  the  earlier  interview,  said  that  the  divisions  in  the  Justice 
Department  were  being  inundated  with  memorandums  from  the  Federal 
Bureau  of  Investigation.  There  was  a  need  to  pool  the  information,  he  said, 
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"so  that  we  could  try  to  prevent  or  to  move  more  wisely  in  riotous  situations." 
But  he  said  the  "idea  that  it  was  designed  to  accumulate  dossiers  on  people 
is  incorrect." 

40    BLACKS    IN    F.B.I. 

In  the  White  House  meeting,  the  sources  said,  Mr.  Clark  emphasized  the 
problems  of  getting  intelligence  on  blacks  largely  because  the  F.B.I,  had  only 
40  black  agents,  out  of  6,300,  who  could  be  used  to  watch  or  to  infiltrate 
black  organizations. 

In  the  interview,  he  said,  "Every  once  in  a  while  we  heard  a  story  that 
the  military  had  a  list  of  black  radicals.  We  were  told  in  the  summer  of 
'68  that  it  included  most  of  the  prominent  black  leaders  in  the  country." 
But  he  said  that  this  had  come  up  in  casual  conversation  and  that  lie  had 
paid  little  attention  to  it. 

Mr.  Clark  said  in  the  White  House  meeting  that  every  resource  of  the 
Government  should  be  tapped  for  intelligence  but  asked  the  Army  to  screen 
its  information  and  send  only  pertinent  reports  to  his  department  to  keep 
the  volume  manageable,  according  to  the  sources. 

CIVIL    STRIFE    FEARED 

But  he  said  in  the  interview,  "There  can  be  no  question  that  the  military 
knew  that  I  would  vehemently  oppose  any  use  of  military  people  to  collect 
information."  Besides,  he  added,  "It  never  occurred  to  me  that  military 
intelligence  could  tell  us  anything  that  could  be  helpful." 

In  the  wake  of  the  racial  riots  in  Newark  and  Detroit  in  the  summer  of 
1967,  and  the  antiwar  march  on  the  Pentagon  that  fall,  Mr.  Clarke  warned 
the  White  House  group  that  urban  guerrilla  warfare  might  break  out,  the 
sources  said. 

His  remarks,  reflecting  the  tension  of  the  time,  expressed  thoughts  similar 
to  those  of  Maj.  Gen.  William  P.  Yarborough,  the  Army's  chief  intelligence 
officer.  General  Yarborough  said  elsewhere  that  foreign  subversive  influences 
could  be  expected  to  be  felt  in  the  highly  explosive  situation  foreseen  for 
the  summer  of  1968. 

Mr.  Clark  told  Mr.  Nitze  that  he  might  have  to  ask  the  Defense  Department 
for  help  if  power  generation  and  electrical  transmission  lines  were  blown  upr 
the  sources  said.  He  said  he  would  also  consult  with  the  Federal  Power 
Commission   and   the   Office   of  Emergency   Preparedness   on   these   questions. 

INFORMATION   ON    BERRIGAN 

Among  the  names  fed  into  the  Army's  computerized  dossiers  then  was  that 
of  the  Rev.  Philip  F.  Berrigan,  who  has  since  been  charged  with  conspiracy 
to  kidnap  Henry  A.  Kissinger,  President  Nixon's  assistant  for  national  serurity 
affairs. 

Mr.  Clark,  now  a  lawyer  in  private  practice  here,  is  one  of  Father  Berrigan's 
defense  counsels. 

After  the  riots  set  off  by  the  assassination  of  the  Rev.  Dr.  Martin  Luther 
King  Jr.  in  April,  1968,  the  sources  said,  another  high-level  meeting  was  held 
in  Mr.  Califano's  office  at  the  White  House.  Mr.  Clark  was  present,  they  said. 

A  closer  exchange  and  coordination  of  the  various  agencies'  intelligence 
efforts  was  discussed,  the  sources  said,  and  Mr.  Christopher,  the  Deputy 
Attorney  General,  was  appointed  to  head  a  committee  to  pull  together  in- 
telligence estimates. 

Subsequently,  General  Yarborough  gave  Mr.  Clark  in  writing  a  basic  outline 
of  military  intelligence  operations  and  asked  what  each  Justice  Department 
division  was  doing  so  that  field  operations  would  not  interfere  with  one 
another. 

Senator  Ervin.  Do  you  not  agree  with  a  declaration  made  by  the 
Supreme  Court  in  the  case  of  McGrain  v.  Dougherty,  273  U.S.  175, 
that  Congress  cannot  exercise  its  legislative  powers  and  duties  effec- 
tively and  intelligently  unless  it  receives  adequate  information? 

Senator  Tunnet.  I  agree  wholeheartedly. 

Senator  Ervin.  And  do  you  not  agree  that  Congress  itself  does 
not  have  the  personnel  to  gather  all  the  information  necessary  for 
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the  effective  and  intelligent  exercise  of  its  legislative  powers,  and 
that  by  reason  of  the  activities  and  extent  of  the  executive  depart- 
ments and  agencies,  Congress  is  actually  dependent  upon  them  for 
information  which  will  enable  it  to  exercise  its  legislative  powers 
in  an  intelligent  and  effective  way? 
Senator  Tunney.  I  agree  completely. 

Senator  Ervin.  And  do  you  not  agree  that  one  of  the  primary 
duties  resting  upon  the  executive  branch  of  the  Government  is 
to  furnish  the  information  in  its  possession  which  is  reasonable 
and  necessary  to  enable  Congress  to  exercise  its  legislative  functions 
in  an  effective  and  intelligent  manner? 
Senator  Tunney.   I  thoroughly  concur. 

Senator  Ervin.  And  do  you  not  agree  that  when  all  is  said  and 
done,  both  the  executive  and  the  legislative  Departments  of  the 
Federal  Government  are  the  servants  of  the  people  and  owe  to  the 
people  the  duty  of  cooperating  in  the  performance  of  their  respec- 
tive  duties  ? 

Senator  Tunney.  Precisely.  That  is  responsive  government. 
Senator  Ervin.  You  have  been  called  to  an  executive  session,  but 
I  would  just  like  to  ask  you  one  question.  As  the  result  of  your 
knowledge  as  a  member  of  the  subcommittee  that  has  been  investi- 
gating the  Army  surveillance  of  civilians  in  1967  and  1968,  do  you 
not  agree  with  me  that  the  Department  of  the  Army  has  virtually 
withheld  from  the  subcommittee  all  of  the  information  in  their 
possession  except  the  information  which  they  knew  that  we  could 
establish  from  other  sources? 

Senator  Tunney.  That  is  exactly  correct.  And  it  is  an  outrage. 
I  just  cannot  imagine  that  we  have  gotten  to  the  point  in  the 
history  of  this  great  democracy  where  the  executive  branch  feels 
that  it  has  the  right  to  prevent  the  Congress  from  getting  the  facts 
when  you  have  an  officially  designated  Senate  subcommittee  con- 
ducting an  authorized  investigation.  In  my  opinion,  there  could 
be  nothing  that  is  more  dangerous  to  a  democracy  than  that  kind 
of  high-hat  attitude  on  the  part  of  the  executive  branch.  I  would 
hope  that  we  will  continue  to  pursue  the  subcommittee's  investiga- 
tion and  obtain  the  information  that  we  have  been  attempting 
to  get  for  the  past  several  months,  because  I  think  in  the  final 
analysis,  it  is  the  people  of  this  country,  when  they  become  aware 
of  what  is  going  on,  who  are  going  to  provide  the  political  pressure, 
the  clout,  if  you  will,  which  will  force  the  civilian  members  of  the 
Department  of  Defense  to  be  responsive  to  the  Congress  and 
thereby  be  responsive  to  the  people  of  this  country. 

Senator  Ervin.  I  want  to  commend  the  excellence  of  your  state- 
ment. It  certainly  depicts  in  a  most  graphic  manner  the  experiences 
and,  I  might  add.  the  frustrations  which  the  Subcommittee  on 
Constitutional  Rights  has  suffered  in  its  efforts  to  get  a  few  of 
the  truths  in  respect  to  the  diversion  of  the  Army  from  its  legitimate 
functions  to  the  forbidden  function  of  spying  upon  individuals. 
I  would  like  to  explore  these  questions  further  with  you.  but  I  know 
you  have  to  go  to  an  executive  meeting  of  another  committee.  I 
want  to  commend  you  for  your  very  fine  efforts  in  bringing  some 
rationality  to  this  subject  of  executive  privilege. 

Senator  Tunney.  Thank  you  very  much,  Mr.  Chairman. 
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Senator  Ervin.  Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  the  Honorable 
William  H.  Relmquist,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  Department  of  Justice. 

Senator  Ervin.  Mr.  Rehnquist,  I  want  to  welcome  you  to  the  sub- 
committee and  express  to  you  the  appreciation  of  the  subcommittee 
for  your  willingness  to  appear  and  give  us  the  benefit  of  your  views 
on  this  matter.  I  also  wish  to  express  appreciation  for  your  willing- 
ness to  make  appearances  before  this  subcommittee  on  other  occasions. 

STATEMENT  OF  WILLIAM  H.  EEHNQUIST,  ASSISTANT  ATTORNEY 
GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF 
JUSTICE 

Mr.  Rehnqtjtst.  Thank  you,  Mr.  Chairman.  I  think  you  have 
kept  me  busier  than  any  two  or  three  other  committee  chairmen  of 
the  House  and  Senate  combined,  but  it  is  always  a  pleasure  to 
appear  before  you. 

I  have  prepared  a  written  statement  which  I  hope  is  responsive 
to  the  letter  which  you  wrote  to  the  Attorney  General  on  June  18, 
1971,  Mr.  Chairman.  And  if  I  may,  I  will  read  substantial  parts 
of  my  prepared  statement  and  omit  others  in  the  interest  of  trying 
to  compress  the  time  which  I  take  with  a  direct  presentation  and 
submit  myself  to  questions. 

Senator  Ervin.  That  will  be  entirely  satisfactory  to  the  sub- 
committee. 

You  might  let  the  record  show  that  the  entire  statement  will  be 
filed  with  the  committee  and  will  be  printed  in  full  in  the  body 
of  the  record  after  the  oral  statement  of  the  witness. 

Mr.  Rehnquist.  In  your  words,  Mr.  Chairman,  the  purpose  of 
these  hearings  is  to  accord  the  executive  and  the  legislative  branches 
an  opportunity  to  come  together  and  find  some  common  ground  that 
will  more  clearly  define  the  powers,  duties,  and  prerogatives  of  the 
two  branches  in  this  sensitive  area. 

I  have  tried  to  frame  my  testimony  in  that  spirit.  We  are  dealing 
not  with  a  subject  such  as  the  law  of  real  property  where  the  metes 
and  bounds  are  quite  precisely  fixed,  but  with  a  broad  area  of  gov- 
ernment in  which  both  the  legislative  and  executive  branches  have 
claims  which  are  both  legitimate  and  often  conflicting.  The  historic 
precedents  to  which  I  shall  subsequently  refer  are  not  the  equivalent 
of  binding  judicial  cases  from  courts  of  last  resort,  the}^  do,  how- 
ever, indicate  past  practices  of  one  branch  which  have  been  acceded 
to  by  the  other.  Discussion  of  the  subject  will  doubtless  profit  from 
the  spirit  embodied  in  the  quotation  from  the  Federalist  referred 
to  by  Senator  Fulbright  in  his  introductory  statement: 

Neither  the  executive  nor  the  legislative  can  pretend  to  an  exclusive  or 
superior    right   of    settling    the   boundaries    between    their    respective    powers. 

I  shall  first  treat  the  question  of  executive  privilege  in  general, 
and  then  deal  with  the  more  specific  questions  presented  by  S.1125, 
which  was  Senator  Fulbright's  original  bill  dated  March  5.  I 
realize  that  since  that  time,  I  think  less  than  a  week  ago,  an 
amended  bill  was  offered  and  I  tried  to  familiarize  myself  with 
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that.    However,    my    prepared    statement    deals    with    his    bill    as 
originally    drafted. 

The  doctrine  of  executive  privilege,  as  I  understand  it,  defines 
the  constitutional  authority  of  the  President  to  withhold  documents 
or  information  in  his  possession  or  in  the  possession  of  the  executive 
branch  from  compulsory  process  of  the  legislative  or  judicial  branch 
of  the  Government.  The  Constitution  does  not  expressly  confer 
upon  the  Executive  any  such  privilege,  any  more  than  it  expressly 
confers  upon  Congress  the  right  to  use  compulsory  process  in  the 
aid  of  its  legislative  function.  Both  the  executive  authority  and  the 
congressional  authority  are  implicit,  rather  than  expressed,  in  the 
basic  charter.  Thus,  the  Constitution  nowhere  sets  out  in  so  many 
words  either  the  power  of  Congress  to  obtain  information  in  order 
to  aid  it  in  the  process  of  legislating,  nor  the  power  of  the 
Executive  to  withhold  information  in  his  possession  the  disclosure 
of  which  he  feels  would  impair  the  proper  exercise  of  his  constitu- 
tional obligations.  Yet,  both  of  these  rights  are  firmly  rooted  in 
history  and  precedent. 

It  is  well  established  that  the  power  to  legislate  implies  the  power 
to  obtain  information  necessary  for  Congress  to  inform  itself  about 
the  subject  to  be  legislated,  in  order  that  the  legislative  function  may 
be  exercised  effectively  and  intelligently.  Of  course,  the  basis  for 
that  is  McGrain  v.  Daugherty,  273  U.S.  135,  175  (1927)  which  you 
mentioned  only  a  few  minutes  ago  to  Senator  Tunney. 

Conversely,  the  authority  of  the  executive  branch  to  withhold 
information  from  compulsory  process  under  the  doctrine  of  execu- 
tive privilege  has  been  sustained  by  the  courts  in  the  case  of  United 
States  v.  Reynolds,  345  U.S.  1,  8  (1953).  Just  as  McGrain  v. 
Daugherty  involved  the  compulsory  process  of  Congress  directed 
against  a  private  citizen  rather  than  against  a  representative  of  the 
executive  branch,  United  States  v.  Reynolds  involved  compulsory 
process  of  the  judicial  branch  rather  than  the  legislative  branch. 

The  Court  in  Reynolds  did  not  accord  the  executive  carte  blanche 
in  asserting  the  claim  of  privilege,  but  the  Court's  description  of 
the  extent  of  judicial  review  of  the  propriety  of  the  claim  indicates 
that  such  a  review  would  be  a  narrow  one. 

While  the  Supreme  Court  has  recognized  the  authority  of  Con- 
gress to  use  compulsory  process  in  aid  of  a  legislative  investigation, 
and  has  likewise  recognized  the  authority  of  the  executive  branch 
to  assert  a  claim  of  privilege  against  compulsory  process  where  the 
public  interest  would  be  harmed  by  disclosure,  there  is  no  authorita- 
tive decision  settling  the  extent  to  which  Congress  may  compel  the 
production  of  documents  or  testimony  on  the  part  of  members  of 
the  executive  branch.  One  of  the  reasons  for  this  lack  of  precedent 
may  be  that  the  relationship  between  the  two  branches  during  most 
of  our  country's  existence  has  been  not  that  of  conflict,  but  of  co- 
operation, albeit  a  cooperation  which  was  on  occasion  an  uneasy  one. 
The  vast  majority  of  requests  by  congressional  committees  for  testi- 
mony from  the  executive  branch  are  freely  complied  with,  and 
every  year  hundreds  of  executive  branch  witnesses  appear  and  testify 
before  committees  of  the  Congress.  It  is  only  in  the  rare  case — In- 
deed, the  very  rare  case — the  case  in  which  a  committee  of  Congress 
after  mature  consideration  feels  that  information  in  the  possession 
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of  the  executive  branch  is  essential  to  the  discharge  of  the  legisla- 
tive function,  and  where  the  executive  feels  that  the  constitutional 
principle  of  separation  of  powers  would  be  infringed  by  its  furnish- 
ing of  such  information — that  the  question  of  executive  privilege 
arises.  Here  in  my  written  statement  I  turn,  as  did  the  Court  in 
McGroin  v.  Dauglierty,  to  the  historical  usage  of  the  two  branches 
of  the  Federal  Government  in  attempting  to  outline  the  nature  of 
the  privilege. 

On  page  8  I  quote  the  very  familiar  reply  of  George  Washington 
to  Congress  in  1796  when  he  declined  to  furnish  the  instructions 
given  to  the  negotiators  of  the  Jay  Treaty. 

Then  going  to  page  9  of  my  prepared  statement,  since  that  time 
virtually  every  President  has  had  occasion  to  determine  whether 
the  disclosure  of  information  to  Congress  was  appropriate. 

The  problem  of  executive  privilege  arises  primarily  in  those  areas 
in  which  congressional  demands  for  information  clash  with  the 
President's  responsibility  to  keep  the  same  information  secret. 
Senator  Fulbright  suggested  in  his  introductory  statement  that  Con- 
gross  cannot  be  expected  "to  abdicate  to  'executive  caprice'  in 
determining  whether  or  not  the  Congress  will  be  permitted  to  know 
what  it  needs  to  know  in  order  to  discharge  its  constitutional 
responsibilities."  But  can  the  Executive  conversely  be  required  to 
abdicate  to  what  might  be  called  "congressional  caprice"  and  release 
to  Congress  information  which  in  the  view  of  the  President  should 
not  be  made  public?  This  conflict  becomes  all  the  more  serious  be- 
cause some  Members  of  Congress  claim  the  right  to  determine  not 
only  what  information  should  be  made  available  to  Congress,  but 
also  whether  that  information  once  made  available  to  it  should  be 
released  to  the  public. 

The  President's  authority  to  withhold  information  is  not  an 
unbridled  one,  but  it  necessarily  requires  the  exercise  of  his  judg- 
ment as  to  whether  or  not  the  disclosure  of  particular  matters  sought 
would  be  harmful  to  the  national  interest.  As  is  the  case  with 
virtually  any  other  authority — including  the  authority  of  Congress 
to  compel  testimony — it  has  potential  for  abuse. 

Executive  privilege  does  not  authorize  the  withholding  of  infor- 
mation from  Congress  where  disclosure  may  prove  merely  embar- 
rassing to  some  part  of  the  executive  branch.  The  privilege  is 
limited  to  those  situations  in  which  there  is  a  demonstrable  justi- 
fication that  Executive  withholding  will  further  the  public  interest. 
Frequently  the  objection  of  the  executive  is  not  to  the  furnishing 
of  information  to  members  of  Congress,  but  to  the  attendant  com- 
plete release  of  the  information  to  all  interested  parties  throughout 
the  world  which  necessarily  accompanies  disclosure  at  a  public 
hearing.  The  executive  branch  has  on  more  than  one  occasion  made 
this  sort  of  information  available  to  Congress  in  executive  session. 

The  doctrine  of  executive  privilege  has  historically  been  pretty 
well  confined  to  the  areas  of  foreign  relations,  military  affairs, 
pending  investigations,  and  intragovernmental  discussions.  I  will 
mention  some  pertinent  examples,  and  attempt  to  indicate  the 
reasoning  behind  the  claim  of  privilege  in  each  of  these  fields. 

The  need  for  secrecy  in  the  first  two  categories,  foreign  relations 
and  military  affairs,  has  been  well  recognized  by  the  judicial  branch 
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as  I  have  shown  in  the  discussion  of  the  Reynolds  case.  Most  reota% 
in  Ae^  Tor&  ^me*  v.  ZTmfetf  States,  decided  on  June  30,  19<1,  Mr. 
Justice  Stewart  stated  in  his  concurring  opinion:  .  , 
"Yet  it  is  elementary  that  the  successful  conduct  of  international 
diplomacy  and  the  maintenance  of  an  effective  national  defense 
require  both  confidentiality  and  secrecy.  Other  nations  can  hardly 
deal  with  this  Nation  in  an  atmosphere  of  mutual  trust  unless  they 
can  be  assured  that  their  confidences  will  be  kept.  And  withm  our 
own  executive  departments,  the  development  of  considered  and  in- 
telligent international  policies  would  be  impossible  if  those  charged 
with  their  formulation  could  not  communicate  with  each  other 
freelv,  frankly,  and  in  confidence.  In  the  area  of  basic  national 
defense  the  frequent  need  for  absolute  secrecy  is,  of  course,  self- 
evident  "—U.S. 39  Law  Week  4879,  4884   (1971).  Congress  has 

recognized  the  need  for  Presidential  discretion  m  the  disclosure  o± 
information  in  the  field  of  foreign  relations. 

I  go  on  to  mention  other  examples  m  which  in  debates  on  the 
floo^of  the  House  the  doctrine  of  executive  privilege  in  the  field 
of  foreign  affairs  has  been  recognized  and  substantiated  by  various 
Members  of  Congress. 

There  is  another  category  of  situations  in  which  Congress  has 
recognized  the  validity  of  claims  of  executive  privilege.  They  in- 
clude the  confidentiality  of  conversations  with  the  President,  of  the 
process  of  decisionmaking  at  a  high  governmental  level  and  the 
necessity  of  safeguarding  frank  internal  advice  within  the  executive 
branch/ Here,  too,  I  will  advert  to  some  examples  and  I  set  forth 
in  some  detail  the  action  of  the  late  Senator  Russell,  Chairman  of 
the  Armed  Services  Committee,  in  sustaining  General  Bradley  in 
1951,  when  he  was  testifying  before  that  committee  on  the  circum- 
stances surrounding  the  dismissal  of  General  MacArthur.  On  that 
occasion  General  Bradley  refused  to  testify  as  to  a  conversation 
he  had  had  with  President  Truman,  and  Chairman  Russell  recog- 
nized that  claim  of  privilege.  When  the  ruling  was  challenged,  the 
committee  upheld  it  by  a  vote  of  18  to  8. 

During  an  investigation  conducted  in  1962  into  Military  Cold 
War  Education  and  Speech  Review  Policies,  President  Kennedy 
by  letters  dated  February  8  and  9,  1962,  directed  the  Secretaries 
of  Defense  and  State  not  to  disclose  to  the  committee  the  names 
of  any  individual  with  respect  to  any  particular  speech  reviewed 
by  him.  He  explained  that  the  changes  made  in  those  speeches  were 
made  under  the  Secretaries'  policies  and  guidelines  and  that  the 
Secretaries  had  accepted  responsibility  for  those  changes.  In  these 
circumstances,  and  I  now  quote  from  President  Kennedy's  letter: 

It  would  not  be  possible  for  you  to  maintain  an  orderly  Department  and 
receive  the  candid  advice  and  loyal  respect  of  your  subordinates  if  they, 
instead  of  you  and  your  senior  associates,  are  to  be  individually  answerable 
to  the  Congress,  as  well  as  to  you,  for  their  internal  acts  and  advice. 

Again,  during  this  testimony,  Senator  Stennis,  the  Chairman  of 
the  subcommittee  by  whom  the  testimony  was  received,  upheld  this 
claim  of  privilege. 

The  executive  branch  has  repeatedly  withheld  from  Congress 
what  may  generally  be  referred  to  as  "open  investigative  files," 
compiled  by  the  Executive  in  taking  care  that   the  laws  enacted 
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\>y  Congress  be  faithfully  executed.  The  principal  precedent  for 
such  withholding  is  the  refusal  of  Attorney  General  Jackson  made 
"with  the  approval  of  and  at  the  direction  of  the  President"  to 
comply  with  a  request  from  Chairman  Carl  Vinson  of  the  House 
Committee  on  Naval  Affairs  that  the  committee  be  furnished  with  all 
"future  reports,  memoranda,  and  correspondence  of  the  Federal 
Bureau  of  Investigation,  and  the  Department  of  Justice  in  con- 
nection with  'investigations  made  by  the  Department  of  Justice' " 
pertaining  to  labor  disturbances  taking  place  in  industrial  estab- 
lishments which  had  naval  supply  contracts. 

In  1970,  the  President  through  the  Attorney  General  invoked 
executive  privilege  in  response  to  a  request  of  a  subcommittee  of 
the  House  Committee  on  Government  Operations  for  certain  investi- 
gative reports  that  were  clearly  within  the  committee's  substantive 
jurisdiction. 

The  reasoning  behind  the  claim  of  executive  privilege  in  these 
four  classical  categories,  foreign  relations,  military  affairs,  pending 
investigations,  and  intragovernmental  discussions,  seems  to  me  to  be 
as  thoroughly  defensible  in  principle  as  it  is  well  established  by 
precedent.  In  the  field  of  foreign  relations,  the  President  is,  as  the 
Supreme  Court  said  in  the  Curtiss-W right  case,  the  "sole  organ 
of  the  nation"  in  conducting  negotiations  with  foreign  governments. 
He  does  not  have  the  final  authority  to  commit  the  United  States 
to  a  treaty,  since  such  authority  requires  the  advice  and  consent 
of  the  U.S.  Senate;  but  the  frequently  delicate  negotiations  which 
are  necessary  to  reach  a  mutually  beneficial  agreement  which  may 
be  embodied  in  the  form  of  a  treaty  often  do  not  admit  of  being 
carried  on  in  public.  Frequently  the  problem  of  overly  broad 
public  dissemination  of  such  negotiations  can  be  solved  by  testimony 
in  executive  session,  which  informs  the  members  of  the  committee 
of  Congress  without  making  the  same  information  prematurely 
available  throughout  the  world.  The  end  is  not  secrecy  as  to  the 
end  product — the  treaty — which  of  course  should  be  exposed  to  the 
fullest  public  scrutiny,  but  only  confidentiality  as  to  the  negotiations 
which  lead  up  to  the  treaty. 

The  need  for  extraordinary  secrecy  in  the  field  of  weapons  sys- 
tems and  tactical  military  plans  for  the  conducting  of  hostilities 
would  appear  to  be  self-evident.  At  least  those  of  my  generation 
and  older  are  familiar  with  the  extraordinary  precautions  taken 
against  revelation  of  either  the  date  or  place  of  landing  on  the 
Normandy  beaches  during  the  Second  World  War  in  1944.  The 
executive  branch  is  charged  with  the  responsibility  for  such  de- 
cisions, and  has  quite  wiselv  insisted  that  where  lives  of  American 
soldiers  or  the  security  of  the  Nation  is  at  stake,  the  very  minimum 
dissemination  of  future  plans  is  absolutely  essential.  Such  secrecy 
with  respect  to  highly  sensitive  decisions  of  this  sort  excludes  not 
merely  Congress,  but  all  but  an  infinitesimal  number  of  the  em- 
ployees and  officials  of  the  executive  branch  as  well. 

Finally,  in  the  area  of  Executive  decisionmaking,  it  ha?  been  gen- 
erally recognized  that  the  President  must  be  free  to  receive  from 
-his  advisers  absolutely  impartial  and  disinterested  advice,  and  that 
tfoose  advisers  may  well  tend  to  hedge  or  blur  the  substance  of  their 
opinions  if  they  feel  that  they  will  shortly  be  second-guessed  by 
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Congress,  by  the  press,  or  by  the  public  at  large,  or  that  the  Presi- 
dent might  be  embarrassed  if  he  had  to  explain  why  he  did  not 
follow  their  recommendations.  Again,  the  aim  is  not  for  secrecy  of 
the  end  product — the  ultimate  Presidential  decision  is  and  ought 
to  be  a  subject  of  the  fullest  discussion  and  debate,  for  which  the 
President  must  assume  undivided  responsibility.  But  few  would  doubt 
that  the  Presidential  decision  will  be  a  sounder  one  if  the  President 
is  able  to  call  upon  his  advisers  for  completely  candid  and  fre- 
quently conflicting  advice  with  respect  to  a  given  question. 

The  recent  episode  of  the  publication  of  the  so-called  "Pentagon 
Papers'-  by  the  press  has  focused  public  attention  on  the  Executive 
decision-making  process.  It  has  been  urged  in  some  quarters  that  the 
spotlight  of  publicity  be  focused,  not  upon  the  responsible  head  of 
the  executive  branch  who  must  bear  the  ultimate  responsibility  for 
the  decision,  but  upon  his  subordinate  advisers,  in  order  that  they 
may  be  subjected  to  the  various  cross-currents  of  public  opinion  in 
formulating  their  recommendations  to  the  President.  Any  decision 
to  move  in  this  direction  would  represent  a  sharp  departure  from 
the  distribution  of  powers  contemplated  by  the  Constitution  and 
which,  Mr.  Chairman,  I  take  it  this  particular  subcommittee  sits 
in  judgment  upon.  The  executive  branch  of  the  Federal  Government 
has  one  head,  and  that  is  the  President  of  the  United  States.  It  is 
he,  and  he  alone,  who  must  face  the  electorate  at  the  end  of  his 
4-year  term  in  order  to  justify  his  stewardship  of  the  Nation's 
highest  office.  The  notion  that  the  advisers  whom  he  has  chosen 
should  bear  some  sort  of  a  hybrid  responsibility  to  opinion  makers 
outside  of  the  Government,  which  notion  in  practice  would  inevi- 
tably have  the  effect  of  diluting  their  responsibility  to  him,  is  en- 
tirely inconsistent  with  our  tripartite  system  of  government.  The 
President  is  entitled  to  undivided  and  faithful  advice  from  his 
subordinates,  just  as  Senators  and  Representatives  are  entitled  to 
the  same  sort  of  advice  from  their  legislative  and  administrative 
assistants,  and  judges  to  the  same  sort  of  advice  from  their  law 
clerks.  The  notion  that  those  engaged  in  directly  advising  members 
of  any  of  the  three  branches  of  the  Government  should  have  their 
work  filtered  through  a  process  of  analysis  and  criticism  by  colum- 
nists, newspaper  reporters,  or  selected  members  of  the  public  before 
that  advice  reaches  their  constitutional  superior  is  entirely  at  odds 
with  any  system  of  responsible  popular  government. 

I  would  add,  finally,  that  the  integrity  of  the  decision-making 
process  which  is  protected  by  executive  privilege  in  the  executive 
branch  is  apparently  of  equal  importance  to  the  legislative  and 
judicial  branches  of  the  Government.  Committees  of  Congress  meet 
in  closed  session  to  "mark  up"  bills,  and  judges  of  appellate  courts 
meet  in  closed  conference  to  deliberate  on  the  result  to  be  reached 
in  a  particular  case.  In  each  of  these  instances,  experience  seems 
to  teach  that  a  sounder  end  result — which  will  be  the  fullest  object 
of  public  scrutiny — will  be  reached  if  the  process  of  reaching  it  is 
not  conducted  in  a  goldfish  bowl.  Indeed,  if  additional  precedent 
were  warranted,  the  decision  of  the  Founding  Fathers  to  conduct 
in  secret  all  of  their  deliberations  at  the  Constitutional  Convention 
in  Philadelphia  in  1787  appears  to  be  very  much  in  point. 


426 

I  now  turn  to  the  specific  provisions  of  S.  1125  in  its  March  5 
version.  The  bill  provides  in  a  nutshell  first  that  where  an  employee 
of  the  executive  branch  is  summoned  to  testify  or  produce  documents 
before  Congress  or  a  committee  or  subcommittee,  he  shall  not  refuse 
to  appear  on  the  ground  that  he  intends  to  assert  executive  privilege 
and,  second,  that  executive  privilege  may  be  claimed  only  on  the 
basis  of  a  written  instruction  of  the  President  that  the  employee 
assert  executive  privilege.  Senator  Fulbright?s  introductory  state- 
ment indicates  that  the"  bill  has  been  prompted,  at  least  in  pint. 
by  the  refusal  of  Presidential  Assistant  Kissinger  to  appear  before 
the  Senate  Foreign  Relations  Committee. 

Dr.  Kissinger's  position,  of  course,  is  not  unprecedented.  There 
have  been  a  number  of  instances  in  which  Presidential  advisers  have 
failed  to  appear  before  congressional  committees  on  the  ground 
that  the  only  information  they  could  furnish  resulted  from  con- 
versations with,  or  advice  given  to,  the  President. 

Refusals  of  sucli  type  were  made  by  Presidential  Assistant  John 
Steelman  during  the  Truman  administration ;  Presidential  Assistant 
Sherman  Adams  during  the  Eisenhower  administration;  and  Presi- 
dential Assistant  DeVier  Pierson  and  Under  Secretary  of  the  Treas- 
ury Barr  during  the  Lyndon  Johnson  administration. 

Presidential  Assistants,  of  course,  have  testified  with  respect  to 
their  private  affairs.  Donald  Dawson  did  during  the  Truman  ad- 
ministration in  connection  with  an  investigation  of  the  RFC,  and 
Presidential  Assistant  Sherman  Adams  did  during  the  Eisenhower 
administration. 

I  then  in  my  prepared  testimony,  Mr.  Chairman,  advert  in  some 
detail  to  the  fact  that  these  precedents  are  all  of  recent  origin,  but 
that  that  does  not  indicate  to  me  that  the  executive  branch  is  be- 
coming less  cooperaive,  but  that  the  legislative  branch  has  perhaps 
in  the  last  30  years  changed  its  form  of  obtaining  information  from 
the  executive  branch.  It  used  to  be  largely  a  matter  of  written 
interrogatories.  In  the  past  25  or  30  years,  it  seems  to  have  shifted 
to  personal  appearances  and  the  taking  of  oral  testimony  of  the 
witnesses.  I  think  there  is  no  question  but  that  this  has  more  po- 
tential for  producing  friction  on  occasion  and  also  for  producing 
the  type  of  questions  that  may  make  the  witness  feel  that  perhaps 
executive  privilege  should  be  considered. 

I  now  will  return  to  my  prepared  statement  at  page  31. 

The  manner  of  claiming  executive  privilege  is  basically  a  matter 
of  procedure.  It  is  up  to  the  President  to  determine  how  he  will 
raise  it  and  up  to  each  House  of  Congress  or  each  committee  under 
their  rulemaking  powers  how  it  is  to  be  presented  before  them. 
If  there  should  be  a  conflict  between  the  executive  and  legislative 
branches,  an  appropriate  compromise  between  the  two  branches  of 
the  Government  will  have  to  be  worked  out.  Moreover,  the  bill 
offered  by  Senator  Fulbright  deals  largely  with  matters  of  con- 
gressional procedure  allocated  by  article  I,  section  5,  clause  2  to  each 
House,  for  determination  by  that  House,  rather  than  to  be  resolved 
by  legislation.  Hence,  it  would  seem  necessary  to  include  in  it  a 
reservation  similar  to  the  one  in  section  10i  of  the  Legislative 
Reorganization  Act  of  1970,  recognizing  the  full  power  of  each 
House  to  modify  the  provisions  of  the  bill. 
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The  bill  would  provide  first  that  no  Government  witness  may 
refuse  to  appear  before  a  committee  on  the  ground  that  he  intends 
to  assert  executive  privilege  and  second  that  executive  privilege 
may  be  asserted  only  on  the  basis  of  a  statement  personally  signed 
by  the  President  requiring  that  the  officer  assert  executive  privilege. 
'  We  have  one  objection  to  the  terminology  of  the  bill  which  may 
appear  to  be  a  matter  of  form  but  to  us  is  fundamental.  The  bill 
is  drafted  as  if  the  Government  witness  were  to  assert  executive 
privilege.  The  executive  privilege,  however,  is  the  Presdient's,  not 
the  witness'  privilege;  the  President,  not  the  witness,  is  the  one 
who  must  decide  whether  or  not  to  assert  it. 

The  first  paragraph  of  the  bill  would  require  every  witness  to 
appear  before  a  committee  even  if  executive  privilege  is  claimed 
with  respect  to  all  the  testimony  he  is  supposed  to  give  or  all 
the  documents  he  is  supposed  to  produce. 

We  realize,  of  course,  that  in  judicial  proceedings  a  witness  who 
claims  privilege  must  normally  appear  in  court  and  claim  it  in 
person.  But  there  are  exceptions  to  that  rule.  We  refer  to  a  case 
where  the  chairman  of  the  Federal  Trade  Commission  had  been 
subpoenaed  to  give  testimony  and  the  subpoena  was  quashed  by  the 
court  on  the  ground  that  everything  which  he  might  testify  to  which 
would  be  relevant  to  the  inquiry  was  a  matter  about  which  he 
could  not  be  compelled  to  testify;  therefore,  the  judge  said  that  to 
require  him  to  appear  and  make  the  claim  in  person  would  have 
been  a  misuse  of  his  time. 

These  considerations,  of  course,  multiply  when  the  Government 
witness  is  subpoenaed  not  to  testify  but  only  to  produce  documents. 
Under  this  bill,  as  drafted,  the  committee  chairman  would  not  even 
have  the  power  to  excuse  a  witness  from  appearing  in  person  in 
these  circumstances.  We  believe  that  any  legislation  of  this  sort 
should  distinguish  between  those  few  executive  branch  witnesses 
whose  sole  responsibility  is  that  of  advising  the  President,  on  the 
one  hand,  and  the  executive  branch  witness  on  the  other  whose  re- 
sponsibilities include  the  administration  of  departments  or  agencies 
established  by  Congress,  and  from  whom  Congress  may  quite  prop- 
erly require  extensive  testimony.  The  former  should  not  be  required 
to  appear  at  all,  since  all  of  their  official  responsibilities  would  be 
subject  to  a  claim  of  privilege;  the  latter  may  be  required  to  appear 
and  to  invoke  executive  privilege  where  appropriate  only  in  response 
to  particular  questions. 

The  bill  would  further  provide  that  executive  privilege  can  be 
claimed  only  on  the  basis  of  a  statement  personally  signed  by  the 
President  requiring  that  the  officer  assert  executive  privilege  as  to 
the  testimony  or  document  sought.  The  bill  thus  would  impose  upon 
the  President  a  requirement  as  to  the  form  in  which  he  claims 
privilege.  I  realize  that  Presidents  have  at  times  cast  their  claim 
of  privilege  in  the  form  of  a  letter  to  a  department  head  pro- 
hibiting the  giving  of  testimony.  I  seriously  question  whether  Con- 
gress should  go  further  than  to  satisfy  itself  that  the  claim  is  made 
with  the  authorization  of  the  President,  and  allow  the  President 
leeway  to  decide  how  he  will  satisfy  Congress  of  that  fact. 

The  bill  does  not  cover  a  situation  which  arises  occasionally  in 
the  course  of  testimony  before  a  committee.  A  Government  witness 
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may  feel  that  a  specific  question,  especially  an  unanticipated  one, 
or  a  specific  demand  for  a  document  raises  a  question  of  executive 
privilege.  President  Nixon's  March  24,  1969  memorandum  provides 
that  in  such  a  situation  the  witness  shall  request  the  committee  to 
hold  the  demand  for  information  in  abeyance  until  the  President 
can  make  his  determination  as  to  whether  he  will  or  will  not  invoke 
executive  privilege. 

There  is  no  reason,  of  course,  why  Congress  is  necessarily  bound 
by  President  Nixon's  memorandum.  But  it  seems  to  me  that  this 
is  an  oversight  in  the  first  bill  that  may  be  corrected  by  the  July 
29  amendment  to  it.  In  other  words,  when  something  comes  up  in 
oral  testimony,  particularly  an  unanticipated  question,  the  witness 
may  feel  this  is  something  that  the  President  might  want  to  claim 
executive  privilege  on.  Now,  if  you  leave  it  to  the  witness  to  say, 
"I  claim  executive  privilege,"  I  think  Congress  is  going  to  end  up 
getting  a  good  deal  less  testimony  than  it  would  otherwise. 

On  the  other  hand,  it  is  not  fair  to  the  witness  to  force  him  to 
fish  or  cut  bait  right  on  the  spot  without  having  had  a  chance  to 
present  the  matter  to  the  President  and  see  if  the  President  wishes 
to  claim  executive  privilege.  The  President,  knowing  that  the  claim 
of  executive  privilege  is  an  unpopular  one,  both  within  and  without 
Congress,  may  be  much  more  circumspect  in  lending  his  authority 
to  the  claim  than  an  individual  witness  would  be  if  he  is  left  to 
decide  the  claim  for  himself.  For  this  reason,  we  feel  the  bill 
should  provide  an  opportunity  for  the  witness  to  present  the  ques- 
tions to  the  President  for  the  latter's  determination. 

Because  of  these  reasons,  the  Department  of  Justice  opposes  the 
enactment  of  the  bill  in  the  March  5  version,  and  Mr.  Chairman,  I 
simply  have  not  had  time  to  address  myself  to  the  modification  to 
know  whether  it  meets  the  objections  or  not. 

That  concludes  my  testimony. 

(Prepared  statement  follows:) 

Statement  of  William  H.  Rehnquist,  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  Department  of  Justice 

Mr.  Chairman :  I  am  pleased  to  appear  before  the  Committee  as  the 
Attorney  General's  representative  to  testify  on  S.  1125,  92d  Congress,  1st 
Session,  a  bill,  introduced  by  Senator  Fulbright,  to  amend  title  5,  United 
States  Code,  with  regard  to  the  exercise  of  executive  privilege.  In  reading 
your  letter  of  June  18,  1971,  Mr.  Chairman,  I  have  formed  the  impression 
that  these  hearings  are  not  to  be  limited  to  the  specific  provisions  of  S.  1125, 
but  that  they  are  to  deal  more  broadly  with  the  question  of  executive  privilege 
as  a  whole.  In  your  words,  the  purpose  of  these  hearings  is  to  afford  the 
executive  and  the  legislative  branches  an  opportunity  to  come  together  and  find 
some  common  ground  that  will  more  clearly  define  the  powers,  duties,  and 
prerogatives  of  the  two  branches  in  this  sensitive  area. 

I  have  tried  to  frame  my  testimony  in  that  spirit.  We  are  dealing  not  with 
a  subject  such  as  the  law  of  real  property  where  the  metes  and  bounds  are 
quite  precisely  fixed,  but  with  a  broad  area  of  government  in  which  both 
the  legislative  and  executive  branches  have  claims  which  are  both  legitimate 
and  often  conflicting.  The  historic  precedents  to  which  I  shall  subsequently 
refer  are  not  the  equivalent  of  binding  judicial  cases  from  courts  of  last 
resort :  they  do,  however,  indicate  past  practices  of  one  branch  which  have 
been  acceded  to  by  the  other.  Discussion  of  the  subject  will  doubtless  profit 
from  the  spirit  embodied  in  the  quotation  from  the  Federalist  referred  to 
by    Senator   Fulbrifjht   in   his   introductory    statement : 

"Neither  the  executive  nor  the  legislature  can  pretend  to  an  exclusive  or 
superior   right    of   settling   the   boundaries    between   their    respective   powers." 
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I  shall  first  treat  executive  privilege  in  general,  and  then  deal  with  the 
more  specific  question  presented  by  S.  1125.  I  will,  of  course,  to  the  extent 
of  my  ability,  be  happy  to  respond  to  questions  about  other  matters. 

The  docrine  of  executive  privilege,  as  I  understand  it,  defines  the  con- 
stitutional authority  of  the  President  to  withhold  documents  or  information 
in  his  possession  or  in  the  possession  of  the  executive  branch  from  compulsory 
process  of  the  legislative  or  judicial  branch  of  the  government.  The  Consti- 
tution does  not  expressly  confer  upon  the  executive  any  such  privilege,  any 
more  than  it  expressly  confers  upon  Congress  the  right  to  use  compulsory 
process  in  the  aid  of  its  legislative  function.  Both  the  executive  authority 
and  the  congressional  authority  are  implicit,  rather  than  expressed,  in  the 
basic  charter.  Thus,  the  Constitution  nowhere  sets  out  in  so  many  words 
either  the  power  of  Congress  to  obtain  information  in  order  to  aid  it  in 
the  process  of  legislating,  nor  to  the  power  of  the  executive  to  withhold 
information  in  his  possession  the  disclosure  of  which  he  feels  would  impair 
the  proper  exercise  of  his  constitutional  obligations.  Yet,  both  of  these  rights 
are  firmly  rooted  in  history  and  precedent. 

It  is  well  established  that  the  power  to  legislate  implies  the  power  to 
obtain  information  necessary  for  Congress  to  inform  itelf  about  the  subject 
to  be  legislated,  in  order  that  the  legislative  function  may  be  exercised 
effectively  and  intelligently.  McGrain  v.  Dauffherty,  273  U.S.  135,  175  (1927) 
upheld  this  authority  against  a  private  citizen  who  was  the  brother  of  a 
former  Attorney  General  of  the  United  States. 

Conversely,  the  authority  of  the  executive  branch  to  withhold  information 
from  compulsory  process  under  the  doctrine  of  executive  privilege  has  been 
sustained  by  the  courts  in  the  case  of  United  States  v.  Reynolds,  345  U.S.  1, 
8  (1953).  That  case  involved  a  claim  of  executive  privilege  against  compulsory 
process  of  the  judicial  branch,  rather  than  the  legislative  branch,  but  it  is 
significant  that  the  Supreme  Court  there  recognized  the  existence  of  such  a 
privilege.  The  Court  did  not  accord  the  executive  carte  blanche  in  asserting 
the  claim  of  privilege,  but  the  Court's  description  of  the  extent  of  judicial 
review  of  the  propriety  of  the  claim  indicates  that  such  a  review  would  be 
a  narrow  one.  The  Court  specifically  provided  that  such  judicial  determination 
would  have  to  be  achieved  "without  forcing  a  disclosure  of  the  very  thing 
the  privilege  is  designed  to  protect,"  345  U.S.  at  p.  8,  and  went  on  to  say 
that  where  the  government  makes  a  prima  facie  showing  that  the  evidence 
involved  military  matters  which  should  not  be  divulged  in  the  interest  of 
national  security,  "the  Court  should  not  jeopardize  the  security  which  the 
privilege  is  meant  to  protect  by  insisting  upon  an  examination  of  the 
evidence,  even  by  the  judge  alone  in  chambers.''  345  U.S.  at  p.  10. 

While  the  Supreme  Court  has  recognized  the  authority  of  Congress  to  use 
compulsory  process  in  aid  of  a  legislative  investigation,  and  has  likewise 
recognized  the  authority  of  the  executive  branch  to  assert  a  claim  of  privilege 
against  compulsory  process  where  the  public  interest  would  be  harmed  by 
disclosui'e,  there  is  no  authoritative  decision  settling  the  extent  to  which 
Congress  may  compel  the  production  of  documents  or  testimony  on  the  part 
of  members  of  the  executive  branch.  One  of  the  reasons  for  this  lack  of 
precedent  may  be  that  the  relationship  between  the  two  branches  during 
most  of  our  country's  existence  has  been  not  that  of  conflict,  but  of  coopera- 
tion, albeit  a  cooperation  which  was  on  occasion  an  uneasy  one.  The  vast 
majority  of  requests  by  congressional  committees  for  testimony  from  the 
executive  branch  are  freely  complied  with,  and  every  year  hundreds  of 
executive  branch  witnesses  appear  and  testify  before  committees  of  the 
Congress.  It  is  only  in  the  rare  case — indeed,  the  very  rare  case — the  case 
in  which  a  committee  of  Congress  after  mature  consideration  feels  that 
information  in  the  possession  of  the  executive  branch  is  essential  to  the 
discharge  of  the  legislative  function,  and  where  the  executive  feels  that  the 
constitutional  principle  of  separation  of  powers  would  be  infringed  by  its 
furnishing  of  such  information — that  the  question  of  executive  privilege 
arises.  Here  I  turn,  as  did  the  Court  in  McGrain  v.  Dauyherti/.  to  the  his- 
torical usage  of  the  two  branches  of  the  federal  government  in  attempting 
to   outline  the   nature   of  the   privilege. 

The  claim  of  the  executive  to  withhold  information  from  Congress  goes 
back  to  the  administration  of  President  "Washington.  In  1792.  the  House  of 
Representatives  embarked  on  its  first  effort  to  investigate  the  conduct  of 
the  executive  branch   in   connection   with   the  ill-fated   expedition   of  General 
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St.  Clair  into  the  Northwest  Territory.  When  demand  was  made  upon  the- 
Secretary  of  War  for  the  production  of  all  papers  connected  with  that 
expedition,  President  Washington  called  upon  his  Cabinet  for  consultation 
"because  it  was  the  first  example  and  he  wished  that  as  far  as  it  should 
become  a  precedent,  it  should  be  rightly  conducted.  .  .  .  He  could  readily 
conceive  that  there  might  be  papers  so  secret  a  nature  as  they  ought  not 
to  be  given  up." 

The  Cabinet  concluded  unanimously  on  April  2,  1792  that  the  House  of 
Representatives  had  the  right  to  institute  inquiries  and  that  it  might  call 
for  papers  generally  and  "that  the  executive  ought  to  communicate  such 
papers  as  the  public  good  would  permit  and  ought  to  refuse  those  the 
disclosure  of  which  would  injure  the  public.  Consequently  were  to  exercise  a 
discretion."  The  Writings  of  Thomas  Jefferson  (Ford  Ed.,  1892)  Vol.  I,  pp. 
189-190.  President  Washington  determined  that  in  this  particular  instance 
the  disclosure  of  the  papers  would  not  be  contrary  to  the  public  interest 
and  instructed  the  Secretary  of  War  to  make  the  papers  requested  available 
to  the  House  of  Representatives.  The  Writings  of  George  Washington  (GPO 
Ed.,  1939)    Vol.  32,  p.  15. 

In  1796,  in  connection  with  the  appropriation  of  the  funds  required  to 
carry  out  the  financial  provisions  of  the  Jay  Treaty,  the  House  of  Representa- 
tives requested  the  President  to  produce  the  instructions  to  the  minister  who 
negotiated   that   treaty.   This  time  President  Washington   advised   the   House 

that  he  could  not  comply  with  its  request.  He  explained : 
«  *  #   * 

"The  nature  of  foreign  negotiations  requires  caution,  and  their  success  must 
often  depend  on  secrecy;  and  even  when  brought  to  a  conclusion  a  full 
disclosure  of  all  the  measures,  demands,  or  eventual  concessions  which  may 
have  been  proposed  or  contemplated  would  be  extremely  impolite ;  for  this 
might  have  a  pernicious  influence  on  future  negotiations  or  produce  immediate 
inconveniences,  perhaps  danger  and  mischief,  in  relation  to  other  powers. 
The  necessity  of  such  caution  and  secrecy  was  one  cogent  reason  for  vesting 
the  power  of  making  treaties  in  the  President,  with  the  advice  and  consent 
of  the  Senate,  the  principle  on  which  that  body  was  formed  confining  it  to 
a  small  number  of  members." 

CI    £      #     g 

"As,  therefore,  it  is  perfectly  clear  to  my  understanding  that  the  assent  of 
the  House  of  Representatives  is  not  necessary  to  the  validity  of  a  treaty ; 
as  the  treaty  with  Great  Britain  exhibits  in  itself  all  the  objects  requiring 
legislative  provision,  and  on  these  the  papers  called  for  can  throw  no  light, 
and  as  it  is  essential  to  the  due  administration  of  the  government  that  the 
boundaries  fixed  by  the  Constitution  between  the  different  departments 
should  be  preserved,  a  just  regard  to  the  Constitution  and  to  the  duty  of 
my  office,  under  all  the  circumstances  of  this  case,  forbids  a  compliance 
with  your  request."  Richardson,  Messages  and  Papers  of  the  Presidents, 
Vol.  I,  pp.  194-196. 

Since  that  time  virtually  every  President  has  had  occasion  to  determine 
whether  the  disclosure  of  information  to   Congress  was  appropriate. 

The  problem  of  executive  privilege  arises  primarily  in  those  areas  in 
which  congressional  demands  for  information  clash  with  the  President's 
responsibility  to  keep  the  same  information  secret.  Senator  Fulbright  sug- 
gested in  his  introductory  statement  that  Congress  cannot  be  expected  "to 
abdicate  to  'executive  caprice'  in  determining  whether  or  not  the  Congress 
will  be  permitted  to  know  what  it  needs  to  know  in  order  to  discharge  its 
constitutional  responsibilities."  But  can  the  executive  conversely  be  required 
to  abdicate  to  "congressional  caprice"  and  release  to  Congress  information 
which  in  the  view  of  the  President  should  not  be  made  public?  This  conflict 
becomes  all  the  more  serious  because  some  members  of  Congress  claim  the 
right  to  determine  not  only  what  information  should  be  made  available  to 
Congress,  but  also  whether  that  information  once  made  available  to  it 
should  be  released  to  the  public. 

Mr.  Justice  Brandeis  observed  cogently  in  his  dissenting  opinion  in  Myers  v. 
United   States,   272   U.S.   52,   293    (1926)  : 

"The  doctrine  of  the  separation  of  powers  was  adopted  by  the  Convention 
of  1787  not  to  promote  efficiency  but  to  preclude  the  exercise  of  arbitrary 
power.  The  purpose  was  not  to  avoid  friction  but,  by  means  of  the  inevitable 
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friction  incident  to  the  distribution  of  governmental  powers  among  three 
departments,  to  save  the  people  from  autocracy." 

The  President's  authority  to  withhold  information  is  not  an  unbridled 
one,  but  it  necessarily  requires  the  exercise  of  his  judgment  as  to  whether 
or  not  the  disclosure  of  particular  matters  sought  would  be  harmful  to  the 
national  interest.  As  is  the  case  with  virtually  any  other  authority — including 
the  authority  of  Congress   to   compel   testimony — it  has   potential   for  abuse. 

Executive  privilege  does  not  authorize  the  withholding  of  information  from 
Congress  where  disclosure  may  prove  merely  embarrassing  to  some  part  of 
the  executive  branch.  The  privilege  is  limited  to  those  situations  in  which 
there  is  a  demonstrable  justification  that  executive  withholding  will  further 
the  public  interest.  Frequently  the  objection  of  the  executive  is  not  to  the 
furnishing  of  information  to  members  of  Congress,  but  to  the  attendant 
complete  release  of  the  information  to  all  interested  parties  throughout  the 
world  which  necessarily  accompanies  disclosure  at  a  public  hearing.  The 
executive  branch  has  on  more  than  one  occasion  made  available  to  Congress 
in  executive  session  this  sort  of  information. 

The  doctrine  of  Executive  privilege  has  historically  been  pretty  well  con- 
fined to  the  areas  of  foreign  relations,  military  affairs,  pending  investigations, 
and  intragovernmental  discussions.  I  will  mention  some  pertinent  examples, 
and  attempt  to  indicate  the  reasoning  behind  the  claim  of  privilege  in  each 
of  these  fields. 

The  need  for  secrecy  in  the  first  two  categories,  foreign  relations  and 
military  affairs,  has  been  well  recognized  by  the  Judicial  Branch  as  I  have 
shown  in  the  discussion  of  the  Reynolds  case.  Most  recently  in  the  New 
York  Times  v.  United  States,  decided  on  June  30,  1971,  Mr.  Justice  Stewart 
stated  in  his  concurring  opinion : 

"Yet  it  is  elementary  that  the  successful  conduct  of  international  diplomacy 
and  the  maintenance  of  an  effective  national  defense  require  both  confidenti- 
ality and  secrecy.  Other  nations  can  hardly  deal  with  this  Nation  in  an 
atmosphere  of  mutual  trust  unless  they  can  be  assured  that  their  confidences 
will  be  kept.  And  within  our  own  executive  departments,  the  development  of 
considered  and  intelligent  international  policies  would  be  impossible  if 
those  charged  with  their  formulation  could  not  communicate  with  each  other 
freely,  frankly,  and  in  confidence.  In  the  area  of  basic  national  defense  the 
frequent  need  for  absolute  secrecy  is,  of  course,  self-evident."  —  U.S.  — , 
39  Law  Week  4879.  4884    (1971). 

Congress  has  recognized  the  need  for  Presidential  discn  lion  in  the  dis- 
closure of  information  in  the  field  of  foreign  relations. 

A  report  of  the  Foreign  Relations  Committee  pointed  out  as  early  as 
1S16  that: 

"The  nature  of  transactions  with  foreign  nations,  moreover,  requires 
caution  and  unity  of  design,  and  their  success  frequently  depends  upon 
secrecy  and  dispatch."  (Quoted  in  United  States  v.  Curtiss-Wright  Corp., 
299  U.S.  304  at  319    (1927).    (Emphasis  supplied.) 

Congressional  recognition  of  the  power  of  the  executive  branch  to  withhold 
information  in  the  field  of  foreign  relations  is  also  evidenced  by  the  time- 
honored  formula  of  resolutions  of  inquiry.  Such  resolutions  normally  direct 
or  require  a  department  head  to  submit  the  requested  information  to  Congress. 
Resolutions  of  inquiry  directed  to  the  Department  of  State  in  matters  of 
foreign  relations,  however,  request  the  Secretary  to  furnish  the  information 
"if  not  incompatible  with  the  public  interest."  See  Cannon,  Procedure  in  the 
House  of  Representatives,  H.  Doc.  610,  87th  Cong.,  2d  Sess.,  p.  219;  Curtiss- 
Writiht,  supra,  at  321.  In  the  Senate,  this  practice  goes  back  to  the  days  of 
Daniel  Webster.    (See  38  Cong.  Rec.  1307,   Sen.   Collum.) 

This  formula  constitutes  a  courteous  recognition  of  the  authority  of  the 
executive  branch  to  withhold  from  Congress  in  the  fields  of  foreign  relations 
information  the  disclosure  of  which  would  be  inconsistent  with  the  public 
interest.  It  has  been  conceded  that  the  executive  would  have  the  same  power 
if  that  clause  were  missing.  Senator  Teller,  in  discussing  such  a  resolution 
in  1905,  said: 

"  *  *  *  But  the  President  is  not  bound  at  all  by  a  failure  to  put  in  that 
phrase.  If  he  thinks  it  is  incompatible  with  the  public  interest,  it  is  his 
right  so  to  state  to  the  Senate,  and  the  Senate  has  always  bowed  to  such  a 
suggestion  from  the  Executive."  40  Cong.   Rec.  22. 
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In  1906,  a  debate  arose  on  the  floor  of  the  Senate  prompted  by  what 
Professor  Corwin  termed  President  Theodore  Roosevelt's  "adventurous  foreign 
policy."  Senator  Spooner  of  Wisconsin  sided  with  the  Administration  while 
Senator  Bacon  of  Georgia  strongly  argued  for  the  privileges  of  the  Senate. 
During  that  debate,  Senator  Bacon  made  the  following  statements: 

"Mr.   Bacon.   *    *    * 

"Of    course,    I    recognize    the    fact    that   the    question    of    the    President's 

sending  or  refusing  to   send   any   communication   to   the    Senate   is  a   matter 

not    to    be   judged   by    legal    right,    but   a    question   which    has    always    been 

recognized  as  one  of  courtesy  between  the  President  and  this  body,  and  which 

the  Senate — except,   perhaps,  in  the  case  in  which  the  Senator  took  a  very 

notable    part    and    to    which    I    have    had    occasion    heretofore    to    allude — 

has  always  yielded  to  the  judgment  of  the  President  in  the  matter  and  has 

never  made  an  issue  with  him  about  it. 
<<  *    *   * 

"Mr.  Spooner.  I  am  talking  upon  the  principle.  The  Senator  says  'legal  right' 
or  'legal  duty.'  I  admit  that  we  have  a  right  to  pass  resolutions  calling  for 
any  information  from  the  President ;  but  does  the  Senator  say  it  is  the 
legal  duty  of  the  President  to  send  it? 

"Mr.  Bacon.  I  do  not  dispute  the  fact  that  there  may  be  occasions  when 
the  President  would  not. 

"Mr.  Spooner.  Who  is  the  judge? 

"Mr.  Bacon.  The  President,  undoubtedly.  Nobody  has  ever  controverted  that : 
and  the  very  resolution  concerning  which  the  Senator  is  animadverting  was 
expressly  conditioned  upon  the  President  viewing  the  transmission  of  the 
information  requested  as  being  compatible  with  the  public  interest."  40  Cong. 
Bee.  2124.    (Emphasis  supplied.) 

The  congressional  recognition  of  executive  privilege,  of  course,  is  not 
restricted  to  foreign  relations.  In  1906,  Senator  Spooner  explained  on  the  floor 
of  the  Senate  that  cases  in  which  the  President  is  authorized  to  withhold 
information  from  Congress  were  not  limited  to  foreign  relations  but  included 
among  others  military  information  which  could  be  of  use  to  an  enemy,  and 
confidential  investigations  in  the  various  departments  of  the  government. 
41   Cong.    Rec.   97-98. 

More  recently,  in  1944,  the  Chairman  of  the  Select  House  Committee  in 
an  investigation  of  the  Federal  Communications  Commission,  recognized  in 
principle  that : 

"For  over  140  years  a  certain  exemption  [from  the  duty  to  testify  before 
Congress]  has  been  granted  to  the  executive  departments,  particularly  where 
it  involves  military  secrets  or  relations  with  foreign  nations."  Hearings  before 
the  Select  House  Committee  to  Investigate  the  Federal  Communications  Com- 
mission, 78th  Cong.,  1st  Sess..  p.  2305. 

And,  in  connection  with  the  U-2  incident,  the  Senate  Foreign  Relations 
Committee  recognized  that  with  respect  to  intelligence  operations : 

"The  administration  has  the  legal  right  to  refuse  the  information  under  the 
doctrine  of  executive  privilege."  S.  Rept.  1761.  86th  Cong,  2d  Sess.,  p.  22. 

There  is  another  category  of  situations  in  which  Congress  has  recognized 
the  validity  of  claims  of  executive  privilege.  They  include  the  confidentiality 
of  conversations  with  the  President,  of  the  process  of  decision-making  at  a 
high  governmental  level  and  the  necessity  of  safeguarding  frank  internal 
advice  within  the  executive  branch.  Here,  too.  I  will  advert  to  some  examples. 

During  the  investigation  into  the  circumstances  surrounding  the  dismissal 
of  General  MacArthur  held  by  the  Senate  Committees  on  Armed  Services 
and  Foreign  Relations  in  1951,  General  Bradley  refused  to  testify  about  a 
conversation  with  President  Truman  in  which  he  had  acted  as  the  President's 
confidential  adviser.  The  late  Senator  Russell,  the  Committee  Chairman, 
recognized  that  claim  of  privilege.  When  that  ruling  was  challenged,  the 
Committee  upheld  it  by  a  vote  of  eighteen  to  eight.  Military  Situation  in  the 
Far  East,  Hearings  before  the  Committee  on  Armed  Services  and  the  Com- 
mittee on  Foreign  Relations,  Fnited  States  Senate.  82d  Con'g.,  1st  Sess..  pp. 
763,  832-872. 

During  an  investigation  conducted  in  1962  into  Military  Cold  War  Educa- 
tion and  Speech  Review  Policies,  President  Kennedy,  by  letters  dated  Febru- 
ary 8  and  9,  1962,  directed  the  Secretaries  of  Defense  and  State  not  to 
disclose  to  the  Committee  the  names  of  any  individual  with  respect  to  any 
particular   speech    reviewed    by   him.    He    explained   that    the    changes    made 
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in  those  speeches  were  made  under  the  Secretaries'  policies  and  guidelines 
and  that  the  Secretaries  had  accepted  responsibility  for  those  changes.  In 
these  circumstances. 

"It  would  not  be  possible  for  you  to  maintain  an  orderly  Department  and 
receive  the  candid  advice  and  loyal  respect  of  your  subordinates  if  they, 
instead  of  you  and  your  senior  associates,  are  to  be  individually  answerable 
to  the  Congress,  as  well  as  to  you,  for  their  internal  acts  and  advice." 

The  Chairman  of  the  Subcommittee,  Senator  Stennis,  upheld  the  claim  of 
privilege.  Military  Cold  War  Education  and  Speech  Review  Policies,  Hearings 
before  the  Special  Preparedness  Subcommittee  of  the  Committee  on  Armed 
Services,   United   States   Senate,   87th   Cong.,  2d   Sess.,   pp.   508-513,   725. 

Finally  the  executive  branch  has  repeatedly  withheld  from  Congress  what 
may  generally  be  referred  to  as  "open  investigative  files,"  compiled  by  the 
executive  in  taking  care  that  the  laws  enacted  by  Congress  be  faithfully 
executed.  The  principal  precedent  for  such  withholding  is  the  refusal  of 
Attorney  General  Jackson  made  "with  the  approval  of  and  at  the  direction 
of  the  President"  to  comply  with  a  request  from  Chairman  Carl  Vinson  of 
the  House  Committee  on  Naval  Affairs  that  the  Committee  be  furnished  with 
all  "future  reports,  memoranda,  and  correspondence  of  the  Federal  Bureau 
of  Investigation,  and  the  Department  of  Justice  in  connection  with  'in- 
vestigations made  by  the  Department  of  Justice'"  pertaining  to  labor  dis- 
turbances taking  place  in  industrial  establishments  which  had  naval  supply 
contracts. 

The  Attorney  General's  refusal  of  the  Committee's  request  was  based  on 
the  consideration  that  the  supplying  of  such  information  could  seriously 
prejudice  law  enforcement,  by  allowing  a  prospective  defendant  to  know 
how  much  or  how  little  information  the  government  had  about  him,  and 
what  witnesses  or  sources  of  information  it  was  proposing  to  rely  upon. 
In  addition,  the  Opinion  cited  the  serious  prejudice  to  the  future  usefulness 
of  the  government's  information-gathering  agencies,  since  much  of  the  in- 
formation was  (and  is)  given  in  confidence  and  can  only  be  obtained  upon 
a  pledge  not  to  disclose  the  source.  Finally,  Attorney  General  Jackson  said 
that  disclosure  "might  also  be  the  grossest  kind  of  injustice  to  innocent 
individuals,"  since  the  reports  included  "leads  and  suspicions,  and  sometimes 
even  the  statement  of  malicious  or  misinformed  people.  Even  though  later 
and  more  complete  reports  exonerate  the  individuals,  the  use  of  particular 
or  selected  reports  might  constitute  the  grossest  injustice,  and  we  all  know 
that  the  correction  never  catches  up  with  an  accusation." 

The  privileged  nature  of  investigatory  information  was  recognized  during 
the  Army-McCarthy    hearings    of   1954   by   Chairman   Mundt's    ruling: 

"The  Chair  is  prepared  to  rule.  He  unhesitatingly  and  unequivocally  rules 
that  in  his  opinion,  and  this  is  sustained  by  an  unbroken  precedent  so  far 
as  he  knows  before  Senate  investigating  committees,  law-enforcement  officers, 
investigators,  any  of  those  engaged  in  the  investigating  field,  who  come  in 
contact  with  confidential  information,  are  not  required  to  disclose  the  source 
of  their  information.  The  same  rule  has  been  followed  by  the  FBI  and  in 
my  opinion  very  appropriately  so."  Special  Senate  Investigation,  Hearing 
before  the  Special  Subcommittee  on  Investigations  of  the  Committee  on 
Government   Operations,    United    States    Senate,    83d    Cong.,    2d    Sess.,    p.    770. 

In  1970,  the  President  through  the  Attorney  General  invoked  executive 
privilege  in  response  to  a  request  of  a  Subcommittee  of  the  House  Committee 
on  Government  Operations  for  certain  investigative  reports  prepared  by  the 
Federal  Bureau  of  Investigation  which  had  been  furnished  to  the  Department 
of  Health,  Education  and  Welfare  for  the  purpose  of  evaluating  scientists 
nominated  to  serve  on  advisory  boards.  The  Attorney  General  respectfully 
declined  the  Subcommittee's  request,  and  stated  in  his  letter,  as  provided  for 
in  President  Nixon's  Memorandum  of  March  24,   1969 : 

"This  invocation  of  privilege  is  being  made  with  the  specific  approval  of 
the  President." 

The  reasoning  behind  the  claim  of  executive  privilege  in  these  four  classical 
categories  seems  to  me  to  be  as  thoroughly  defensible  in  principle  as  it  is 
welf  established  by  precedent.  In  the  field  of  foreign  relations,  the  President 
is,  as  the  Supreme  Court  said  in  the  Curtiss-Wright  case,  the  "sole  organ  of 
the  nation"  in  conducting  negotiations  with  foreign  governments.  He  does 
not  have  the  final  authority  to  commit  the  United  States  to  a  treaty,  since 
such  authority  requires  the  advice  and  consent  of  the  United  States  Senate; 
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but  the  frequently  delicate  negotiations  which  are  necessary  to  reach  a 
mutually  beneficial  agreement  which  may  be  embodied  in  the  form  of  a 
treaty  often  do  not  admit  of  being  carried  on  in  public.  Frequently  the 
problem  of  overly  broad  public  dissemination  of  such  negotiations  can  be 
solved  by  testimony  in  executive  session,  which  informs  the  members  of 
the  committee  of  Congress  without  making  the  same  information  prematurely 
available  throughout  the  world.  The  end  is  not  secrecy  as  to  the  end  product — 
the  treaty — which  of  course  should  be  exposed  to  the  fullest  public  scrutiny, 
but  only  the  confidentiality  as  to  the  negotiations  which  lead  up  to  the  treaty. 

The  need  for  extraordinary  secrecy  in  the  field  of  weapons  systems  and 
tactical  military  plans  for  the  conducting  of  hostilities  would  appear  to  be 
self-evident.  At  least  those  of  my  generation  and  older  are  familiar  with  the 
extraordinary  precautions  taken  against  revelation  of  either  the  date  or 
place  of  landing  on  the  Normandy  beaches  during  the  Second  World  War 
in  1944.  The  executive  branch  is  charged  with  the  responsibility  for  such 
decisions,  and  has  quite  wisely  insisted  that  where  lives  of  American  soldiers 
or  the  security  of  the  nation  is  at  stake,  the  very  minimum  dissemination  of 
future  plans  is  absolutely  essential.  Such  secrecy  with  respect  to  highly  sensi- 
tive decisions  of  this  sort  exclude  not  merely  Congress,  but  all  but  an  in- 
finitesimal number  of  the  employees  and  officials  of  the  executive  branch 
as  well. 

I  have  summarized  earlier  in  my  testimony  the  reasons  given  by  Attorney 
General  Jackson,  and  reaffirmed  by  Attorney  General  Mitchell,  as  to  the 
need  for  confidentiality  of  open  investigative  files. 

Finally,  in  the  area  of  executive  decision-making,  it  has  been  generally 
recognized  that  the  President  must  be  free  to  receive  from  his  advisers  abso- 
lutely impartial  and  disinterested  advice,  and  that  those  advisers  may  well 
tend  to  hedge  or  blur  the  substance  of  their  opinions  if  they  feel  that  they 
will  shortly  be  second-guessed  either  by  Congress,  by  the  press,  or  by  the 
public  at  large,  or  that  the  President  may  be  embarrassed  if  he  would  have 
to  explain  why  he  did  not  follow  their  recommendations.  Again,  the  aim  is 
not  for  secrecy  of  the  end  product — the  ultimate  Presidential  decision  is  and 
ought  to  be  a  subject  of  the  fullest  discussion  and  debate,  for  which  the 
President  must  assume  undivided  responsibility.  But  few  would  doubt  that 
the  Presidential  decision  will  be  a  sounder  one  if  the  President  is  able  to  call 
upon  his  advisers  for  completely  candid  and  frequently  conflicting  advice 
with  respect  to  a  given  question. 

The  recent  episode  of  the  publication  of  the  so-called  "Pentagon  Papers" 
by  the  press  has  focused  public  attention  on  the  executive  decision-making 
process.  It  has  been  urged  in  some  quarters  that  the  spotlight  of  publicity  be 
focused,  not  upon  the  responsible  head  of  the  executive  branch  who  must 
bear  the  ultimate  responsibility  for  the  decision,  but  upon  his  subordinate 
advisors,  in  order  that  they  may  be  subjected  to  the  various  cross-currents  of 
public  opinion  in  formulating  their  recommendations  to  the  President.  Any 
decision  to  move  in  this  direction  would  represent  a  sharp  departure  from 
the  distribution  of  powers  contemplated  by  the  Constitution.  The  executive 
branch  of  the  federal  government  has  one  head,  and  that  is  the  President 
of  the  United  States.  It  is  he,  and  he  alone,  who  must  face  the  electorate  at 
the  end  of  his  four-year  term  in  order  to  justify  his  stewardship  of  the 
nation's  highest  office.  The  notion  that  the  advisors  whom  he  has  chosen  should 
bear  some  sort  of  a  hybrid  responsibility  to  opinion  makers  outside  of  the 
government,  which  notion  in  practice  would  inevitably  have  the  effect  of 
diluting  their  responsibility  to  him.  is  entirely  inconsistent  with  our  tripartite 
system  of  government.  The  President  is  entitled  to  undivided  and  faithful 
advice  from  his  subordinates,  just  as  Senators  and  Representatives  are 
entitled  to  the  same  sort  of  advice  from  their  legislative  and  administrative 
assistants,  and  judges  to  the  same  sort  of  advice  from  their  law  clerks.  The 
notKm  thf"*-  those  engaged  in  directly  advising  members  of  any  of  the  three 
branches  of  the  government  should  have  their  work  filtered  through  a  process 
of  analysis  and  criticism  by  columnists,  newspaper  reporters,  or  selected 
members  of  the  public  before  that  advice  reaches  their  constitutional  superior 
is  entirely  at  odds  with  any  system  of  responsible  popular  government. 

I  would  add,  finally,  that  the  integrity  of  the  decision  making  process 
which  is  protected  by  executive  privilege  in  the  executive  branch  is  apparently 
of  equal  importance  to  the  legislative  and  judicial  branches  of  the  govern- 
ment. Committees  of  Congress  meet  in  closed  session  to  "mark  up"  bills,  and 
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judges  of  appellate  courts  meet  in  closed  conference  to  deliberate  on  the 
result  to  be  reached  in  a  particular  case.  In  each  of  these  instances,  experience 
seems  to  teach  that  a  sounder  end  result — which  will  be  the  fullest  object 
of  public  scrutiny — will  be  reached  if  the  process  of  reaching  it  is  not 
conducted  in  a  goldfish  bowl.  Indeed,  if  additional  precedent  were  warranted, 
the  decision  of  the  Founding  Fathers  to  conduct  in  secret  all  of  its  delibera- 
tions at  the  Constitutional  Convention  of  1787,  appears  to  be  very  much 
in  point. 

While  reasonable  men  may  dispute  the  propriety  of  particular  invocations 
of  executive  privilege  by  the  various  Presidents  during  the  nation's  history, 
I  think  most  would  agree  that  the  doctrine  itself  is  an  absolutely  essential 
condition  for  the  faithful  discharge  by  the  executive  of  his  constitutional 
duties.  It  is,  therefore,  as  surely  implied  in  the  Constitution  as  is  the  power 
of  Congress  to   investigate  and  to  compel   testimony. 

I  now  turn  to  the  specific  provisions  of  S.  1125.  The  bill  provides  in  a 
nutshell  first  that  where  an  employee  of  the  executive  branch  is  summoned 
to  testify  or  produce  documents  before  Congress  as  a  committee  or  sub- 
committee, he  shall  not  refuse  to  appear  on  the  ground  that  he  intends  to 
assert  executive  privilege  and,  second,  that  executive  privilege  may  be  claimed 
only  on  the  basis  of  a  written  instruction  of  the  President  that  the  employee 
assert  executive  privilege.  Senator  Fulbright's  introductory  statement  indicates 
that  the  bill  has  been  prompted,  at  least  in  part  by  the  refusal  of  Presidential 
Assistant  Kissinger  to  appear  before  the  Senate  Foreign  Relations  Committee. 

Dr.  Kissinger's  position,  of  course,  is  not  unprecedented.  There  have  been 
a  number  of  instances  in  which  Presidential  advisers  have  failed  to  appear 
before  Congressional  committees  on  the  ground  that  the  only  information  they 
could  furnish  resulted  from  conversations  with,  or  advice  given  to,  the 
President. 

Refusals  of  such  type  were  made  by  Presidential  Assistant  John  Steelman 
during  the  Truman  Administration  (Investigation  of  the  GSI  Strike,  Hearings 
before  a  Special  Subcommittee  of  the  Committee  on  Education  and  Labor. 
House  of  Representatives,  80th  Cong.,  2d  Sess.,  pp.  347-353)  ;  Presidential 
Assistant  Sherman  Adams  during  the  Eisenhower  Administration  (Power 
Policy,  Dixon-Yates  Contract,  Hearings  before  the  Subcommittee  on  Antitrust 
and  Monopoly  of  the  Committee  on  the  Judiciary,  United  States  Senate,  84th 
Cong.,  1st  Sess.,  pp.  676,  779)  ;  and  Presidential  Assistant  DeVier  Pierson 
and  Under  Secretary  of  the  Treasury  Barr  during  the  Lyndon  Johnson  Ad- 
ministration (Nominations  of  Abe  Fortas  and  Homer  Thorriberry,  Hearings 
before  the  Committee  on  the  Judiciary,  United  States  Senate,  90th  Cong.,  2d 
Sess.,   pp.   1347.  1348). 

Presidential  Assistants,  of  course,  have  testified  with  respect  to  their  private 
affairs.  Donald  Dawson  did  during  the  Truman  Administration  in  connection 
with  an  investigation  of  the  RFC,  and  Presidential  Assistant  Sherman  Adams 
did  during  the  Eisenhower  Administration  (Investigation  of  Regulatory 
Commissions  and  Agencies,  Hearings  before  a  Subcommittee  of  the  Committee 
on  Interstate  and  Foreign  Commerce,  House  of  Representatives,  85th  Con?., 
2d    Sess.,   pp.   3711-3740). 

The  circumstance  that  these  examples  are  all  of  relatively  recent  date, 
beginning  in  the  1940s,  does  not  mean  that  the  executive  branch  has  become 
less  cooperative  with  Congress.  To  the  contrary,  it  is  the  result  of  new 
Congressional  investigative  techniques  which  have  departed  radically  from 
the  normal  procedures  which  prevailed  during  the  first  150  years  of  our  life 
under  the  Constitution. 

Beginning  with  the  St.  Clair  investigation  of  1792,  to  which  I  have  referred 
above,  until  about  1940,  Congress  and  its  committees  normally  obtained 
their  information  from  the  executive  branch  not  by  way  of  live  testimony 
of  the  Department  heads,  but  through  resolutions  of  inquiry  in  which  the 
appropriate  official  was  requested  or  directed  to  communicate  information 
or  documents  to  Congress.  Hinds,  Precedents  in  the  House  of  Representatives, 
Vol.  Ill,  pp.  178-179.  Hinds,  which  was  published  in  1907,  stated  (at  p.  179) 
that  "cabinet  officers  frequently  appear  before  committees  of  the  House," 
but  he  could  give  only  three  instances  of  that  practice.  Moreover,  virtually 
all.  if  not  all,  of  the  incidents  in  which  executive  privilege  was  claimed  prior 
to  1940  resulted  from  resolutions  of  inquiry  rather  than  oral  testimony  of 
representatives   of   the   executive   branch. 
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In  addition,  Hinds'  Precedents  discloses  a  most  significant  limitation  on 
resolutions  of  inquiry  in  the  House  of  Representatives.  In  the  absence  of  a 
similar  collection  of  Senate  precedents,  we  do  not  know  whether  corresponding 
rules  prevailed  in  that  body.  A  resolution  of  inquiry  had  to  be  limited  to  facts, 
i.e.,  whether  or  not  certain  action  had  been  taken  by  the  executive,  and 
could  not  call  for  opinions,  or  the  reason  why  the  executive  had  taken  a 
certain  course  of  action.  Hinds,  op.  cit.  Vol.  Ill,  p.  174 ;  Vol.  VI,  pp.  590-597. 

The  constitutional  and  practical  significance  of  the  limitation  of  resolutions 
of  inquiry  to  facts  appears  from  an  incident  during  the  Administration  of 
President  Theodore  Roosevelt.  A  resolution  of  inquiry  directed  the  Attorney 
General  to  inform  the  Senate  whether  certain  antitrust  proceedings  had  been 
instituted  and,  if  not,  to  state  the  reason  for  that  omission.  The  President 
advised  the  Senate : 

"  *  *  *  I  feel  bound,  however,  to  add  that  I  have  instructed  the  Attorney- 
General  not  to  respond  to  that  portion  of  the  resolution  which  calls  for  a 
statement  of  his  reasons  for  non-action.  I  have  done  so  because  I  do  not 
conceive  it  to  be  within  the  authority  of  the  Senate  to  give  directions  of 
this  character  to  the  head  of  an  executive  department  or  to  demand  from 
him  reasons  for  his  action.  Heads  of  the  executive  departments  are  subject 
to  the  Constitution,  and  to  the  laws  passed  by  the  Congress  in  pursuance  of 
the  Constitution,  and  to  the  directions  of  the  President  of  the  United  States, 
but  to  no  other  direction  whatever."  43  Cong.   Rec.   527,   at  Si's. 

The  resolutions  of  inquiry  thus  resembled  the  method  in  which  the  courts 
take  evidence  from  high  government  officials.  There,  too,  such  testimony  is 
usually  taken  by  interrogatories.  "Subjecting  a  cabinet  officer  to  oral  deposition 
is  not  normally  countenanced."  People  v.  United  States  Department  of  Agri- 
culture, 421  F.  2d  561.  567  (C.A.D.C.,  1970)  ;  Capitol  Vending  Co.  v.  Baker, 
36  F.R.D.  45,  46  (D.C.D.C,  1964)  ;  see  also  25  Op.  A.G.  326,  331  (1905). 
Similarly,  the  courts  do  not  permit  an  inquiry  into  the  reasons  or  the 
mental  processes  of  an  administrative  officer  which  were  the  basis  of  his 
decision.  Morgan  v.  United  States,  304  U.S.  1,  18  (1938)  ;  United  States  v. 
Morgan,   313  U.S.  409,  422    (1940). 

Beginning  with  the  1940s,  Congressional  committees  have  departed  from 
the  150-year  constitutional  custom  of  seeking  information  for  the  executive 
branch  by  way  of  resolution  of  inquiry  and  have  required  the  personal 
appearance  of  Cabinet  members  at  their  hearings.  Information  is  no  longer 
obtained  in  a  formal  manner  by  asking  for  papers  from  a  coordinate  branch 
but  rather  by  way  of  examining  and  cross-examining  cabinet  members  and 
other  high  officers  of  the  executive  branch,  frequently  as  if  they  were  hostile 
witnesses.  Moreover,  oral  examination  encourages  the  probing  into  issues 
such  as  motive,  consultations  among  decision  makers,  discussions  with  the 
President,  and  advice  received  from  subordinates.  Questions  of  that  type 
require  the  invocation  of  Executive  privilege  and  thus  are  bound  to  in- 
crease the  friction  between  those  two   branches   of  Government. 

The  manner  of  claiming  Executive  privilege  is  basically  a  matter  of  pro- 
cedure. It  is  up  to  the  President  to  determine  how  he  will  raise  it  and 
up  to  each  House  of  Congress  or  each  committee  under  their  rulemaking 
powers  how  it  is  to  be  presented  before  them.  If  there  should  be  a  conflict 
between  those  rules,  an  appropriate  compromise  between  the  two  branches  of 
the  Government  will  have  to  be  worked  out.  Moreover,  the  bill  deals  largely 
with  matters  of  Congressional  procedure  allocated  by  Article  I,  section  5, 
clause  2  to  each  House,  rather  than  legislation.  Hence  it  would  be  necessary 
to  include  in  it  a  reservation  similar  to  the  one  in  section  101  of  the 
Legislative  Reorganization  Act  of  1970,  recognizing  the  full  power  of  each 
House  to  modify  the  provisions  of  the  bill. 

The  bill  would  provide  first  that  no  Government  witness  may  refuse  to 
appear  before  a  committee  on  the  ground  that  he  intends  to  assert  Executive 
privilege  and  second  that  Executive  privilege  may  he  asserted  only  on  the 
basis  of  a  statement  personally  signed  by  the  President  requiring  that  the 
officer  assert  Executive  privilege. 

We  have  one  objection  to  the  terminology  of  the  bill  which  may  appear 
to  be  a  matter  of  form  but  to  us  is  fundamental.  The  bill  is  drafted  as  if 
the  Government  witness  were  to  assert  Executive  privilege.  The  Executive 
privilege,  however,  is  the  President's,  not  the  witness'  privilege;  the  Presi- 
dent, not  the  witness,  asserts  it. 


437 

The  first  paragraph  of  the  bill  would  require  every  witness  to  appear 
before  a  committee  even  if  Executive  privilege  is  claimed  with  respect  to 
all  the  testimony  he  is  supposed  to  give  or  all  the  documents  he  is  supposed 
to  produce.  According  to  Senator  Fulbright's  explanatory  statement,  this 
provision  is  designed 

"To  require  an  official  such  as  the  President's  Assistant  on  National 
Security  Affairs  to  appear  before  an  appropriate  congressional  committee  if 
only  for  the  purpose  of  stating  in  effect:  'I  have  been  instructed  in  writing 
by  the  President  to  invoke  executive  privilege  and  here  is  why  .  .  .'." 

'We  realize,  of  course,  that  in  judicial  proceedings  a  witness  who  claims 
privilege  must  normally  appear  in  court  and  claim  it  in  person.  But  there 
are  exceptions  to  that  rule.  Subpoenas  have  been  quashed  where  it  appeared 
that  all  the  testimony  to  be  elicited  from  a  witness  would  be  privileged, 
especially  where  the  witness  was  the  head  of  a  Government  agency.  In  a 
case  in  'which  the  Chairman  of  the  Federal  Trade  Commission  had  been 
subpoenaed  to  be  questioned  about  his  motives  and  considerations  which 
induced  him  to  take  certain  discretionary  actions,  Judge  Holtzoff  quashed 
the  subpoena  on  the  following  grounds: 

"The  Chairman  of  the  Federal  Trade  Commission  would  be  entirely  within 
his  rights  if  he  appeared  at  the  taking  of  the  deposition  and  declined  to 
answer  such  questions.  However,  it  is  very  burdensome  to  insist  that  the 
head  of  a  government  agency  respond  in  person  to  subpoenas  such  as  this, 
if  it  appears  that  the  matters  to  be  inquired  into  are  not  subject  to  interro- 
gation, because  it  is  contrary  to  the  best  interest  of  the  public  to  require 
the  heads  of  government  departments  to  fritter  their  time  away  appearing 
at  the  taking  of  depositions  merely  for  the  purpose  of  declining  to  answer. 
The  burden  that  would  be  placed  upon  heads  of  departments  and  heads  of 
agencies  would  completely  interfere  with  the  transaction  of  public  business." 
F<  r.'  rul  Trade  Commission  v.  Bart  Schwartz,  International  Textiles,  Ltd., 
U.S.D.C.    for   the    District   of   Columbia,    Misc.    No.   39-57,    December  9,    1959. 

These  considerations,  of  course,  multiply  when  the  Government  witness  is 
subpoenaed  not  to  testify  but  only  to  produce  documents.  Under  this  bill 
the  committee  chairman  would  not  even  have  the  power  to  excuse  a  witness 
from  appearing  in  person  in  these  circumstances.  We  believe  that  any 
legislation  should  distinguish  between  those  few  Executive  Branch  witnesses 
whose  sole  responsibility  is  that  of  advising  the  President,  on  the  one  hand, 
and  the  witness  whose  responsibilities  include  the  administration  of  depart- 
ments or  agencies  established  by  Congress,  and  from  whom  Congress  may 
quite  properly  require  extensive  testimony.  The  former  should  not  be  required 
to  appear  at  all,  since  all  of  their  official  responsibilities  would  be  subject  to 
a  claim  of  privilege ;  the  latter  may  be  required  to  appear  and  to  invoke 
Executive  privilege  where  appropriate  only  in  response  to  particular  questions. 

The  bill  would  further  provide  that  Executive  privilege  can  be  claimed  only 
on  the  basis  of  a  statement  personally  signed  by  the  President  requiring 
that  the  officer  assert  Executive  privilege  as  to  the  testimony  or  document 
sought.  The  bill  thus  would  impose  upon  the  President  a  requirement  as  to 
the  form  in  which  he  claims  privilege.  I  realize  that  Presidents  have  at 
times  cast  their  claim  of  privilege  in  the  form  of  a  letter  to  a  department 
head  prohibiting  the  giving  of  testimony.  Examples  are  President  Eisen- 
hower's letter  to  the  Secretary  of  Defense  during  the  Army-McCarthy  dispute 
and  President  Kennedy's  letters  to  the  Secretary  of  Defense  and  the  Secre- 
tary of  State  during  the  Speech  Censoring  Investigation  to  which  I  already 
have  referred.  But  it  will  be  noted  that  President  Nixon's  Memorandum  of 
March  24.  1969,  provides  for  an  oral  claim  of  privilege.  I  seriously  question 
whether  Congress  should  go  further  than  to  satisfy  itself  that  the  claim 
is  made  with  the  authorization  of  the  President. 

The  bill  does  not  cover  a  situation  which  arises  occasionally  in  the  course 
of  testimony  before  a  committee.  A  Government  witness  may  feel  that  a 
specific  question,  especially  an  unanticipated  one,  or  a  specific  demand  for 
a  document  raises  a  question  of  Executive  privilege.  President  Nixon's 
memorandum  provides  that  in  such  a  situation  the  witness  shall  request  the 
Committee  to  hold  the  demand  for  information  in  abeyance  until  the 
President  can  make  his  determination  as  to  whether  he  will  or  will  not  invoke 
Executive  privilege.  The  memorandum  enjoins  the  witness  to  indicate  that 
the  purpose  of  such  request  is  to  protect  the  privilege  pending  that  determina- 
tion and  that  the  request  does  not  constitute  a  claim  of  privilege.  The  bill 
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can  be  construed  as  requiring  a  witness  to  testify  forthwith  unless  he  can 
produce  a  claim  of  privilege  signed  by  the  President  himself  and  that  nothing 
else  will  excuse  him.  We  believe  that  legislation  which  seeks  to  cover  the 
relation  between  the  two  branches  of  the  Governmnt  should  at  least  elim- 
inate this   source  of   potential   conflict. 

This  would  not  only  protect  the  witness,  but  probably  assure  the  Congres- 
sional committee  of  more  answers  in  the  long  run.  The  witness  himself,  if 
allowed  to  claim  privilege,  may  resolve  all  doubts  in  favor  of  such  claim.  The 
President,  knowing  that  the  claim  of  Executive  privilege  is  an  unpopular 
one  both  within  and  without  Congress,  may  be  much  more  circumspect  in 
lending  his  authority  to  the  claim.  The  bill  should  provide  for  an  opportunity 
for  the  witness  to  present  the  questions  to  the  President  for  the  latter's 
determination. 

The  Department  of  Justice  opposes  the  enactment  of  this  bill  as  presently 
drafted. 

Senator  Ervin.  The  subcommittee  understands  that  you  were 
not  asked  to  comment  on  the  modified  bill  and  have  not  had  the  time- 
to  do  so.  But  your  statement  has  been  so  helpful  that  I  would 
appreciate  it  very  much  if  you  would  study  the  recent  amendments 
to  the  bill  offered  by  Senator  Fulbright  and  give  us  your  analysis 
of  the  modified  bill  by  letter  at  some  time. 

Mr.  Rehnquist.  I  will  be  happy  to  do  that,  Mr.  Chairman. 

Senator  Ervin.  I  want  to  commend  the  scholarly  nature  of  your 
statement.  It  is  a  very  fine  statement  of  the  history  and  the  philo- 
sophy which  underly  the  positions  which  you  have  taken.  I  think  I 
would  like  to  summarize  your  views  as  I  interpret  them. 

First  and  foremost.  It  is  your  view  that  the  question  of  invoking 
the  executive  privilege  is  a  question  to  be  answered  by  the  President 
himself  rather  than  by  some  subordinate  in  the  executive  branch  of 
the  Government. 

Mr.  Rehnquist.  Unquestionably. 

Senator  Ervin.  It  is  further  your  position  that  the  legislative 
branch  of  the  Government — that  is,  the  Congress — needs  much 
information  in  the  possession  of  the  executive  branch  in  order  to 
legislate,  as  stated  in  the  3/cGrain  case,  effectively  and  intelligently. 

Mr.  Rehnquist.  Certainly. 

Senator  Ervin.  It  is  further  your  position,  as  I  understand  it, 
that  the  executive  branch  of  the  Government  should  respond  to 
requests  from  the  legislative  branch  of  the  Government  for  infor- 
mation except  in  certain  restricted  cases  where  the  Executive  feels 
that  the  disclosure  of  that  information  would  not  be  compatible 
with  the  national  interest. 

Mr.  Rehnquist.  Yes,  it  is. 

Senator  Ervin.  I  have  just  been  notified  that  I  have  to  go  to  the 
Senate  floor  and  vote,  but  I  will  be  back  as  quickly  as  possible. 
There  are  several  other  questions  that  I  wish  to  ask  you. 

(Brief  recess) 

Senator  Ervin.  Mr.  Rehnquist,  as  I  understand  your  testimony, 
you  specify  what  you  consider  to  be  the  overriding  reasons  which 
empower  the  President  to  invoke  executive  privilege  and.  on  that 
basis,  to  refuse  to  comply  with  a  congressional  request  for  informa- 
tion. You  point  out  that  during  the  course  of  history,  this  execu- 
tive privilege  has  been  employed  in  a  number  of  instances  with 
respect  to  military  affairs  and  matters  of  foreign  policy.  As  I 
understand  your  position,  there  are  instances  in  which  information 
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on  particular  plans  with  respect  to  military  operations  should  be 
withheld  because  the  disclosure  would  tend  to  prevent  the  successful 
completion  of  military  operations  or  might  under  the  circumstances 
jeopardize  the  security  of  the  armed  forces. 

Is  that  a  fair  statement  of  your  position  in  that  respect? 

Mr.  Rehxquist.  Yes,  it  is,  Mr.  Chairman. 

Senator  Ervtn.  I  take  it  that  a  corollary  of  that  position  would 
be  that  after  this  information  relating  to  military  affairs  has 
become  history  and  its  disclosure  no  longer  jeopardizes  the  success 
of  the  contemplated  military  operations  or  security  of  the  armed 
forces,  there  would  be  no  occasion  for  the  further  withholding  of 
information  of  that  nature? 

Mr.  Rehxquist.  If  one  could  agree  on  a  definition  of  when  it  has 
become  history.  And  so  long  as  the  disclosure  would  not  come  within 
some  other  branch  of  the  traditional  assertion  of  the  privilege.  I 
would  agree  with  you. 

Senator  Ervix.  You  take  the  position  that  in  the  successful  con- 
duct of  foreign  policy  or  foreign  affairs  generally,  there  is  in  many 
instances  a  need  for  secrecy  in  order  to  successfully  carry  out  the 
matters  involved. 

Mr.  Eehnqtjist.  Yes,  particularly  in  the  negotiation  of  agreements. 

Senator  Ervix.  I  take  it  that  your  position  is  that  the  President 
has  the  discretionary  power  to  withhold  information  pending  the 
completion  of  negotiations,  but  that,  of  course,  the  Congress — and 
necessarily  the  Senate — is  entitled  to  the  benefit  of  the  complete 
record  of  the  end  product  achieved  by  the  negotiations. 

Mr.  Rehxquist.  Certainly,  the  treaty  itself. 

Senator  Ervix.  Do  you  concede  that  there  are  circumstances 
under  which  some  information  accumulated  during  the  negotiations 
which  throws  light  on  the  necessity  and  the  desirability  of  the  treaty 
should  be  made  accessible  to  the  appropriate  congressional  com- 
mittee, at  least  on  a  confidential  basis,  for  its  members  to  weigh 
in  determining  whether  the  treaty,  for  example,  should  or  should 
not   be   ratified? 

Mr.  Rehxquist.  Well,  I  think  the  Executive  would  fail  to  furnish 
that  at  its  peril,  since  presumably,  the  Foreign  Relations  Committee 
would  be  sitting  in  judgment  as  to  whether  the  treaty  ought  to  be 
ratified  or  not  and  that"  the  Executive  has  the  burden  of  proof,  of 
persuading  the  committee  and  the  Senate  as  a  whole. 

Senator  Ervix.  Now,  as  I  construe  your  position,  there  are  two 
other  areas  to  which  the  executive  privilege  may  apply.  One  is  the 
statements  or  recommendations  made  in  the  course  of  the  decision- 
making process,  and  the  other  is  information  which  has  been  ob- 
tained by  the  executive  branch  by  investigation  with  a  view  to 
determining  whether,  for  example,  criminal  prosecutions  should  be 
initiated  or  whether  the  national  security  is  threatened. 

Mr.  Rehxquist.  Yes.  I  have  cited  those  as  the  four  principal 
historical  examples.  I  would  not  want  to  be  thought  to  say  that  that 
is  an  exhaustive  catalog,  but  those  are  certainly  the  four  principal 
areas. 

Senator  Ervix.  As  I  construe  your  testimony,  the  decisionmaking 
process  category  would  apply  to  communications  between  presiden- 
tial advisers  and  the  President  and  also  to  communications  made 
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between  subordinates  of  the  President  when  they  are  engaged 
in  the  process  of  determining  what  recommendations  they  should 
make  to  the  President  in  respect  to  matters  of  policy. 

Mr.  Rehnquist.  It  would  certainly  extend  that  far,  yes. 

Senator  Ervin.  Now,  I  would  like  to  ask  you  if  you  do  not  think 
that  there  is  perhaps  another  category  in  which  the  Executive  has 
the  privilege  and  perhaps  the  duty  of  withholding  information, 
not  so  much  for  the  protection  of  the  processes  of  government,  but 
as  a  mater  of  fair  play  to  the  people  involved?  I  am  referring  to 
the  withholding  of  what  you  might  call  raw  and  unevaluated  evi- 
dence. Such  evidence  has  a  distinct  bearing  upon  the  privacy  of  in- 
dividual citizens  and  its  disclosure  rarely  accomplishes  anything 
other  than  the  destruction  of  the  privacy  of  those  citizens  in  very 
sensitive  areas  of  their  lives. 

Mr.  Rehxquist.  Well,  this  certainly  was  the  basis  or  one  of  the 
bases  for  Attorney  General  Jackson's  opinion  that  it  was  not  fair 
to  the  individual  being  investigated  to  simply  make  public  every- 
thing— you  know,  hearsay,  rumor,  that  sort  of  thing — which  had 
not  been  evaluated,  which  might  be  disproved  by  other  matters  in 
the  file,  since  it  might  be  a  case  in  which  the  denial  never  catches 
up  with  the  affirmative. 

Senator  Ervtn.  We  had,  for  example,  some  testimony  the  other 
day  from  Governor  Harriman  that  when  he  served  as  Secretary  of 
Commerce,  he  was  called  upon  by  a  congressional  committee  for 
certain  raw  and  unevaluated  data  which  his  Department  had  col- 
lected with  respect  to  the  personnel  of  the  Department.  He  felt 
that  he  had  the  right  to  refuse  to  disclose  that  information  as  a 
matter  of  the  right  to  privacy  of  those  individuals.  I  think  that  does 
affect  the  process  of  the  Government,  because  I  think  it  is  essential 
for  the  executive  branch  of  the  Government  to  be  able  to  make 
an  appraisal  of  those  who  apply  to  it  for  employment  or  those 
who  are  employed  by  it  in  order  to  hire  and  retain  capable  per- 
sonnel and  to  monitor  their  performance  of  their  duties.  So  it  seems 
to  me  that  this  does,  in  a  sense,  become  involved  with  the  decision- 
making process  of  government. 

Mr.  Eeiinqftst.  Now,  your  whole  Inspector  General  concept,  Mr. 
Chairman,  I  think,  the  idea  of  an  agency,  whether  it  be  some 
branch  of  the  military  or  a  Cabinet  department,  kind  of  policing 
its  own  performance  activities  necessarily  means  that  you  are  going 
to  be  gathering  that  sort  of  information.  And  if  you  feel  that  at  a 
particular  point  the  whole  information  is  going  to  have  to  be 
divulged  undigested,  it  is  going  to  deter  the  collection  of  the  infor- 
mation which,  as  you  suggest,  is  a  very  important  process  of  running 
the  Government. 

Senator  Ervin.  I  think  Counsel  has  some  questions. 

Mr.  Edmisten.  Mr.  Eehnquist,  I  am  sure  that  you  are  very 
familiar  with  the  President's  memorandum  issued  to  the  executive 
departments  and  agencies,  in  which  he  specifically  states  that 
executive  privilege  will  be  invoked  only  in  the  most  compelling 
circumstances  and  only  personally  by  him.  That  memorandum  does 
not  give  to  any  agency  any  authority  whatsoever  to  devise  its  own 
means  of  refusing  information,  does  it? 

Mr.  Rehnquist.  You  mean  short  of  a  presidential 
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Mr.  Edmisten.  Yes. 

Mr.  Reiinqttist.  No.  Let  me  add,  Mr.  Edmisten,  that  requests 
for  information  are  never  or  virtually  never  addressed  to  the  Presi- 
dent himself.  I  think  the  President"  expects  the  responsible  heads 
of  the  agencies  to  whom  such  requests  are  addressed  to  make  some 
sort  of  a  tentative  determination  as  to  whether  some  of  the  informa- 
tion requested  might  warrant  a  claim  of  executive  privilege.  And 
during  the  course  of  discussions  or  negotiations  between  congres- 
sional staff  members  and  agency  staff  members,  certainly  it  is  not 
inappropriate,  I  think,  for  the  executive  people  to  say  if  you  insist 
on  that,  then  we  will  have  to  go  through  the  procedure  for  present- 
ing a  claim  for  executive  privilege  to  the  President.  But  that  is  not 
the  same  thing  as  claiming  the  privilege. 

Mr.  Edmisten.  But  under  the  plain  wording  of  this  memoran- 
dum, there  is  no  authority  for  any  executive  agency  or  department 
to  refuse  outright  to  give  Congress  information? 

Mr.  Reiinquist.  No. 

Mr.  Edmisten.  No  agency  or  department  is  authorized  to  say  no, 
y on  shall  not  have  it? 

Mr.  Rehnqtjist.  No. 

Mr.  Edmisten.  Now,  I  take  it  that  the  Department  of  Defense  is 
a  part  of  the  executive  branch  of  the  Government.  I  notice  in  the 
General  Counsel's  testimony  to  be  given  today  before  this  subcom- 
mittee that  reference  is  made  to  a  DOD  directive — 5400.4 — which  in 
my  understanding  is  in  direct  contravention  of  the  President's 
memorandum.  I  fail  to  understand  how  a  department  of  the  Gov- 
ernment can  do  something  in  contravention  of  what  the  President 
has  ordered.  This  DOD  directive  says  that  in  the  Department  of 
Defense,  in  the  rare  case  where  there  is  a  question  as  to  whether 
particular  information  may  be  furnished  to  a  member  of  Congress 
or  to  a  committee,  even  in  confidence,  it  will  normally  be  possible 
to  satisfy  the  request  through  some  alternate  means  acceptable  to 
both  the  requester  and  the  DOD. 

Then  it  goes  on  to  say  that  in  the  event  some  solution  cannot 
be  had,  before  an  employee  in  the  DOD  refuses  to  give  such  in- 
formation, it  must  be  cleared  with  the  Assistant  Secretary  of 
Defense,  Legislative  Affairs,  who  shall  be  responsible  for  assuring 
compliance  with  all  procedural  requirements  imposed  by  the  Presi- 
dent or  pursuant  to  this  directive. 

I  fail  to  understand  how  the  Department  of  Defense  can  set  up 
a  directive  determining  whether  or  not  it  will  assert  executive  privi- 
lege in  these  situations. 

Mr.  Reiinquist.  I  am  not  familiar  with  the  directive  to  which 
you  refer,  Mr.  Edmisten.  I  do  know  that  on  at  least  one  occasion, 
the  Department  of  Defense  has  gone  through  the  procedures  set 
forth  in  the  President's  memorandum  for  invoking  a  claim  of  execu- 
tive privilege.  So  from  my  knowledge,  I  think  they  are  conversant 
with  it  and  comply  with  it. 

But  obviously,  I  am  not  familiar  with  the  day-to-day  workings 
of  the  Department,  nor  am  I  familiar  Avith  this  directive. 

Mr.  Edmisten.  I  believe  you  know,  Mr.  Rehnquist,  that  there  has 
been  some  controversy  between  the  chairman  of  the  Subcommittee 
on  Constitutional  Rights  and  the  Department  of  Defense  regarding 
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his  request  for  certain  information  for  certain  generals  to  appear 
before  that  subcommittee.  Now,  if  I  read  the  President's  memorandum 
correctly,  it  says  that  the  Department  head — that  to  me  'would  include 
the  Secretary  of  Defense — and  the  Attorney  General  are  to  get  together 
and  determine  whether  or  not  a  request  for  a  claim  of  privilege  should 
be  made  of  the  President.  Has  that  not  been  done  to  your  knowledge? 

Mr.  Reiinquist.  With  respect  to  the 

Mr.  Edmisten.  To  the  information  that  Senator  Ervin  has  re- 
quested from  the  Department  of  Defense. 

Mr.  Rehnqttist.  I  sat  through  a  part  of  Senator  Tunney's  testi- 
mony before  mine,  and  I  do  read  the  newspapers  from  day  to  day. 
I  am  not  sure  I  am  completely  familiar  with  what  Senator  Ervin 
has  requested  from  the  Department.  Is  it  the  printouts? 

Mr.  Eomtsten.  The  requests  involve  a  number  of  things  including 
the  personal  appearance  of  certain  witnesses.  If  I  read  the  Presi- 
dent's memorandum  properly,  the  Department  of  Defense  has  no 
legal  authority  whatsoever  under  that  order  to  refuse  to  the  Congress 
the  information  requested  or  the  appearance  of  the  generals,  who 
have  personal  knowledge  of  the  matter,  unless  the  Department  has 
complied  with  the  procedures  of  the  memorandum. 

Mr.  Reitxqtttst.  They  certainly  have  no  authority  to  refuse  on 
the  ground  that  executive  privilege  is  being  claimed  unless  they 
compty  with  the  provisions  of  that  memo. 

Mr.  Edmisten.  I  see  no  reason  authorized  by  the  memorandum 
to  refuse  information  other  than  executive  privilege.  Since  the 
memorandum  establishes  the  President's  policy  on  withholding  cer- 
tain information,  I  find  no  authority  whatsoever  for  the  Department 
of  Defense  to  not  furnish  any  information  or  witnesses  requested 
unless  they  have  complied  with  the  procedures  in  the  President's 
memo.  I  think  that  perhaps  a  meeting  should  be  scheduled  with  the 
Department  of  Defense  to  see  whether'  or  not  they  are  obeying  the 
Chief  Executive.  Perhaps  we  can  get  to  that  later  on  in  their  testi- 
mony. 

I  have  one  more  question.  A  couple  of  weeks  ago,  the  Assistant 
Secretary  of  Defense  for  Public  Affairs  said  that  on  the  advice  of 
the  DOD  General  Counsel,  the  release  of  the  "Pentagon  Papers"  will 
be  postponed  because  of  possible  prejudice  to  "the  legal  rights  of 
individuals  or  the  Government  in  potential  criminal  procedures." 
I  did  not  understand  why  the  Department  of  Defense  is  determin- 
ing whether  or  not  there  will  be  criminal  prosecutions.  I  thought 
that  was  for  the  Justice  Department  to  do.  I  also  did  not  understand 
which  legal  rights  or  whose  legal  rights  they  were  talking  about. 

Mr.  Rehnqttist.  Well,  the  Justice  Department,  of  course,  gets 
referrals  from  numerous  other  agencies,  including  the  Department 
of  Defense.  It  is  not  a  one-man  show  in  that  sense  and  it  does  not 
strike  me  as  improper  for  the  Department  which  has  custody  of 
papers  to  say  that  because  we  are  recommending  prosecution  to  the 
Justice  Department,  because  we  are  in  the  process  of  preparing  the 
recommendations  to  the  Justice  Department,  we  are  not  going  to 
release  to  the  public  papers  which  might  compromise  the  possibility 
of  success  of  such  a  prosecution. 

Senator  Ervin.  Thank  you  very  much  for  your  appearance  and 
testimony. 
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Mr.  Rehnquist.  Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  J.  Fred  Buz- 
hardt,  who  is  General  Counsel  of  the  Department  of  Defense.  I 
think  he  has  some  gentlemen  accompanying  him. 

Senator  Ervin.  If  you  have  assistants  accompanying  you,  they 
may  come  up  and  be  seated  at  the  table  with  you. 

I  want  to  welcome  you  to  the  subcommittee  and  express  our  ap- 
preciation for  your  appearance  and  your  willingness  to  give  us 
the  benefit  of  your  views  on  this  question. 

STATEMENT  OF  J.  FRED  BUZHARDT,  GENERAL  COUNSEL,  DEPART- 
MENT OF  DEFENSE;  ACCOMPANIED  BY  ROBERT  ANDREWS, 
ASSISTANT  GENERAL  COUNSEL 

Mr.  Buzhardt.  Thank  you,  Mr.  Chairman.  I  welcome  the  oppor- 
tunity to  appear  before  your  subcommittee  and  to  discuss  the  issue 
of  providing  Defense  information  to  Congress. 

Senator  Ervin.  You  might  introduce  your  companion. 

Mr.  Buzhardt.  This  is  Mr.  Robert  Andrews,  Assistant  General 
Counsel. 

Senator  Ervin.  Glad  to  have  you,  Mr.  Andrews. 

Mr.  Buzhardt.  I  share  your  expressed  hope,  Mr.  Chairman,  that 
this  hearing  may  afford  an  opportunity  to  come  together  and  find 
some  common  ground  that  will  more  clearly  define  the  powers, 
duties,  and  prerogatives  of  the  two  branches  of  our  one  government. 

I  have  not  interpreted  your  request  for  a  witness  from  the  De- 
partment of  Defense  as  a  desire  to  obtain  a  further  dialog  on  the 
basic  constitutional  issues  raised  by  the  doctrine  of  executive  priv- 
ilege. I  can  add  little,  if  anything,  to  Mr.  Rehnquist's  testimony 
before  your  subcommittee  and  before  the  House  Foreign  Operations 
and  Government  Information  Subcommittee  last  June.  I  will  con- 
centrate, therefore,  on  the  practical  aspects  which  arise  in  connec- 
tion with  the  various  requests  for  information  from  the  Congress. 

At  the  outset,  I  believe  it  important  to  stress  that  Secretary  Laird 
is  fully  committed  to  the  proposition  that  the  Defense  Department 
shall  provide  the  maximum  information  concerning  its  operations 
and  activities  to  Congress  and  its  committees.  His  long  service  in 
the  House  of  Representatives  has  made  it  clear  to  him  that  the 
Congress  and  the  executive  branch  must  work  together  and  that  to 
do  so  they  must  share  information  in  the  decisionmaking  process. 

Accordingly,  in  the  vast  majority  of  situations,  information  re- 
quested by  the  Congress  is  provided  as  rapidly  and  as  expeditiously 
as  it  can  be  compiled.  The  volume  of  information  so  provided  by  the 
Department  of  Defense  and  the  military  departments  of  Army, 
Navy,  and  Air  Force  is  enormous.  In  fiscal  year  1969  an  estimated 
1,100  man-years  were  expended  by  Department  of  Defense  head- 
quarters personnel  compiling  and  transmitting  information  to  com- 
ply with  congressional  requests.  Since  that  time,  the  requests  for 
information  and  data  from  Congress  have  increased,  as  have  the 
time  and  effort  expended  by  departmental  personnel.  I  might  note, 
Mr.  Chairman,  that  I  believe  we  answer  requests  from  all  of  the 
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congressional  committees  and  subcommittees.  That  amounts  to  341 
from  whom  we  usually  receive  requests. 

We  recognize  that  in  many  instances  delays  have  been  occasioned 
in  providing  the  information  required.  Often  the  delays  are  due 
to  the  fact  that  the  precise  information  requested  by  the  Congress 
is  not  available  in  Washington,  or  at  any  one  point,  or  perhaps  not 
at  all  in  the  form  requested.  In  such  instances,  the  material  must 
be  compiled  and  consolidated  for  submission  to  the  Congress.  In 
other  instances,  the  information  and/or  documents  requested  are 
not  easily  or  quickly  identifiable — a  fact  which  may  also  cause 
delays. 

As  you  are  aware,  executive  privilege  is  one  that  can  be  exercised 
only  by  the  President,  pursuant  to  his  specific  direction.  In  each 
case  the  President,  himself,  must  make  the  determination  as  to  the 
exercise  of  the  privilege.  The  privilege  would  be  meaningless,  how- 
ever, were  all  the  information  requested  by  the  Congress  to  be  forth- 
with supplied  without  opportunity  for  the  President  to  consider  the 
issue.  Subordinate  officials  within  the  Department,  therefore,  have 
neither  the  competence  nor  the  authority  to  determine  whether 
executive  privilege  shall  be  exercised. 

As  a  practical  matter,  therefore,  it  is  necessary  that  information 
or  material  requested  by  Congress  be  reviewed  by  departmental 
headquarters  to  determine  if  a  substantial  question  as  to  executive 
privilege  exists  with  respect  to  the  particular  information  or  docu- 
ment. Unfortunately,  this  procedure  is  also  time  consuming,  but 
in  no  other  way  can  the  doctrine  of  executive  privilege  be  made 
meaningful. 

In  determining,  therefore,  whether  a  specific  question  might  in- 
volve a  potential  claim  of  executive  privilege,  departmental  officials 
can  only  be  guided  by  the  precedence  as  to  the  types  of  materials 
concerning  which  executive  privilege  has  been  exercised  by  Presi- 
dents in  the  past.  Mr.  Kehnquist,  in  his  testimony,  cited  to  you  a 
number  of  categories  of  such  information. 

In  those  instances  where  there  appear  to  be  a  substantial  question 
as  to  whether  a  specific  request  might  be  one  to  which  the  President 
could  desire  to  exercise  executive  privilege,  it  is  the  policy  of  the 
Department  of  Defense  to  attempt  to  satisfy  the  congressional  need 
for  the  information  by  alternative  information  or  data  or  procedures 
which  will  avoid  a  formal  consideration  by  the  President  of  execu- 
tive privilege.  This  Department  of  Defense  policy  is  contained  in 
DOD  Directive  5400.4,  signed  by  the  Secretary  of  Defense  on  Feb- 
ruary 20,  1971.  Paragraph  IV.B  2  of  that  directive  provides  as 
follows : 

In  the  rare  case  where  there  is  a  question  as  to  whether  particular  infor- 
mation may  be  furnished  to  a  Member  of  Committee  of  Congress,  even  in 
confidence,  it  will  normally  be  possible  to  satisfy  the  request  through  some 
alternate  means  acceptable  to  both  the  requester  and  the  DOD.  In  the  event 
that  an  alternate  reply  is  not  acceptable,  no  final  refusal  to  furnish  such 
information  to  a  Member  of  Congress  shall  be  made,  except  with  the  express 
approval  of  the  Head  of  the  DOD  Component  concerned,  or  of  the  Secre- 
tary of  Defense.  The  Assistant  to  the  Secretary  of  Defense  (Legislative 
Affairs)  shall  be  informed  of  any  such  stibmission  to  the  Head  of  a  DOD 
Component  or  to  the  Secretary  of  Defense.  A  final  refusal  to  a  Committee 
of  Congress  may  be  made  only  with  the  concurrence  of  the  Assistant  to 
the  Secretary  of  Defense   (Legislative  Affairs),  who  shall  be  responsible  for 
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insuring  compliance  with  all  procedural  requirements  imposed  by  the  Presi- 
dent or  pursuant  to  his  direction. 

Now,  to  go  to  one  of  the  questions  that  was  asked  just  now,  what 
this  says,  in  effect,  is  that  when  there  is  a  question  of  executive  priv- 
ilege raised  and  there  seems  to  be  no  other  way  to  satisfy  the  request, 
the  head  of  the  agency  must  be  informed  and  he  in  turn  must  inform 
the  assistant  to  the  Secretary  for  Legislative  Affairs,  who  will  cause 
to  be  brought  about  compliance  with  the  President's  directive.  The 
matter  will  be  submitted  to  the  Justice  Department,  to  the  Attorney 
General,  for  his  consideration,  after  which  he  can  consult  with  the 
Secretary  of  Defense  and  they  will  decide  whether  or  not  a  recom- 
mendation will  be  made  to  the  President.  But  this  is  spelling  out 
the  mechanics,  not  that  the  head  of  the  agency  himself  refuses, 
but  he  is  the  one  given  the  responsibility  to  go  to  the  Assistant 
Secretary. 

Senator  Ervix.  It  does  say  no  final  refusal,  and  to  me  the  word 
''final"  means  that  is  the  end  of  the  road.  Apparently  no  one  can 
get  to  the  White  House  with  a  request  for  information. 

Mr.  Buzhardt.  No,  sir ;  I  think  if  that  is  your  interpretation,  that 
is  certainly  not  the  way  it  works  in  practice. 

Senator  Ervix.  Weli,  how  can  anything  be  final  if  it  is  not  the 
end  of  that  particular  road? 

Mr.  Buzhardt.  They  say  no  final  refusal  to  furnish  such  informa- 
tion. 

Senator  Ervix.  Yes;  but  to  make  a  final  refusal,  the  secretarial 
component — that  is,  I  take  it,  the  Secretary  of  the  Arm}',  the  Navy, 
or  the  Air  Force  or  the  Secretary  of  Defense — is  empowered  by  this 
regulation  to  make  a  final  refusal. 

Mr.  Buzhardt.  No,  sir.  If  you  will  read  further,  I  do  not  believe 
it  does.  It  says  they  will  have  to  notify  the  assistant  to  the  Secre- 
tary for  Legislative  Affairs,  who  will  then  take  the  matter  up  in  the 
procedure  prescribed  by  the  presidential  memorandum. 

Senator  Ervix.  Well,  the  regulation  says : 

A  final  refusal  to  a  committee  of  Congress  may  be  made  only  with  the 
concurrence  of  the  Assistant  to  the  Secretary  of  Defense  (Legislative 
Affairs)  who  shall  be  responsible  for  insuring  compliance  with  all  procedural 
requirements  imposed  by  the  President  or  pursuant  to  his  direction. 

In  other  words,  the  man  who  does  the  interpreting  is  the  Assistant 
Secretary  of  Defense  for  Legislative  Affairs  and  he  does  not  even 
have  to  talk  to  the  President  about  it  at  all.  That  is  what  the  word 
"final"  means  to  me. 

Mr.  Buzhardt.  I  can  assure  you,  Mr.  Chairman,  that  is  not  the 
way  it  works,  and  I  think  there  is  no  misunderstanding  in  the  De- 
partment of  Defense  on  the  way  it  works. 

Senator  Ervix.  I  will  just  have  to  say  that  words  are  very  elusive 
things,  and  the  Department  of  Defense  is  like  myself — they  some- 
times find  it  difficult  to  find  words  that  express  their  real  meaning. 

Mr.  Buzhardt.  That  is  true,  Mr.  Chairman. 

As  you  will  note,  the  policy  requires  that  when  supplying  particu- 
lar information  to  the  Congress  in  the  form  or  manner  or  complete- 
ness requested  poses  an  executive  privilege  type  problem,  an  effort 
is  made  by  departmental  personnel  to  satisfy  the  congressional  re- 
quest through  other  mutually  acceptable  means.  The  Department  of 
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Defense  interprets  the  President's  memorandum  of  March  24,  1969, 
as  requiring  the  resort  to  the  specified  procedure  for  consideration 
of  a  claim  of  executive  privilege  only  after  alternative  means  of 
meeting  the  request  have  been  exhausted.  It  is  our  understanding 
that  the  Justice  Department  concurs  in  this  interpretation,  as  indi- 
cated by  the  testimony  of  Assistant  Attorney  General  Kehnquist 
before  the  House  Foreign  Operations  and  Government  Information 
Subcommittee  on  June  29  of  this  year.  I  believe  he  repeated  that 
testimony  here  this  morning. 

Thus,  on  comparatively  rare  occasions  the  Department  initially 
declines  to  furnish  requested  documents  or  other  information  to  a 
Member  of  Congress  or  to  a  congressional  committee.  Frequently, 
the  response  is  accompanied  by  a  suggestion  that  the  sense  of  the 
document  can  be  supplied  through  other  means  such  as  summaries, 
briefings,  or  other  documents.  Apparently,  departmental  efforts  to 
explore  these  alternative  means  of  providing  information  have  some- 
times been  misinterpreted  as  a  final  denial. 

Sometimes  difficulties  have  arisen  because  a  congressional  com- 
mittee staff  has  levied  very  broad  requests  for  data  and  records 
which  they  think  might  be  useful  in  their  investigative  efforts.  After 
supplying*  hundreds  or  even  thousands  of  pages  of  documents  on  a 
particular  subject,  it  has  not  been  thought  necessary  to  seek  the 
President's  intercession  simply  because  a  few  pages  of  those  docu- 
ments could  not  be  provided.  In  such  situations  one  or  more  of  the 
following  reasons  dictating  nondisclosure  have  been  provided  the 
requester — ongoing  investigations  in  which  certain  documents  could 
not  be  provided  without  prejudicing  subsequent  administrative  or 
judicial  action — recommendations  and  advice  from  subordinates  to 
superiors — matters  affecting  delicate  foreign  relations — highly  sensi- 
tive military  activities  or  information  given  to  the  DOD  by  private 
citizens  on  assurances  of  confidentiality. 

Generally,  the  requester  of  such  documents,  when  given  the  rea- 
sons, has  accepted  these  explanations  without  becoming  concerned 
about  comparative  constitutional  prerogatives.  This  response  is  true 
whether  the  requester  be  a  committee  chairman,  an  individual  Mem- 
ber of  Congress,  or  a  congressional  employee. 

The  question  of  security  classification  of  information  and/or  docu- 
ments requested  by  the  Congress  is,  we  believe,  entirely  separate  and 
distinguishable  from  that  of  executive  privilege.  As  you  are  aware, 
classified  information  of  interest  to  Congress  is  provided  in  substan- 
tial quantity  on  a  classified  basis  in  connection  with  the  legislative 
requests,  particularly  authorization  and  appropriation  requests,  and 
in  response  to  investigative  activities  by  congressional  committees. 
Undeniably,  there  are  some  activities  of  such  extreme  sensitivity  that 
information  with  regard  to  such  activities  is  given  the  most  effective 
security  protection  available;  that  is,  very  limited  distribution  based 
on  a  need-to-know  determination.  Often  the  Department  determines 
that  detailed  information  about  such  highly  sensitive  defense  activi- 
ties is  essential  to  certain  committees  or  subcommittees  of  the  Con- 
gress but  not  to  others,  based  on  the  committee's  jurisdiction,  which 
the  Congress  itself  has  established.  It  is,  of  course,  a  matter  within 
the  discretion  of  the  committee  or  subcommittee  to  which  such  in- 
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formation  is  provided  to  determine  the  general  availability  of  such 
information  within  the  Congress  or  congressional  body  as  a  whole. 

The  doctrine  of  executive  privilege  even  in  theoretical  terms  has 
been  described  as  a  gray  area,  particularly  with  reference  to  its 
scope.  The  practical  application  of  the  doctrine,  even  when  admin- 
istered under  policies  which  seek  the  utmost  cooperation  between  the 
branches,  is  certainly  no  less  fraught  with  difficulties  and  uncertain- 
ties than  the  doctrine  itself. 

I  do  not  believe  that  executive  privilege  is  a  matter  which  lends 
itself  to  statutory  treatment.  The  history  of  the  relationships  be- 
tween the  executive  and  the  legislative  branches  with  respect  to  the 
application  of  executive  privilege  clearly  indicates  that  the  continued 
satisfactory  resolution  of  mutual  problems  can  only  result  from  pa- 
tient and  understanding  cooperation  by  officials  of  both  branches. 
The  Department  of  Defense  will  continue  its  efforts  to  foster  such 
cooperation. 

Senator  Erven.  Section  8  of  article  1  of  the  Constitution  provides 
in  express  terms  that  Congress  shall  have  the  power  to  "make  rules 
for  the  government  and  regulation  of  the  land  and  naval  forces."' 

And  section  3  of  article  2  provides  in  express  terms  that  the  Presi- 
dent "shall  take  care  that  the  laws  be  faithfully  executed." 

I  would  like  to  ask  you  if  you  do  not  think  that  Congress  has  a 
two-fold  power  under  those  provisions  of  the  Constitution:  First,  to 
call  upon  the  executive  branch  of  the  Government  for  any  informa- 
tion which  it  is  reasonably  necessary  or  appropriate  for  Congress 
to  have  in  order  to  make  rules  for  the  government  of  the  land  and 
naval  forces ;  and  also  to  call  upon  the  executive  branch  of  the  Gov- 
ernment for  information  to  determine  whether  the  President  has 
faithfully  executed  the  existing  laws. 

Mr.  Buzhardt.  Yes;  Mr.  Chairman,  obviously  the  Congress  has, 
first,  the  legislative  power  and  second,  the  right  of  oversight.  How- 
ever, like  the  executive  privilege  itself,  I  think  it  is  not  entirely 
absolute. 

Senator  Ervin.  Now,  we  have  certain  laws  which  provide  for  the 
use  by  the  President  of  the  Armed  Forces  in  cases  of  insurrection 
against  the  States  or  civil  disturbances  of  a  certain  magnitude.  As 
I  construe  these  laws,  the  President  cannot  use  the  Armed  Forces 
to  suppress  insurrection  against  a  State  unless  he  is  first  asked  by 
the  State  authorities  to  do  so.  The  other  law  in  effect  is  that  the 
President  can  use  our  Armed  Forces  to  prevent  obstructions  to  the 
enforcement  of  the  Constitution  and  laws  in  two  and  only  two 
events :  First,  that  the  obstruction  has  risen  to  such  magnitude  that 
you  can  no  longer  administer  justice  through  the  courts;  and  second, 
that  even  in  that  case,  the  State  must  be  unable  or  unwilling  to 
enforce  the  law.  Is  that  not  about  right? 

Mr.  Buzhardt.  Mr.  Chairman,  I  would  not  personally  agree  or 
disagree  necessarily  with  your  interpretation.  I  am  not  sure  that  the 
precedents  in  all  cases  are  consistent  with  your  interpretation. 

Senator  Ervix.  Well,  it  would  seem  to'  me  very  plain  that  the 
President  has  no  power  to  use  the  Armed  Forces  against  civilians 
in  any  way  except  when  those  two  events  occur.  There  is  nothing 
in  those  laws  that  says  the  President  can  use  the  Armed  Forces  to 
determine  whether  there  is  going  to  be  an  insurrection  against  a 
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State  which  would  make  it  advisable  for  the  Governor  of  the  State 
or  the  legislature  of  the  State  to  call  on  him  for  help,  or  to  deter- 
mine whether  at  some  time  in  the  future  there  is  going  to  be  such 
obstruction  of  the  laws  as  to  impede  the  administration  of  the  laws 
in  the  courts.  Yet  the  Subcommittee  on  Constitutional  Eights  has 
been  attempting  to  find  out  whether  the  President  has  faithfully 
executed  those  particular  laws.  The  subcommittee  also  is  interested 
in  finding  out  what  new  laws  or  new  rules  the  Congress  needs  to 
make  for  the  government  to  put  an  end  to  the  use  of  the  Armed 
Forces  for  such  illegal  purposes.  Do  you  not  concede  that  we  are 
entitled  to  information  in  the  possession  of  the  Department  of  the 
Army  about  these  matters? 

Mr.  Bttzhardt.  Clearly  you  are  entitled  to  information,  Mr.  Chair- 
man. And  I  might  add  I  think  we  have  provided  it  in  quite  a  large 
volume. 

Senator  Ervin.  Well.  I  would  like  to  know  whether  this  example 
involves  the  exercise  of  executive  privilege.  We  have  been  told  in 
effect  by  the  Department  of  the  Army  when  we  sought  information 
regarding  Army  surveillance  of  civilians  that  certain  information 
we  sought  was  not  appropriate  for  our  subcommittee  to  have.  Now, 
is  that  invoking  executive  privilege  or  not? 

Mr.  Bttzhardt.  No,  Mr.  Chairman,  it  is  not.  I  think  we  get  to  the 
point  here  where,  in  almost  every  case,  it  was  suggested  that  it  was 
inappropriate  to  provide  this  and  some  alternative  means  were  sug- 
gested— in  which  case  there  has  been  an  attempt  repeatedly  and 
continuously  to  provide  the  committee  with  the  necessary  informa- 
tion through  some  means. 

Senator  Ervin.  The  only  alternative  means  that  I  can  recall  at 
the  present  moment  is  that  we  were  permitted  to  see  certain  docu- 
ments on  condition  that  we  could  not  use  them. 

Mr.  Bttzhardt.  T  think  in  that  case,  Mr.  Chairman,  you  are  back 
to  the  question  of  classification.  You  were  provided  the  information. 

Senator  Ervin.  But  that  puts  you  in  a  worse  fix.  As  has  been 
said,  it  is  better  to  be  ignorant  than  to  "know  what  ain't  so."  If 
there  is  anything  worse  than  being  in  that  state,  it  is  to  have  infor- 
mation which  you  cannot  use— not  to  be  ignorant,  but  to  know 
something  and  then  be  denied  the  right  to  use  it. 

Mr.  Btjzhardt.  Mr.  Chairman,  if  that  were  the  case,  what  you  are 
saying,  if  that  were  absolute,  that  would  be  saying  that  in  no  case 
could  we  have  a  classification  system.  I  do  not  think  that  could  be 
borne  out. 

Senator  Ervin.  Now,  the  Subcommittee  on  Constitutional  Rights 
also  requested  testimony  from  several  generals.  I  will  have  to  con- 
fess that  you  and  Secretary  Froehlke  were  very  affable,  very  kind, 
and  were  willing  to  give  us  your  version  of  certain  information. 
But  we  wanted  some  information  from  people  who  had  personal 
knowledge  of  the  matter,  and  the  opinion  of  the  committee  was  that 
the  people  who  had  the  most  personal  knowledge  were  the  people 
who  directed  these  operations.  When  we  asked  for  the  generals,  we 
were  told  that  it  would  be  inappropriate  for  the  generals  to  come. 

Now,  is  that  invoking  executive  privilege? 

Mr.  Bttzhardt.  No,  Mr.  Chairman,  it  was  not  and  an  alternate 
suggestion  was  made,  as  you  will  recall,  that  on  any  specific  infor- 
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mation  that  you  wanted  that  was  available,  it  would  be  provided 
through  other  witnesses. 

Senator  Ervin.  That  alternative  was  based  upon  the  assumption 
that  we  already  had  the  information  that  we  were  seeking,  we  were 
seeking  some  information  of  those  generals  that  we  did  not  have. 
We  were  told  that  it  would  be  inappropriate  for  them  to  testify  but 
that  we  could  receive  such  information  as  the  Department  saw  fit 
to  disclose  through  the  witnesses  designated  by  the  Department. 

You  hear  a  lot  about  discrimination  in  these  days.  All  of  us  are 
supposed  to  be  against  discrimination.  What  I  do  not  understand  is 
why  the  Department  of  the  Army  allowed  Col.  Louis  Travathan 
and  Col.  Lee  Akins  and  Col.  Jack  Howard  to  go  over  and  testify 
before  the  House  Military  Operations  Subcommittee  about  these 
very  matters  and  would  not  let  the  generals  come  and  testify  before 
my' subcommittee.  Can  you  shed  any  light  on  why  that  discrimina- 
tion was  practiced? 

Mr.  Buzhardt.  I  am  not  familiar  with  that  testimony  or  those 
individuals  who  testified. 

Senator  Erven.  Well,  the  three  colonels  appeared  before  the  House 
subcommittee  and  testified  about  the  very  things  that  the  Senate 
Subcommittee  on  Constitutional  Rights  is  investigating.  But  the 
Army  will  not  let  the  generals  come  before  us. 

Would  the  Department  of  the  Army  let  some  colonels  come  down 
to  testify?  Perhaps  the  Army  thinks  the  subcommittee  ought  not  to 
associate  with  people  as  high  ranking  as  generals,  but  would  it  let 
some  colonels  come  down  and  testify  as  they  did  before  the  House 
subcommittee  ? 

Mr.  Buzhardt.  Mr.  Chairman,  I  am  sure  if  you  asked  for  the 
same  people  to  testify  who  previously  testified,  there  is  no  reason 
why  they  could  not  testify  before  your  committee  also. 

Senator  Ervin.  They  testified  about  the  very  things  on  which  I 
am  trying  to  get  information  before  that  House  subcommittee.  I 
would  appreciate  it  if  the  colonels  now  would  come  and  tell  us  about 
the  military  surveillance  at  Fort  Hood,  Tex. 

Mr.  Buzhardt.  Mr.  Chairman,  could  you  tell  us  when  this  testi- 
mony was?  I  am  not  really  aware  of  the  testimony. 

Senator  Ervin.  It  was  after  all  the  event  we  are  investigating, 
because  they  were  asked  the  same  questions.  I  can  find  it.  I  do  not 
Have  it  at  hand. 

Mr.  Buzhardt.  I  will  check  it,  Mr.  Chairman. 

Senator  Ervin.  I  will  have  to  correct  myself — I  was  mistaken. 
It  was  not  before  the  House  subcommittee,  it  was  before  their  staff. 

Now,  it  is  a  funny  thing  to  me,  really — I  think  this  is  a  rank  case 
of  discrimination.  I  do  not  like  to  have  my  subcommittee  discrimi- 
nated against,  and  I  do  not  like  the  staff  of  my  subcommittee  dis- 
criminated against.  I  am  totally  incapable  of  comprehending  why 
the  Department  of  the  Army  would  allow  three  colonels  to  go  before 
the  staff  of  the  House  Military  Operations  Subcommittee  and  testify 
to  exactly  the  same  things  that  the  Subcommittee  on  Constitutional 
Rights  wants  the  generals  to  testify  to. 

Is  all  this  because  the  Department  of  the  Army  thinks  it  can  trust 
the  staff  of  the  House  subcommittee  with  information  that  it  cannot 
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trust  the  members  of  the  Senate  Subcommittee  on  Constitutional 
Eights  with? 

Mr.  Buzhardt.  I  am  sure  that  is  not  the  reason. 

Senator  Ervin.  Or  rather  is  it  to  say  that  subcommittee  members 
ought  not  to  associate  with  generals,  but  it  is  all  right  for  the  sub- 
committee staffs  to  associate  with  colonels? 

I  would  like  to  have  an  explanation  of  this  matter.  It  is  incom- 
prehensible to  me,  really. 

Mr.  Buzhardt.  Mr.  Chairman,  I  am  at  a  loss  to  explain  it.  I  do 
not  know  the  circumstances,  but  I  will  be  glad  to  give  you  an  answer 
on  it. 

(Explanation  subsequently  furnished  by  the  Department  of 
Defense.) 

The  staff  of  the  House  Military  Operations  Subcommittee  requested  the 
Department  of  the  Army  to  arrange  an  interview  with  Army  personnel 
familiar  with  counterintelligence  operations.  The  colonels  referred  to  by 
Senator  Ervin  were  interviewed  by  the  staff  members  as  a  result  of  this 
request.  The  colonels  did  not  appear  before  the  House  Military  Oeprations 
Subcommittee,  nor  were  they  asked  to  testify  under  oath.  It  is  understood 
that  the  staff  of  the  Senate  Subcommittee  on  Constitutional  Rights  has 
contacted  the  staff  of  the  House  Military  Operations  Subcommittee  regarding 
their  report  of  this  interview. 

Senator  Ervin.  I  would  like  to  have  an  answer.  I  do  not  insist  on 
generals  if  you  can  send  me  some  colonels.  In  fact,  I  would  take 
some  majors. 

Mr.  Btjzhardt.  I  am  glad  the  chairman  does  not  discriminate  on 
the  basis  of  rank. 

Senator  Ervin.  In  fact,  I  will  take  some  sergeants,  because  they 
are  the  real  authority  in  the  Army  anyway. 

Now,  as  I  recall,  when  John  Marshall  was  acting  as  circuit  judge 
and  trying  Aaron  Burr  for  treason,  he  said  that  the  court  could 
issue  a  subpoena  to  the  President  of  the  United  States  and  require 
the  President  of  the  United  States  to  furnish  information  to  the 
courts.  I  would  like  to  have  your  opinion  as  to  whether  or  not  the 
Subcommittee  on  Constitutional  Eights  could  issue  a  subpena  for 
these  generals? 

Mr.  Buzhardt.  I  think  there  is  no  question,  Mr.  Chairman,  that 
the  subcommittee  could  issue  a  subpoena.  I  think  if  the  President 
chose  to  claim  executive  privilege,  then  we  would  have  another  issue. 

Senator  Ervin.  Under  the  DOD  regulations  that  question  would 
go  up  to  the  President? 

Mr.  Buzhardt.  Yes,  sir. 

Senator  Ervin.  I  would  hate  to  do  that,  so  I  hope  you  will  furnish 
the  information  that  we  want  without  the  committee  having  to  go 
to  that  extreme. 

Mr.  Buzhardt.  Mr.  Chairman,  let  me  say  as  far  as  furnishing 
information  that  you  want,  I  think  that  we  have — as  you  know,  one 
letter  outstanding  now  on  the  subject  asking  for  information,  which 
I  explained  to  you  earlier  will  take  some  time  to  compile.  Except  for 
the  matters  in  this  letter,  I  believe  we  have  provided  all  the  infor- 
mation which  you  have  requested. 

Senator  Ervin.  Well,  can  I  ask  a  question  half  facetiously  and 
half  seriously?  Can  the  subcommittee  reasonably  hope  that  it  will 
receive  that  information  before  the  last  lingering  echo  of  Gabriel's 
horn  trembles  into  ultimate  silence? 
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Mr.  Buzhardt.  Mr.  Chairman,  the  information  will  be  provided 
as  rapidly  as  it  can  be  compiled.  Let  me  be  quite  frank.  The  list  of 
questions'  you  asked  were  quite  extensive.  They  went  back  many 
years.  The  files  are  not  all  here  in  Washington.  We  have  to  go  dig 
these  files  up.  Much  of  the  information  has  never  been  compiled. 
There  is  raw  data   at  various  places.  But  it  takes  a  considerable 

while. 

As  you  know,  we  are  at  reduced  strength  in  the  Department  of 
Defense  and  I  must  admit,  not  everybody  there  is  working  on  it, 
but  a  very  large  group  of  people  is  working  on  it.lt  is  being  com- 
piled as  rapidly  as  possible. 

Senator  Ervix.  Well,  I  believe  the  investigation  discloses  that  a 
part  of  the  information  that  we  sought  has  already  been  collected. 
I  am  referring  to  the  information  that  was  collected  and  reviewed 
by  the  task  force.  So  there  will  be  no  need  for  delay  on  the  produc- 
tion of  that  material. 

Mr.  Buzhardt.  Your  latest  inquiry,  I  do  not  believe,  relates 
•directly  to  information  collected  by  the  task  force. 

Senator  Ervix.  I  know,  but  there  were  a  multitude  of  inquiries 
that  preceded  the  most  recent  one. 

Mr.  Buzhardt.  And  Mr.  Chairman,  we  have  answered  your 
previous  inquiries. 

Senator  Ervin.  Yes;  by  failing  to  produce  evidence  in  many  cases. 

Well,  thank  you.  I  will  not  pursue  this  farther. 

Mr.  Edmisten? 

Mr.  Edmistex.  I  have  several  questions,  Mr.  Buzhardt.  I  want  to 
lmow  how  far  the  Department  of  the  Army  has  gone  in  following 
the  President's  memorandum.  Let  us  take  as  an  example  the  infor- 
mation which  has  been  requested  of  the  Department  by  the  Sub- 
committee on  Constitutional  Rights. 

As  I  mentioned  to  Mr.  Relmquist  a  moment  ago,  I  think  this  is  a 
rather  clearly  worded  document  which  came  from  the  President.  In 
your  testimony  you  also  read  part  of  the  DOD  Directive  5400.4  which 
■establishes  Department  procedures  for  withholding  information. 
Now,  as  Senator  Ervin  mentioned  a  moment  ago,  the  wording  in 
that  DOD  directive  is  "a  final  refusal  to  a  committee  of  Congress 
may  be  made  only  with  the  concurrence  of  the  Assistant  Secretary 
of  Defense,  who  shall  be  responsible  for  insuring  compliance  with 
all  procedural  requirements  imposed  by  the  President  or  pursuant  to 
his  direction." 

Now,  the  subcommittee  has  a  list  here  of  information  which  has 
been  requested  by  the  Subcommittee  on  Constitutional  Rights  of  the 
Defense  Department.  I  take  it  that  since  these  requests  have  not 
been  honored,  they  are  final  refusals  under  your  directive. 

Mr.  Buzhardt.  That  is  not  correct,  Mr.  Counsel. 

Mr.  Edmistex.  Then  what  do  you  call  them? 

Mr.  Buzhardt.  Would  you  take  it  item  by  item  of  information? 

Mr.  Edmistex.  Yes. 

Mr.  Buzhardt.  Because  I  do  not  have  the  advantage  of  the  list 
to  which  you  refer. 

Mr.  Edmistex.  The  Fort  Hood  printouts  are  the  latest  documents 
requested.  Have  they  been  finally  refused? 
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Mr.  Bttziiardt.  No;  they  have  not.  I  am  not  aware  of  what  the- 
related  documents  are. 

Mr.  Edmisten.  What  is  happening  to  them,  then?  Are  they  being 
screened  ? 

Mr.  Buzhardt.  I  was  not  aware  of  the  request  for  the  Fort  Hood 
printout  as  such.  I  think  we  delivered— some  of  the  printouts  have 
been  delivered. 

Mr.  Edmisten.  I  recall  from  the  correspondence  that  the  Fort 
Hood  printouts  were  definitely  requested. 

Mr.  Btjzhardt.  Then  in  due  time  I  presume  you  will  receive  them. 

Mr.  Edmisten.  There  are  others.  This  list  is  so  long,  Mr.  Buzhardt, 
that  I  could  not  possibly  read  it  or  we  will  be  here  all  day.  I  am 
just  trying  to  determine  whether  or  not  they  are  final  refusals.  If 
they  are,  I  want  to  know  what  steps  you  have  taken  in  regard  to 
the*  President's  memorandum,  because  I  do  not  see  how  you  could 
defy  the  President. 

Mr.  Btjzhardt.  Mr.  Counsel,  we  are  not  defying  the  President. 
As  I  explained  to  you  earlier,  there  has  been  no  final  refusal  on  any 
of  these  things.  As  I  just  referred  to  the  Senator,  the  material  re- 
quested in  his  last  letter,  June,  I  think,  is  quite  extensive  and  is  in 
the  process  of  being  compiled. 

Mr.  Edmisten.  Do  you  anticipate,  Mr.  Buzhardt,  that  following 
the  channels  outlined  by  the  President's  memo,  you  will  assert  exec- 
utive privilege  as  to  some  of  these  materials? 

Mr.  Buzhardt.  I  do  not  anticipate  asserting  executive  privilege 
to  anything,  because  that  is  the  President's  sole  prerogative. 

Mr.  Edmisten.  Do  you  anticipate  following  the  channels  and  re- 
porting to  the  Attorney  General  that  you  have  a  question  about 
asserting  executive  privilege  and  that  you  wish  to  obtain  his  advice  ? 

Mr.  Buzhardt.  If  no  other  means  of  satisfying  the  subcommittee's 
request  on  specific  items  after  they  get  the  material  furnished  to 
them  are  possible,  if  we  have  exhausted  all  other  means,  certainly. 

Mr.  Edmisten.  Am  I  correct  in  stating  that  at  no  time  in  the  cor- 
respondence between  the  Department  of  Defense  and  the  Subcom- 
mittee on  Constitutional  Rights  has  the  issue  of  executive  privilege 
been  alluded  to  or  asserted? 

Mr.  Buzhardt.  Not  in  correspondence,  no.  I  think  in  private  con- 
versation with  the  Chairman,  yes.  I  think  I  explained  to  him  that 
we  were  not  claiming  executive  privilege  nor  did  we  have  the 
authority  to  do  so. 

Mr.  Edmisten.  I  have  just  been  informed  that  the  Fort  Hood 
material  was  requested  on  April  19,  1971,  from  the  Secretary  of 
Defense. 

From  your  prepared  testimony  I  take  it  that  you  and  Senator 
Ervin  agree  on  the  hope  expressed  in  his  opening  statement  that 
these  hearings  may  afford  an  opportunity  to  the  executive  and  legis- 
lative branches  to  come  together  and  find  some  common  ground 
more  clearly  defining  the  powers,  duties,  and  prerogatives  of  the 
two  branches  in  this  sensitive  area.  I  also  assume  from  your  state- 
ment that  the  Department  of  Defense  is  going  to  furnish  all  the 
information  requested  or  that  if  there  is  agreement  among  the  De- 
partment and  the  Attorney  General  that  the  President  should  assert 
executive  privilege,  the  question  will  be  presented  to  him. 
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Mr.  Buzhardt.  That  is  correct,  but  where  such  information  can 
be  found.  Now,  there  are  some  things  that  have  been  requested  that 
just  are  not  in  existence. 

Mr.  Edmisten.  I  am  not  on  the  staff  of  the  Subcommittee  on  Con- 
stitutional Rights,  although  I  used  to  be  over  there.  But  I  have 
read  much  of  their  correspondence  with  your  Department  and  as  I 
look  at  the  dates  I  find  that  correspondence  has  been  going  on  over 
18  months  on  some  of  these  matters.  So  we  must  be  approaching  a 
final  decision  somewhere  along  there,  are  we  not? 

Mr.  Buzhardt.  I  do  not  believe  you  have  requested  anything  for 
18  months. 

Mr.  Edmistex.  I  said  the  correspondence  has  been  going  on  for 
18  months. 

Mr.  Buzhardt.  It  has  been  going  on.  The  Department  has  been 
providing  material  in  great  quantity — I  would  be  glad  to  specify 
if  you  would  like — over  this  period. 

Mr.  Edmistex.  I  think  it  would  be  salutary  if  we  could  establish 
some  procedure  or  practice  whereby  the  Department  of  Defense  and 
also  other  executive  departments  and  agencies  will  not  use  what  the 
Chairman  refers  to  at  times  as  "weasel  words".  It  would  be  helpful 
if  you  would  come  forward  and  say,  look,  we  are  going  to  consult 
the  Attorney  General  and  determine  whether  we  ask  the  President 
to  assert  executive  privilege,  and  not  use  such  terms  as  not  in  the 
national  interest,  do  not  think  you  need  it,  and  so  forth.  I  think 
what  really — if  I  might  use  the  word — irks  so  many  people  here  in 
the  Congress  is  the  failure  either  to  use  when  the  plain,  simple 
wording  that  the  President's  memorandum  calls  for  or  to  supply 
the  requested  information. 

Mr.  Buzhardt.  Let  me  say,  Mr.  Counsel,  that  when  requests  are 
made,  we  do  attempt  to  negotiate  with  the  committees.  If  we  referred 
every  question  about  which  there  was  a  possible  claim  for  executive 
privilege  that  the  President  might  want  to  assert,  the  President 
might  not  have  time  to  do  much  else.  In  the  overwhelming  majority 
of  cases,  we  can  satisfy  the  requests  through  alternate  means,  data, 
or  procedures.  This  we  attempt  to  do  and  this  we  will  continue  to 
attempt  to  do. 

So  I  do  not  mean  to  suggest  at  all  that  every  time  there  is  a 
problem  involved,  we  will  immediately  forward  the  matter  to  the 
President  for  his  consideration  for  a  claim  of  executive  privilege. 
We  will  try  to  provide  the  data  in  some  form  to  meet  the  committee's 
requirements.  And  this  has  often  been  most  successful. 

Senator  Erven.  I  would  not  like  to  have  the  embers  of  the  contro- 
versy we  have  had  in  the  past  between  the  members  of  the  Subcom- 
mittee on  Constitutional  Rights  and  the  Department  of  the  Army 
obscure  the  fact  that  you  have  made  a  very  fine  statement  on 
executive  privilege  before  this  subcommittee.  I  infer  from  your  state- 
ment that  you  accept  the  view  that  neither  the  executive  branch  of 
the  government  nor  the  Congress  has  or  should  have  the  right  to 
impose  its  views  upon  the  other  branch  of  the  Government,  but  that 
on  the  contrary,  the  conditions  under  which  the  privilege  should  be 
exercised  is  something  which  can  be  best  worked  out  by  cooperation 
between  the  two  branches  of  the  government. 
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Mr.  Buzhardt.  Absolutely,  Mr.  Chairman.  I  think  ours  is  a  gov- 
ernment of  checks  and  balances  and  they  can  be  worked  out  on  a 
cooperative  basis. 

Senator  Erven.  Thank  you  for  your  very  fine  statement. 

Mr.  Buzhardt.  Thank  you,  Mr.  Chairman. 

Senator  Ervin.  The  subcommittee  will  stand  in  recess  until  2 
o'clock  at  which  time  Mr.  George  Reedy  will  be  the  first  witness. 

(Whereupon,  at  12:35  p.m.,  the  subcommittee  was  recessed  until 
2  p.m.  of  the  same  day.) 

AFTERNOON    SESSION 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  we  are  very  honored  to  have  Mr. 
George  Reedy  with  us  today. 

Senator  Ervin.  Mr.  Reedy.  I  want  to  welcome  you  to  the  subcom- 
mittee and  express  our  appreciation  for  your  willingness  to  come 
and  give  us  the  benefit  of  your  views  on  a  very  important  question. 
You  have  had  extensive  experience  both  on  the  Hill,  and  in  the  exec- 
utive branch  of  the  government.  I  would  like  to  take  this  occasion  to 
commend  your  book  on  the  "Twilight  of  the  Presidency"'  and  to  rec- 
ommend it  to  any  American  who  is  interested  in  becoming  ac- 
quainted with  some  very  basic  truths  respecting  our  government. 

STATEMENT   OF   GEORGE   REEDY,   FELLOW,    WOODROW   WILSON 
INTERNATIONAL  CENTER  FOR  SCHOLARS 

Mr.  Reedy.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
that. 

Senator  Ervin.  You  may  proceed  in  your  own  way. 

Mr.  Reedy.  Surely.  I  have  no  prepared  statement.  Mr.  Chairman. 
What  I  do  have,  however,  are  some  observations  on  the  relationships 
between  the  executive  and  the  legislative  branch  of  the  government 
which  are  drawn  out  of  my  own  personal  experience  and  which 
conclusions  I  have  come  to  after  being  in  a  position  where  I  could 
observe  both  branches  in  operation  and  get  some  concepts  of  some 
fundamental  differences  here  that  I  think  have  some  very  important 
implications  concerning  the  future  of  our  nation. 

I  am  very  strongly  in  support  of  the  principles  of  Senator  Ful- 
bright's  bill.  I  am  not  a  lawyer  and  I  do  not  presume  to  make  a 
legal  analysis.  I  especially  would  not  presume  to  make  a  legal  anal- 
ysis before  this  group. 

I  am  not  overly  concerned  about  that,  because  I  have  had  enough 
experience  with  the  Chairman  and  with  the  Senate  to  be  quite  con- 
fident that  no  measure  which  is  legally  unsound  would  escape  this 
committee.  But  I  do  propose  to  address  myself  to  some  of  the  sub- 
stantive problems  that  are  involved  in  this  question  of  gathering 
information,  as  I  think  that  this  particular  bill  and  the  subject  to 
which  you  are  addressing  yourself  opens  up  a  field  that  is  far  larger 
and  even  of  more  importance  than  the  information  itself. 

I  have  read  over  quite  a  bit  of  the  testimony  that  has  been  given 
before  this  committee  up  to  this  point  and  I  think  that  from  quite  a 
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few  members,  particularly  the  executive  branch,  I  find  a  certain  air 
of  unreality.  They  come  before  the  committee  with  the  assumption 
that  there  are  categories  of  information  which  are  definitely  secret, 
which  should  be  kept  secret,  and  which,  in  the  interest  of  the  public, 
should  be  withheld  from  the  public.  Then  they  seem  to  believe  that 
there  is  another  category  of  information  which  it  is  perfectly  all 
right  to  make  public.  Usually,  this  is  information  that  they  are 
volunteering  themselves. 

I  do  not  think  that  is  the  real  picture  of  the  world  as  we  see  it 
today.  I  think  the  reality  is  that  it  is  quite  possible  to  make  some 
sort  of  a  case,  which  in  some  respects  will  be  very  good,  for  the 
withholding  of  certain  types  of  information,  and  in  other  instances, 
you  can  make  a  case  which  would  make  it  appear  very  bad  to  with- 
hold any  information.  The  practicality  is  that  there  are  two  sides 
to  every  coin  and  that  no  matter  what  the  information  is,  our  Nation 
as  a  democracy  pays  a  certain  price  for  withholding  it.  And  I  think 
the  price  that  we  pay  and  have  been  paying  over  the  past  20,  30,  40 
years  is  far  too  high,  because  the  price  is  an  actual  loss  in  public 
confidence  in  the  Government  itself. 

One  of  the  insidious  factors  about  secrecy  is  that  even  in  the  cases 
where  the  secrecy  is  clearly  justified,  the  mere  fact  that  secrecy  exists 
in  some  sectors  leads  the  public  to  a  suspicion  that  many  other 
things  are  being  withheld  and  that  they  can  no  longer  trust  their 
Government,  because  if  some  areas  are  being  blocked  out,  why  not 
other  areas  about  which  the  people  do  not  know  at  all  I 

Xow,  this  particular  bill  of  Senator  Fulbright's  touches  on  a  very 
sensitive  nerve  in  terms  of  the  executive  branch.  In  observing  the 
two  major  divisions  of  the  Government,  the  legislative  and  the  exec- 
utive, it  seems  to  me  that  one  of  the  principle  differences  is  that 
within  the  executive  branch,  there  exists  a  virtual  horror  of  public 
debate  on  issues. 

I  do  not  think  this  is  a  question  of  venality ;  I  do  not  thirik  it  is 
a  question  of  executive  officials  who  feel  that  they  have  to  play  fast 
and  loose  with  the  public  trust  and  if  Congress  knows  too  much,  it 
is  going  to  catch  them  in  wrong  doing. 

I  think  it  is  a  feeling  which  has  arisen  over  a  long  period  of  time 
that  if  the  public  debates  these  issues,  then  the  debate  is  going  to 
make  government  impossible. 

Now,  on  the  other  hand,  the  legislative  branch  of  Government  is 
one  which  basically  exists  on  the  need  for  public  debate.  I  think 
that  is  one  of  the  principal  functions  of  Congress. 

In  terms  of  this  bill,  Senator  Fulbright  has  already  outlined,  and 
I  think  outlined  very  well,  the  difficulties  that  Congress  encounters 
in  transacting  its  business  when  it  does  not  have  sufficient  informa- 
tion. But  there  is  one  other  aspect  of  this  that  I  would  wish  to  raise. 
That  is  the  impossibility  of  Congress  serving  as  a  focal  point  for 
public  debate  if  the  Congress  itself  does  not  have  the  information 
upon  which  these  issues  should  be  debated  and  I  believe  that  public 
debate  on  the  major  issues  is  one  of  the  most  important  functions  in 
sustaining  the  unity  of  the  United  States.  If  people  feel  that  there 
has  been  a  legitimate  opportunity  to  discuss  issues  in  advance  of 
the  actual  commitment,  if  they  believe  they  have  had  their  say,  then 
I  think  they  are  going  to  be  quite  willing  to  support  their  Govern- 
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ment  even  when  it  makes  mistakes.  If,  however,  they  suddenly  find 
themselves  plunged  into  the  midst  of  tremendous  things  such  as  the 
Vietnamese  War  or  any  one  of  a  number  of  other  crises  that  have 
taken  place  throughout  the  world,  in  the  last  few  years,  with  no 
advance  preparation,  with  no  opportunity  to  really  talk  it  through, 
then  I  think  they  are  going  to  be  very  mistrustful  of  their  Govern- 
ment; that  is,  they  are  going  to  be  mistrustful  of  their  Government 
unless  their  Government  has  succeeded  in  following  policies  that  are 
always  successful  and  that  work  in  every  single  instance.  And  that 
is  a  rather  slender  basis  upon  which  to  operate  a  Government. 

I  think  that  most  governments  are  doing  quite  well  if  they  succeed 
on  a  500  batting  average.  But  if  you  are  going  to  operate  by  secrecy, 
the  only  way  you  can  keep  the  people  content  is  to  be  right  1,000 
percent  of  the  time.  And  I  think  that  a  tremendous  amount  of  the 
disaffection  that  we  have  in  our  country  today— and  this  is  a  very 
real  disaffection — a  tremendous  amount  of  the  division  that  we  have 
in  our  country  today  arises  not  quite  so  much  because  of  what  we 
have  done.  I  think  that  our  policies  have  gotten  us  into  some  pretty 
bad  messes,  but  I  think  it  arises  even  more  out  of  the  feeling  that 
these  things  were  done  without  any  consultation  with  the  people 
whatsoever. 

In  the  executive  branch  of  the  Government  there  is  a  general 
philosophy  that  particularly  in  the  field  of  foreign  and  military 
affairs,  the  people's  business  is  literally  none  of  the  people's  business. 
This  is  one  of  those  things  which  they  express  very  eloquently — their 
horror  that  some  information  will  leak  that  will  be  used  by  either 
a  Senator  or  a  House  Member  for  what  they  term  a  political  pur- 
pose; or  the  feeling  that  unless  they  can  operate  within  normal 
bounds  of  secrecy,  unless  they  can  engage  in  all  of  these  delicate 
negotiations  without  having  to  face  the  tough  realities  of  politics, 
everything  is  going  to  blow  sky  high.  Now,  I  think  that  the  reality 
there  is  quite  different.  There  is  no  question  whatever  that  it  really 
is  a  tremendous  task  for  the  executive  agencies  of  the  Government 
to  dig  up  the  information  being  requested  of  them.  There  is  no 
question  whatsoever  that  it  is  more  difficult  to  operate  in  an  atmos- 
phere where  everything  that  a  person  does  must  be  subjected  to  criti- 
cal comment,  must  be  subjected  to  critical  debate,  but  I  think  that 
democracy  itself  is  a  rather  difficult  thing.  And  I  think  that  this  is 
one  of  the  prices  that  we  definitely  must  pay  if  we  are  to  sustain 
any  type  of  national  unity. 

Now,  up  to  about  30  or  40  years  ago,  I  really  do  not  believe  that 
the  kind  of  legislation  that  is  being  advocated  here  was  necessary. 
But  in  the  past  30  or  40  years,  a  whole  new  situation  has  arisen 
which  has  changed  the  fundamental  character  of  our  Government. 
And  I  think  that  that  goes  basically  to  the  character  of  the  White 
House  staff.  When  I  look  at  this  question  of  executive  privilege,  I, 
myself,  cannot  see  any  real  objection  to  assuming  that  a  President 
is  a  person  who  cannot  be  touched,  cannot  be  summoned.  I  do  not 
know  whether  this  is  a  constitutional  or  a  legal  question ;  I  am  not  a 
lawyer.  But  I  do  know  that  as  a  practical  matter,  there  is  nothing 
that  can  be  done  about  it  anyway.  He  is  the  head  of  an  equal  and 
coordinate  branch  of  the  Government  and  if  a  President  wants  to 
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b>e  stiff-necked  about  it,  if  lie  himself  really  wishes  to  withhold 
information,  I  think  Congress  can  make  his  life  uncomfortable,  but 
I  do  not  think  that  Congress  has  the  ultimate  power  to  compel  him 
to  act;  whether  for  good  reasons,  for  bad  reasons,  arbitrarily,  ca- 
priciously, or  wisely,  or  any  other  way.  I  think  this  is  one  of  the 
things  that  just  must  be  accepted  as  a  fact  of  life,  as  a  farmer  must 
accept  hail,  as  a  businessman  must  accept  the  vagaries  of  the  market 
and  as  a  working  man  must  accept  the  fact  that  sometimes  he  simplj 
cannot  get  a  job.  But  I  think  it  is  a  different  thing  to  say  that  this 
type  of  privilege  is  something  that  should  be  extended  to  all  of  the 
other  members  of  the  executive  branch. 

Now,  at  one  time,  up  to  about  the  last  20  or  30  years,  when  we 
were  looking  at  the  White  House,  we  really  were  looking  at  the 
President  and  a  few  personal  advisors.  I  hear  mentioned  quite  fre- 
quently such  names  as  Colonel  House  or  Harry  Hopkins,  people  of 
that  caliber.  Now,  those  men  really  were  personal  advisers  in  a  genu- 
ine sense.  They  had  no  staffs,  they  had  no  legal  mandate,  they  did 
not  have  clear-cut,  specific  duties.  They  really  were  there  to  give  the 
President  personal  advice  and  personal  evaluation. 

When  we  look  at  the  White  House  today,  we  are  looking  at  an 
extremely  large  organization.  I  have  no  way  of  knowing  precisely 
how  large.  I  could  not  have  told  you  how  large  even  when  I  was 
there  as  one  of  the  President's  special  assistants.  I  have,  however, 
had  a  few  surveys  made.  Some  friends  of  mine  have  made  some 
head  counts.  I  have  discovered  that  the  press  staff,  if  you  combine 
both  Mr.  Klein's  operation  and  Mr.  Ziegler's  operation,  is  about 
three  times  the  size  of  the  staff  that  I  had.  I  have  been  told  that 
Mr.  Kissinger's  staff  is  about  three  times  the  size  of  the  staff  that 
Mr.  Rostow  had.  I  notice  that  Senator  Fulbright  has  some  figures 
now  which  are  much  later  than  mine  which,  I  assume,  indicate  that 
even  that  staff  has  grown. 

Now,  I  do  not  think  that  a  man  who  is  in  control  of  some  140 
people,  with  40  of  them  being  very  substantive  people  indeed  and 
the  others  being  various  types  of  clerical  help  and  clerical  support, 
is  any  longer  a  personal  adviser.  He  is  a  man  who  is  administering 
policy,  who  is  administering  it  on  the  somewhat  impersonal  staff 
level  that  at  one  point  we  would  have  expected  from  the  State  De- 
partment or  we  would  have  expected  from  the  Defense  Department, 
or  we  would  have  expected  from  the  CIA.  And  I  think  as  things 
now  stand  that  this  trend  to  expand  the  White  House  staff  and  to 
rely  upon  it  more  and  more  and  more  for  the  substantive  moves  in 
foreign  policy  is  going  to  continue.  And  there  is  a  very  logical 
reason  for  it. 

It  is  going  to  continue  because  this  is  a  large  body  of  reasonably 
capable  technical  experts  over  whom  Congress  has  no  control  what- 
soever. The  controls  that  Congress  has  exercised  over  the  regular 
agencies  of  the  Government  have  never  been  too  strong  at  best,  be- 
cause I  think  it  has  been  a  very  well  accepted  principle  that  the 
Cabinet  officers  are  agents  of  the  President  and  that  to  a  certain 
extent,  Congress  quite  properly  does  not  want  to  interfere  too  much 
in  the  day-to-day  running  of  an  agency.  But  at  least  there  has  been 
the  power  to  confirm  appointments  and  at,  least  there  has  been  a 
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very  real  opportunity  to  exercise  much  of  the  appropriation  author- 
ity and  also  to  exercise  much  of  the  enabling  legislation  authority. 
Those  are  all  agencies  which  have  little  things  that  they  want  done. 
It  is  quite  possible  if  they  become  too  recalcitrant,  if  they  become 
too  obstreperous,  if  they  become  too  arrogant  in  withholding  infor- 
mation, for  Congress  to  counter  with  other  types  of  moves.  The 
White  House  is  quite  a  different  thing. 

Here  is  a  tremendous  staff  composed  of  people  who  occupy  quite 
a  high  position.  After  all,  it  was  Mr.  Kissinger  and  not  Mr.  Rogers 
who  went  over  to  meet  the  Foreign  Minister  of  the  Chinese  Govern- 
ment. If  he  were  merely  acting  as  some  sort  of  messenger,  that 
might  be  one  thing ;  but  quite  obviously,  he  was  acting  in  the  capac- 
ity that  normally  we  would  have  expected  out  of  our  Foreign  Minis- 
ter, the  Secretary  of  State. 

Under  these  circumstances,  I  think  there  will  be  more  and  more 
of  a  tendency  of  Presidents  to  rely  upon  this  White  House  staff, 
because  it  is  something  that  they  can  control  with  a  far  higher 
degree  of  certainty. 

As  things  now  stand,  it  is  virtually  impossible  to  get  a  White 
House  staff  member  to  appear  before  a  congressional  committee  and 
answer  questions.  Now,  obviously,  a  Secretary  of  State  can  come 
before  a  committee  and  be  quite  close-mouthed.  But  while  it  happens 
on  some  occasions,  at  least  there  are  always  some  times  in  the  year 
when  the  Cabinet  officers,  the  Secretary  of  State  or  the  Secretary  of 
Defense  do  appear  before  congressional  committees.  It  is  expected 
of  them,  this  is  tradition.  And  ultimately,  of  course,  they  have  cer- 
tain things  that  they  have  to  get  out  of  Congress.  These  are  not 
things  that  are  expected  out  of  the  White  House  staff. 

I  believe  what  is  happening  here  is  that  we  are  creating  in  Wash- 
ington almost  a  new  department  of  Government,  something  that  I 
find  quite  common  in  Latin  American  governments,  what  they  call 
the  department  of  governacion,  in  which  really  you  have  one  agency 
that  runs  the  government  for  the  president,  whoever  he  is,  and  the 
other  agencies  that  carry  on  the  normal  functions  that  we  anticipate 
out  of  our  State  Department,  our  Defense  Department,  and  the 
other  Cabinet  agencies.  As  long  as  the  President  has  this  kind  of 
group  at  his  beck  and  call,  people  that  can  keep  secrets  with  a  tenac- 
ity that  is  impossible  to  keep  within  the  executive  agencies,  people 
that  really  feel  no  responsibility  to  Congress  whatsoever,  people 
that  do  not  have  to  worry  about  dealing  with  Congress  on  a  day-to- 
day basis — to  that  extent,  you  have  a  greater  separation  between 
the  two  branches  of  the  Government. 

Now,  most  of  the  executive  witnesses  that  have  appeared  before 
you  or  will  appear,  have,  and  I  think  will  continue  in  the  future, 
stressed  the  principle  of  cooperation  and  claimed  that  the  ideal  rela- 
tionship betwen  Congress  and  the  executive  agencies  is  a  relationship 
of  cooperation.  That  is  a  rather  interesting  word.  It  can  become 
something  like  motherhood.  It  can  become  something  like  "exciting" 
or  "progressive"  or  "forward-looking,"  generalizations  that  we  all 
like.  But  when  we  start  pinning  down  what  cooperation  really 
means,  we  receive  a  different  picture  altogether.  I  suppose  a  person 
could  have  some  rather  bitter  reflections  on  how  we  cooperated  our- 
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selves  into  the  war  in  Vietnam  and  how  we  appear  to  be  cooperating 
ourselves  into  quite  a  few  other  adventures  throughout  the  world. 

But  to  look  at  the  word  more  seriously,  I  really  do  not  believe 
that  there  is  any  such  thing  as  cooperation  unless  both  of  the  parties 
to  the  cooperation  have  some  form  of  power.  Unless  you  have  two 
people  who  must  take  each  other  into  account,  two  people  who  must 
come  to  some  kind  of  agreement,  then  cooperation  merely  becomes  a 
question  of  the  executive  exercising  the  power  of  the  initiative  which 
is  inherent  in  the  executive — there  is  not  much  that  can  be  done 
about  it— and  Congress  going  along  after  the  fact.  And  Congress, 
as  long  as  it  cannot  get  information,  is  fairly  well  reduced  to  a  posi- 
tion of  going  along  after  the  fact  and  also  going  along  with  this 
psychology  that  arises  in  the  executive  branch  of  assuming  that  they 
have  some'  sort  of  a  truth  that  comes  out  of  their  technical  expertise 
and  that  this  truth  is  nobody  else's  business,  that  is  not  something 
to  be  discussed,  it  is  not  something  to  be  debated. 

I  believe  that  you  will  find  this  in  almost  all  of  the  witnesses  you 
call  before  you  who  will  have  had  experience  in  the  executive  branch, 
in  the  making  of  foreign  policy  over  the  last  20  or  30  years,  this 
feeling  that  it  does  not  belong  in  the  realm  of  public  debate. 

Now,  of  course,  it  is  inconvenient  to  have  foreign  policy  in  the 
realm  of  public  debate.  I  heard  one  of  your  witnesses  this  morning 
add  up  the  number  of  man  hours  that  his  agency  has  spent  in  com- 
piling information  for  Congress,  the  number  of  requests  he  has  had, 
those  they  have  responded  to,  and  the  time  spent  in  looking  for 
alternative  methods.  And  of  course,  to  them,  there  is  always  this 
feeling  that  this  is  a  complete  waste  of  time;  why  should  they  have 
to  bother  with  it?  Well,  I  think  there  is  a  very  good  reason  why 
they  should  have  to  bother  with  it.  I  think  one  of  our  principal 
troubles  is  we  have  not  had  public  debate  over  the  past  few  years 
on  the  great  issues  which  have  meant  so  much  to  our  people. 

I  go  back  to  the  period  of  World  War  II,  when  I  was  a  news- 
paperman covering  the  Capitol.  It  seems  to  me  that  in  those  days, 
the  debate  was  extremely  bitter.  I  can  recall  types  of  things  happen- 
ing then  that  make  some  of  the  actions  of  the  last  few  years  seem 
rather  soft  and  tame. 

I  was  here  the  day  that  one  howling  mob  hung  Senator  Claude 
Pepper  in  effigy  across  the  street,  when  you  had  people  marching  in 
the  Capitol  and  women  with  death  skulls  sitting  up  in  the  gallery. 
And  really,  there  was  about  as  bitter  and  divisive  a  debate  as  you 
can  imagine.  But  the  mere  fact  that  it  was  held  meant  that  when 
we  did  get  into  that  war,  there  was  a  solid  public  support  that  was 
based  upon  a  feeling  that  everyone  had  had  an  opportunity  to 
have  his  say. 

Now,  true,  it  is  convenient  to  withhold  this  information  from 
Congress.  It  is  convenient  to  make  foreign  policy  on  the  basis  of 
secrecy  and  of  restricting  it  solely  to  a  few  experts.  But  the  price 
that  is  paid  is  a  lack  of  public  confidence  in  the  policy  once  it  starts 
to  operate. 

Now,  true,  as  I  said  before,  if  policy  is  successful,  I  doubt  if  very 
many  people  will  question  it  whether  it  was  made  in  secrecy  or  not. 
One  of  the  unfortunate  aspects  of  humanity  is  that  very  few  people 
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quarrel  with  success.  But  I  do  not  think  the  record  of  the  last  20  or 
30  years  is  precisely  a  record  of  unbroken  triumph.  I  do  not  know 
whether  the  decisions  would  have  been  any  better  had  they  been 
debated  in  public,  but  I  doubt  whether  they  could  have  been  much 
worse.  And  I  think  that  our  people  would  be  more  willing  to  with- 
stand the  impact  of  defeat,  be  more  willing  to  withstand  the  impact 
of  mistakes,  if  they  felt  they  had  a  voice  in  it  in  the  first  place. 

I  have  also  discovered  another  rather  peculiar  thing  that  happens 
with  this  whole  question  of  secrecy.  In  recent  months,  for  various 
reasons.  I  have  had  a  number  of  conversations  with  members  of  what 
is  known  as  the  New  Left,  the  young  college  students  who  even  find 
Karl  Marx  far  too  conservative  and  reactionary  for  their  tastes.  I 
do  not  mean  any  actual  bomb-tossers ;  I  do  not  think  I  have  met  any 
Weathermen  or  anything  like  that,  but  the  young  philosophical 
radicals  of  the  modern  era.  What  I  find  among  them  are  some  ap- 
palling arguments  that  offend  all  of  my  commen  sense  and  I  think 
would  offend  the  common  sense  of  almost  any  experienced  man,  but 
which  in  a  sense  cannot  be  refuted,  because  they  always  fall  back  on 
the  vast  areas  of  secrecy  which  lie  within  our  government,  and  say 
these  things  are  true  if  only  they  were  not  held  secret  by  the 
Government. 

Now,  it  is  a  peculiar  argument,  it  is  an  old  philosophical  fallacy. 
I  know  the  chairman  and  Senator  Fulbright  will  know  what  is 
meant  by  the  double  negative;  but  nevertheless  it  is  there. 

I  have  had  them  argue  with  me  heatedly  that  the  only  reason  we 
are  in  Vietnam  is  in  order  to  enhance  the  fortunes  of  some  oil  com- 
panies. Well,  that  thing  is  ridiculous.  I  do  not  believe  that  the  peo- 
ple in  charge  of  American  foreign  policy  in  the  last  few  years  have 
been  venal  and  corrupt.  But  I  think  in  their  obsession  for  secrecy, 
they  have  laid  the  basis  for  this  thing. 

Now,  you  are  confronted  with  a  very  difficult  problem.  Even 
though  I  am  not  a  lawyer  and  cannot  analyze  the  bill  from  that 
standpoint,  I  doubt  very  much  whether  any  legislation  can  be  de- 
vised that  will  compel  the  disclosure  of  all  information  within  the 
executive  branch.  I  think  this  is  a  practical  matter;  I  think 
there  will  always  be  some  things  about  which  Presidents  will  not 
speak.  I  think  there  will  always  be  some  areas  where  the  information 
really  is  difficult  to  gather.  But  those  are  rather  practical  matters 
which  can  be  worked  out  on  an  ad  hoc  basis  at  the  time. 

But  the  one  thing  that  I  think  Congress  can  do  and  should  do  is 
insist  that  this  type  of  invocation  of  privilege  be  restricted  to  the 
President  himself  and  that  if  there  does  arise  a  question  of  whether 
a,  man  is  his  personal  adviser,  the  President  himself  can  be  required 
to  make  that  decision.  I  have  heard  some  arguments  that  to  give  the 
President  this  sort  of  task  is  also  conceding  to  him  the  doctrine  of 
executive  privilege.  I  do  not  mind  conceding  it  too  much,  simply 
because  I  do  not  think  there  is  anything  that  can  be  done  about  it. 
I  think  he  can  exercise  it  merely  by  the  fact  of  his  position.  I  do  not 
think  it  even  requires  an  argument  on  inherent  powers  or  whether 
the  founding  fathers  intended  this. 

From  my  reading  of  the  Federalist  papers,  I  doubt  that  they  did, 
hut  this  is  irrelevant.  This  he  can  do  and  this  he  will  do.  But  I 
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seriously  doubt  whether  the  practice  of  withholding  information 
would  be  quite  as  widespread  if  the  President  really  knew  that  he 
himself  was  going  to  have  to  make  the  decision  and  sign  a  piece  of 
paper  saying,  this  will  be  withheld  for  this  reason. 

I  have  heard  other  arguments  to  the  effect  that  this  is  what  the 
executive  is  already  doing  anyway.  Well,  again,  I  am  a  little  skepti- 
cal. If  that  is  what  he  is  already  "doing  anyway,  why  is  he  so  resist- 
ant to  this  type  of  approach  from  Congress  I  That  is  an  argument 
that  can  work  both  ways.  If  this  bill  is  in  accord  with  what  they 
are  doing,  then  what  is  'wrong  with  passing  it  ( 

I  think  the  practicalities  of  the  matter  are  that  it  is  highly  essen- 
tial that  Congress  start  taking  some  tentative  steps  to  exercise  con- 
trol over  this  new  branch  of  Government.  And  this  I  definitely  find 
within  Senator  Fulbright's  bill. 

I  do  not  think  that  we  can  any  longer  go  on  the  assumption  that 
the  Special  Assistant  for  National  Security  Affairs  is  a  personal 
adviser  who  is  not  subject  to  questioning  by  Congress,  because  if  we 
do  go  on  that  assumption  when  the  reality  is  quite  to  the  contrary, 
the  "only  people  Congress  will  be  able  to  question  are  men  who  have 
been  reduced  to  the  status  of  rather  high-powered  messenger  boys. 

I  also  think,  incidentally,  that  another  very  good  result  of  Sena- 
tor Fulbright's  bill  would  be  to  upgrade  the  Cabinet  agencies  them- 
selves. I,  myself,  think  that  the  kind  of  work,  the  sort  of  staff  work 
that  is  vital  to  the  successful  functioning  of  our  government  is  far 
better  performed  in  the  executive  agencies  than  it  is  in  the  White 
House. 

I  am  well  aware  of  the  fact  that  the  executive  agencies  are  not  as 
imaginative,  they  are  less  likely  to  adopt  new  approaches  when  new 
approaches  are  called  for.  But  at  the  same  time,  those  agencies  have 
an  institutional  memory.  They  are  aware  of  what  has  been  done  in 
the  past.  They  have  certain  reasonable  rules  by  which  to  guide 
themselves. 

I  think  that  out  of  this  comes  a  much  more  solid  product.  I  think 
that  out  of  it  comes  much  wiser  decisions  to  the  extent  that  any  de- 
cision can  be  wise.  And  I  also  think  that  out  of  it  comes  something 
into  which  Congress  can  get  its  teeth,  whereas  in  the  White  House, 
while  it  is  true  there  is  more  likely  to  be  an  imaginative  approach, 
and  quite  possibly  even  a  bit  more  brilliance — I  do  not  know — it  is 
also  quite  likely  that  decisions  will  be  made  with  no  knowledge  of 
the  past  or  very  little,  with  very  little  practical  experience  in  the 
Government,  and  with  very  little  practical  experience  of  what  is 
necessary  to  keep  a  nation  operating  and  keep  it  in  a  successful 
degree  of  unity. 

Now,  Mr.  Chairman,  those  are  my  general  views.  I  am  certainly 
only  too  happy  to  respond  to  all  questions  and  to  see  what  I  can  do 
to  be  helpful  to  this  committee. 

Senator  Ervix.  I  think  you  have  made  a  very  significant  philo- 
sophical contribution  to  the  study  of  this  subject. 

Mr.  Reedy.  Thank  you,  sir. 

Senator  Ervin.  If  I  analyze  your  remarks  properly,  you  think 
that  if  government  is  to  operate  in  a  democratic  society  in  a  manner 
which  commands  the  respect  and  confidence  of  the  people,  it  is  essen- 
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tial  that  the  maximum  amount  of  information  dealing  with  crucial 
issues  be  divulged  and  debated? 
Mr.  Reedy.  Right. 

And  I  might  add,  Mr.  Chairman,  that  I  know  of  no  other  way 
to  hold  a  public  debate  unless  Congress  considers  the  whole  point. 
You  know,  the  nation  is  not  one  huge  arena  in  which  200  million 
citizens  meet  and  debate  under  a  chairman.  The  debate  has  to  be 
focused  somewhere  and  Congress  is  the  place  for  that  focus. 

Senator  Ervin.   I  think  you  have  lifted  the  study  to  a  higher 
philosophical  plane.  You  do  not  view  this  question  as  a  petty  con- 
test between  executive  agencies  and  legislators  ? 
Mr.  Reedy.  No. 

Senator  Ervin.  You  believe  that  while  such  contests  exist,  they 
are  of  comparative  insignificance  in  the  whole  picture? 
Mr.  Reedy.  Yes. 

Senator  Ervin.  The  real  importance  of  the  disclosure  of  informa- 
tion lies  in  the  need  for  a  full  debate  on  the  crucial  issues  which 
affect  the  life  of  the  nation.  Such  debate  is  essential  to  make  a  demo- 
cratic system,  if  not  work  efficiently,  work  in  a  manner  satisfactory 
to  the  people,  which,  after  all,  is  what  Government  has  to  do  if  it 
is  going  to  endure. 
Mr.  Reedy.  Right. 

Possibly,  I  could  give  one  example  that  just  occurred  to  me,  Mr. 
Chairman  that  might  illustrate  the  point.  One  of  my  first  duties  on 
Capitol  Hill  happened  to  involve  the  period  when  General  M:i;-- 
Arthur  came  back  from  Japan.  As  you  may  recall,  Senator  Russell 
formed  this  joint  committee,  the  Senate  Foreign  Relations  Commit- 
tee and  the  Senate  Armed  Services  Committee,  and  very  exhaustive 
hearings  were  held  at  that  time. 

I  was  privileged  to  serve  as  a  staff  member  during  those  hearings. 
To  me,  the  transformation  in  the  country  within  a  few  short  weeks 
was  little  short  of  fantastic. 

When  General  MacArthur  returned  to  the  United  States,  the  mood 
could  only  be  described  as  explosive — in  fact,  that  is  an  understate- 
ment. There  were  deep  suspicions  in  the  country  that  there  had  been 
some  tremendous  sellout  at  the  very  highest  levels  of  the  Govern- 
ment and  that  General  MacArthur  had  been  prevented  from  carry- 
ing out  his  duties  as  a  soldier.  And  I  still  can  recall  the  crowds  lin- 
ing the  street  and  the  vividness  in  their  faces  and  the  absolute 
electric  feeling  that  was  in  the  air.  It  would  have  taken  very,  very 
little  to  have  touched  off  some  significant  explosions. 

Now,  one  of  the  most  amazing  things  about  that  hearing  is  that 
this  was  one  instance  that  I  know  of  in  which  information  was 
given  very  fully,  very  freely,  and  very  frankly.  I  think  for  once, 
the  executive  agencies  were  really  penetrated  by  the  absolute  need 
for  candor.  And  we  had  some  rather  elaborate  arrangements  so  secu- 
rity information  could  be  censored  out.  But  it  was  censored  out  right 
on  the  spot  in  such  a  way  that  anybody  reading  the  transcript  real- 
ized that  this  was  legitimate  security  information  that  no  one  could 
question.  And  inside  of  4  or  5  weeks,  the  country  once  again  was 
calm,  there  was  once  again  unity;  simply  because  you  had  an  in- 
stance in  which  Congress  was  being  given  very  fully,  very  frankly, 
and  very  freely,  information. 
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And  the  public  in  turn  became  aware  of  this,  which  they  did  be- 
cause all  of  the  attention  was  focused  upon  it,  And  I  think  that 
frankness  and  candor  saved  the  country  quite  a  bit  of  turmoil. 

On  the  other  hand,  I  can  recall  what  I  think  was  one  of  the  most 
divisive  debates  and  one  that  did  a  tremendous  amount  to  erode 
confidence  in  our  Government.  It  revolved  around  the  Wedemeyer 
report.  The  Wedemeyer  report  was  one  for  which  there  probably 
were  legitimate  reasons  for  keeping  secrets,  I  do  not  know  but  I 
imagine  it  had  something  to  do  with  saving  face  for  Chiang  Kai 
Shek. 

Nevertheless,  even  if  there  were  reasons  for  keeping  it  secret,  the 
more  existence  of  this  secret  report  which  was  not  being  surrendered 
to  Congress  or  anvbodv  else,  served  as  n  corrosive  basis  for  under- 
mining the  confidence  of  the  people  in  their  Government  and  leaving 
them  with  a  feeling  that  there  was  some  dark  and  secret  Communist 
plot  simply  because  this  report  was  not  released. 

The  report  was  released  a  few  years  later  and  the  wonder  was  why 
they  had  not  just  published  it  in  the  newspapers  the  first  day  they 
got*  hold  of  it,  But  the  secrecy  of  it— that  was  the  only  dramatic 
thing  in  the  Wedemeyer  report,  the  fact  that  it  was  secret.  And  even 
if  there  may  have  been  good  reasons  for  not  publishing  it,  I  think 
the  damage'  of  not  publishing  it  was  so  great  that  our  country  to  a 
certain  extent  is  still  suffering  from  it. 

Senator  Ervtx.  If  I  may  make  an  observation  just  before  I  have 
to  go  over  to  the  Senate  floor  and  vote,  it  seems  to  me  that  the  phil- 
osophy which  you  have  expressed  as  the  result  of  your  experience 
and  observation  of  the  Federal  Government  is  in  complete  harmony 
with  the  Biblical  statement.  "Ye  shall  know  the  truth  and  the  truth 
shall  make  you  free."  In  other  words,  you  emphasized  that  if 
the  people  know  the  truth  in  respect  to  the  matters  that  affect  their 
lives  or  in  which  they  have  a  particular  interest  and  debate  that 
truth,  they  are  freed  from  many  fears  they  otherwise  would  have, 
they  are  freed  from  a  lack  of  confidence  in  the  Government,  and 
they  are  freed  from  any  misapprehensions  and  misunderstandings 
which  tend  to  lead  them  astray. 

Mr.  Reedy.  Right,  very  much  so,  sir. 

Senator  Ervin.  I  expect  I  will  have  to  go  over  and  vote. 

The  subcommittee  will  stand  in  recess. 

(Recess.) 

Senator  Ervin.  Since  Senator  Fulbright  is  the  author  of  the  pro- 
posed legislation  under  consideration  by  the  committee,  I  am  going 
to  extend  to  him  the  privilege  of  asking  the  witness  any  questions 
he  may  desire  to  ask  in  connection  with  the  matters  being  investi- 
gated. 

Senator  Fulbright.  Well,  Mr.  Chairman,  I  appreciate  very  much 
the  opportunity.  It  is  a  rather  unique  opportunity  and  I  normally 
would  not  wish  to  infringe  upon  the  time  of  the  committee.  But  I 
think  Mr.  Reedy  is,  in  a  sense,  a  unique  witness.  I  do  not  know 
whether  the  record  shows  it  or  not — I  do  not  believe  it  does.  If  I 
might  ask  just  as  a  background  to  show  what  I  mean  by  unique, 
how  long  did  you  serve  either  in  connection  with  the  legislative  or 
the  executive  branch  ?  Just  A^ery  briefly,  because  I  think  your  experi- 
ence gives  great  credibility  to  your  testimony. 
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Mr.  Reedy.  Well,  my  service  in  the  legislative  branch,  Senator, 
began  in  1951,  when  I  went  with  the  Senate  Preparedness  Commit- 
tee as  a  staff  consultant.  Then  in  1953,  I  became  the  staff  director 
of  what  was  then  the  Senate  Minority  Policy  Committee.  In  1955, 
after  quite  a  display  of  intelligence  by  the  voters,  I  became  staff 
director  of  the  Senate  Majority  Policy  Committee. 

Senator  Fulbright.  Who  was  chairman  of  that  Policy  Committee  ? 

Mr.  Reedy.  Senator  Lyndon  Johnson  was  chairman  of  the  Policy 
Committee. 

Then  in  1961,  when  he  became  Vice  President,  I  became  his  Spe- 
cial Assistant  for  the  Equal  Employment  Opportunities  Program 
and  for  the  Space  Act. 

Then  in  1961,  I  became  Special  Assistant  to  the  President.  In  1964 
and  1965,  I  was  the  Press  Secretary  of  the  White  House. 

Senator  Fulbright.  Under  President  Johnson? 

Mr.  Reedy.  Yes;  under  President  Johnson.  Then  I  had  to  have 
some  rather  extensive  surgery  which  kept  me  out  of  activities  that 
involved  walking  for  a  year  and  I  spent  that  year  in  the  White 
House  as  Special  Assistant,  largely  in  labor  matters.  Then  I  was  in 
the  White  House  for  1  year  in  1968. 

Before  1951,  I  had  been  a  newspaperman,  spending  most  of  my 
time  in  covering  the  Senate  and  some  period  in  covering  of  the 
House  of  Representatives. 

Senator  Fulbright.  I  think,  Mr.  Chairman,  this  is  important 
because  I  dare  say  you  will  have  few  witnesses  who  have  had  such 
intimate  experience  on  both  sides  and  observed  the  problems  and 
virtues  and  faults,  if  there  are  any,  of  both  the  legislative  and  of 
the  executive.  I  think  it  is  worthwhile  noting  this,  because  some  of 
the  witnesses  necessarily  have  had  experience  only  in  the  executive 
or  only  in  the  legislative.  I  myself  can  say  I  have  only  had  experi- 
ence in  the  legislative  branch. 

So  I  think  Mr.  Reedy  has  a  balance  and  understanding  that  we 
will  find  in  very  few  people. 

I  want  to  join  with  the  chairman  and  say  in  regard  to  the  book 
you  have  written  about  the  Presidency  that  it  is  the  best  book  in 
modern  days  about  this  office  and  I  do  strongly  recommend  it  to 
anybody  interested  in  how  our  Government  operates. 

Senator  Ervix.  If  I  may  add  my  observation  to  yours,  prior  to 
having  this  connection  with  the  Government,  the  witness  had  the 
benefit  of  a  newspaper  experience  which  gave  him,  I  think,  to  a 
very  marked  degree,  the  capacity  to  detach  himself  from  things  and 
to  observe  them  with  objectivity. 

Senator  Fulbright.  Yes;  he  had  testified  to  that,  and  I  certainly 
agree  with  that.  This  is  the  third  experience — that  is,  as  a  member 
of  what  we  call  the  fourth  estate,  he  has  this  rather,  I  think,  unique 
experience.  And  to  me,  it  lends  great  weight  to  what  he  has  to  say. 

Coming  back  to  some  of  the  questions  you  raised.  I  know  most  of 
the  limitations  of  what  wo  can  make  any  executive  do,  and  I  was 
certainly  conscious  of  that   in  drawing  this  bill. 

I  tried  to  go  as  far  as  I  thought  it  was  feasible  to  go  and  no 
further.  There  was  no  point  in  going  beyond  it.  I  do  not  know:  if 
we  can  get  the  Congress  to  accept  this,  it  will  be  almost  a  miracle. 
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Coming  to  this  question  of  debate,  it  seems  to  me  that  is  the  dis- 
tinguishing characteristic  of  our  system  as  opposed  to  the  kind  of 
government  that  most  of  the  people  in  the  world  are  today  governed 
by_authoritarian,  whether  it  be  the  left  or  the  right.  They  do  not 
engage  in  debate.  The  value  of  debate,  I  would  think,  is  the  adver- 
sary discussion. 

You  said  the  Congress  should  be  the  focus  of  debate  and  discus- 
sion. Well,  first,  let  me  put  it  this  way:  Within  the  executive  branch, 
from  your  experience,  do  you  feel  that  the  people  engaged  m  formu- 
lation of  policy  ever  had  the  benefit  of  what  you  would  call  adver- 
sary discussion  of  issues?  n   >■■ .' 

Mr.  Reedy.  Not  really,  Senator;  this  is  one  thing  upon  which  I 
believe  the  "Pentagon  Papers"  are  revealing.  I  have  some  rather 
strong  reservations  as  to  the  value  of  those  papers  to  history  because 
they  are  only  a  small  part  of  the  available  documentation.  And  also, 
there  is  no  way  of  knowing  which  of  those  papers  ever  reached  the 
President  and'  which  did  not.  But  I  think  it  is  very  valuable  to 
study  them  because  they  give  a  picture  of  this  blind  man's  buff 
came  that  e;oes  on  within  the  executive  branch  of  the  Government 
itself. 

You  see.  the  basic  problem  is  that  in  the  executive  branch  of  the 
Government,  what  debate  there  is  is  staged  only  for  the  benefit  of 
one  man,  who  listens  only  to  what  lie  wants  to  listen  to,  who  can 
reject  what  he  wishes  to  reject,  who  does  not  listen  to  what  he  does 
not  want  to  listen  to,  who  is  inaccessible  to  about  99  percent  of  the — 
say  99  percent  of  the  White  House  staff,  let  alone  to  the  great  bulk 
of  the  executive  branch  of  the  Government,  itself.  And  what  hap- 
pens, well,  it  is  almost  like  a  scene  from  what  they  call  the  Theater 
of  the  Absurd. 

A  man  within  the  Executive  branch  of  the  Government  will  write 
a  memorandum  and  he  will  put  it  in  channels.  He  has  no  way  of 
knowing  whether  that  memorandum  ever  reaches  its  destination.  He 
does  not  have  any  knowledge  of  what  other  memoranda  are  being 
written.  He  never,  or  rarely  has  the  opportunity  of  confronting  peo- 
ple that  have  contrary  points  of  view  and  thrashing  out  the  differ- 
ences on  the  spot.  These  memoranda  float  around.  Some  of  them 
get  somewhere,  some  of  them  are  tangential. 

What  has  really  happened  to  us  is  that  first  we  eliminated  public 
debate  from  the  process  and  now,  I  really  think  we  have  eliminated 
internal  debate  from  the  Government  itself.  When  the  President 
makes  a  decision  as  the  World  today  stands,  I  do  not  believe  that 
any  living  human  being  could  possibly  trace  the  process  through 
which  that  decision  was  made. 

We  can  go  through  files,  we  can  see  papers.  Perhaps  they  influ- 
enced the  President,  perhaps  they  did  not.  Perhaps  he  never  even 
saw  them.  Perhaps  the  basis  of  the  decision  was  a  casual  conversa- 
tion he  had  with  a  friend.  Perhaps  the  basis  of  the  decision  was  the 
deeply  weighted  views  of  an  experienced  man.  Perhaps  the  experi- 
enced man  was  completely  canceled  out  by  someone  else  who  walked 
in  5  or  10  minutes  later. 

But  there  is  at  no  point  within  the  executive  branch  of  the  Gov- 
ernment that  I  have  been  able  to  find  a  place  where  men  really  sit 
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down  and  thrash  things  out.  Now,  it  is  true,  there  are  bodies  within 
the  Government  that  are  supposed  to  supply  this  kind  of  debate — 
such  things  as  the  National  Security  Council  or  the  Cabinet  itself. 
But  as  a  man  who  has  sat  in,  as  a  staff  member,  of  course,  not  as  a 
member — but  as  a  man  who  has  sat  in  on  such  meetings,  these  are 
no  substitute  whatsoever.  What  they  become  in  effect— well,  it  is 
sort  of  like  a  poor  teacher  with  a  class  sitting  around  him,  everyone 
trying  desperately  to  determine  just  what  it  is  that  the  President 
wants  to  do.  And  once  they  find  out  what  he  wants  to  do,  then  they 
run  as  fast  as  possible  to  get  there  first  with  the  suggestion  of  the 
best  way  to  do  it.  And  this  is  not  really  debate. 

I  have  one  very  rigid  contrast  in  mind  that  goes  back,  I  imagine, 
to  1954 — I  have  forgotten  the  precise  date — when  the  President 
asked  for  some  sort  of  survey  of  the  Senate 

Senator  Fuebright.  Did  you  say  1964? 

Mr.  Reedy.  I  mean  1954.  For  some  sort  of  survey  of  the  Senate 
Democrats  to  determine  what  would  be  the  reaction  of  sending 
American  forces  to  Dien  Bien  Plm  to  help  the  French.  For  that  pur- 
pose, a  meeting  of  the  Senate  Democratic  Policy  Committee  was 
called.  Now,  that  day,  there  was  debate.  I  can  still  recall  the  passion 
that  was  in  the  voices  of  the  men  sitting  around  that  table.  There 
was  fist  banging,  there  was  table  slamming,  there  was  some  language 
that  I  do  not  believe  would  be  used  on  the  Senate  floor.  And  this 
was  quite  proper,  because  an  issue  of  life  and  death  was  being  de- 
bated. And  this  is  the  way  men  react  when  they  are  really  confronted 
with  basic  emotional  important  issues. 

I  contrast  that  with  what  I  have  seen  in  the  National  Security 
Council  and  in  the  Cabinet,  where  everything  is  very  gentlemanly, 
or  where  whatever  dissent  takes  place  is  a  sort  of  official  dissent  that 
can  always  be  anticipated.  You  know,  the  sort  of  thing  where  we 
finally  reach  the  man  who  is  supposed  to  dissent  and  you  know  who 
he  is  going  to  be.  because  he  is  the  one  who  always  dissents  anyway ; 
that  is  the  role  he  has  adopted.  And  he  will  make  some  remark  such 
as,  "well,  all  I  can  say,  Mr.  President,  is  that  I  really  do  not  think 
we  know  where  we  are  going."  That  makes  everyone  in  the  room 
feel  happy  because  they  assume  they  have  heard  both  sides  of  the 
issue. 

Well.  Senator.  I  submit  this  is  not  genuine  debate.  I  do  not  believe 
that  men  with  any  sincerity  or  any  passion  or  any  conviction  really 
argue  things  out  that  way.  Debate  over  issues  of  that  size,  debate 
over  issues  that  decide  whether  our  sons  are  going  to  go  out  and 
wade  through  a  rice  paddy  in  Vietnam  with  somebody  shooting  at 
them — I  do  not  think  people  are  gentlemanly  about  things  like  that. 
I  believe  that  is  bound  to  lead  to  some  passion. 

But  instead,  within  the  executive  branch  of  the  Government,  what 
is  the  old  saying,  that  one  with  God  is  a  majority?  Well,  one  is  a 
majority  in  the  executive  branch  of  the  Government.  And  the  so- 
called  discussions,  so-called  debates,  are  really  monologues  in  which 
one  man  is  getting  reflections  of  what  he  sends  out.  This  is  not 
debate. 

Senator  Fuebrigitt.  I  would  gather  from  that  line  of  thought  that 
the  basic  assumptions  upon  which  policy  is  made  are  never  really 
debated. 
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Mr.  Reedy.  No. 

Senator  Fulbright.  It  is  just  how  you  carry  it  out;  that  is,  you 
said  people  in  the  meeting  try  to  find  out  what  the  President  wants 
and  then  try  to  find  out  how  to  enable  him  to  achieve  that.  They  do 
not  really  question  whether  what  he  wants  or  not  is  correct;  is  that 
right  ? 

Mr.  Reedy.  Right.  That  is  quite  correct;  also,  I  have  never  been 
quite  certain  myself  just  where  the  basic  assumptions  arise;  usually, 
of  course,  since  the  executive  branch  consists  of  people  who  are  ac- 
tively engaged  in  doing  something,  they  very  rarely  go  to  the 
question  of  assumptions. 

A  person  who  is  engaged  in  an  actual  operating  task,  a  man  who 
has  been  given  an  assignment  to  fulfill,  seldom  becomes  philosophi- 
cal about  it  or  seldom  says,  what  is  the  basis  of  this?  Why  am  I 
doing  this  thing?  His  only  questions  are  what  is  the  best  way  to  do 
this  thing? 

I  think  some  very  interesting  studies  could  be  performed  on  just 
where  the  basic  assumptions  of  our  policies  arise.  Possibly,  they 
arise  out  of  some  of  these  elaborate  studies  made  from  time  to  time, 
although  I  cannot  help  having  some  skepticism  about  it.  Possibly, 
they  are  things  like  Topsy,  that  just  grow. 

Possibly,  they  are  simply  accidental  collisions  of  various  person- 
alities who  happen  to  have  inherited  a  certain  set  of  circumstances 
and  just  assume  that  that  set  of  circumstances  is  one  that  has  to 
continue. 

Basic  assumptions  are  rarely  questioned,  Senator. 

Senator  Fulbright.  You  mentioned  the  "Pentagon  Papers"  and 
others  have  also  said  they  are  not  complete.  It  has  been  suggested 
most  informally  that  the  real  decisions  were  made  at  the  Tuesday 
luncheons.  Do  you  know  anything  about  that?  Is  that  a  valid 
statement  ? 

Mr.  Reedy.  I  do  not  know,  Senator.  I  suspect  they  would  have 
come  more  close  to  a  point  at  which  decisions  would  be  made  than 
any  other.  I  was  not  privy  to  the  Tuesday  luncheons.  I  am  not  aware 
of  the  type  of  discussion  that  went  on  in  there.  But  my  general  ex- 
perience is  sufficient  to  make  me  skeptical  of  any  form  of  debate 
between  any  person  and  the  President. 

You  see,  the  problem  with  the  Presidency,  is  that  it  is  one  position 
that  we  have  established  which  has  no  peers.  It  is  a  rather  strange 
thing.  We  have  perpetuated  a  form  of  monarchy  in  the  Presidency. 
By  that  I  do  not  mean  a  tyranny,  because  the  founding  fathers 
quite  wisely  safeguarded  against  that  by  withholding  certain  pow- 
ers from  the  Executive  that  a  truly  tyrannical  monarch  would  have, 
and  to  this  day  he  does  not  have  those  powers.  But  nevertheless,  he 
is  a  man  without  peers  and  the  deference  that  is  paid  to  him  is  a 
quite  understandable  thing.  It  is  not  a  deference  that  arises  out  of 
fear,  although  it  might,  under  some  circumstances.  It  is  not  a  defer- 
ence that  arises  out  of  sycophancy,  though  it  might  under  some  cir- 
cumstances. It  is  a  deference  that  arises  out  of  his  unique  position; 
that  he  is  the  President  of  the  United  States  while  he  is  in  office. 

The  real  mischief  is  we  have  provided  that  he  is  the  one  man  who 
has  a  dual  role  in  the  U.S.  Government  in  the  sense  that  he  holds 
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the  position  of  a  monarch  and  at  the  same  time,  operates  the  Govern- 
ment. "When  we  put  those  two  together,  we  have  created — i — 

Senator  Ftjlbright.  This  is  heresy.  I  agree  with  it.  But  we  have 
come  to  believe  that  our  safety  depends  on  the  man  in  the  White 
House. 

Mr.  Reedy.  Right. 

Senator  Ftjlbright.  Going  back — since  then,  going  back  to  the 
election  of  1948,  this  office  has  undertaken  to  demean  the  position  of 
the  Congress.  The  main  issue  in  1948  was  this  do-nothing,  good-for- 
nothing  Congress. 

Mr.  Reedy.  Yes. 

Senator  Ftjlbright.  And  today,  it  is  very  difficult  to  get  across 
what  I  think  is  your  message,  that  this  is  not  just  a  matter  of  some 
quarrelsome  Congressmen  versus  the  Presidency,  but  there  is  within 
this  question  of  participation  by  the  Congress  the  essence  of  our 
system;  that  is,  its  virtue,  if  it  has  any,  and  I  think  it  does.  And 
the  essence  of  that  role  is  serious  adversary  discussion. 

Mr.  Reedy.  Right. 

Senator  Fulbright.  As  you  have  said,  it  cannot  take  place  within 
the  Executive,  because  there  is  nobody  to  discuss  with.  They  are  not 
equals.  You  said  a  moment  ago  that  the  word  "cooperation"  has  no 
significance  when  it  is  not  between  people  each  with  relatively  the 
same  power  base.  It  is  not  cooperating  with  one  who  is  subserving 
and  one  who  assumes  that  he  is  dominant. 

Now,  just  a  word.  Mr.  Chairman,  I  apologize,  but  I  wanted  to 
take  just  a  little  more  time  about  why  it  is,  Mr.  Reedy,  that  discus- 
sion, debate,  adversary  debate,  in  the  Congress  is  valuable.  I  do  not 
think  the  press  does  this  deliberately  but  they  liave  succeeded,  I 
think,  in  making  many  of  the  people  in  the  country  think  that  Con- 
gressmen are  a  bunch  of  boobs.  People  like  Mr.  Acheson  make  no 
bones  about  it.  They  just  say  they  are  boobs  and  ought  to  have  nothing 
to  do  with  foreign  policy  or  anything  else.  This  has  been  going  on 
for  a  long  time.  And  he  is  not  the  only  one.  His  successors  in  that 
office  have  taken  the  same  attitude.  And  I  cannot  deny  that  they 
have  made  a  great  deal  of  progress  in  converting  the  country. 

But  why  is  it  very  important  that  this  discussion  take  place,  even 
though  we  are  very  ordinar}T  people  in  the  Congress?  None  of  us 
presume  to  be  great  leaders.  We  are  just  ordinary  representatives. 
I  think  that  is  fair  to  say,  that  we  are  neither  better  nor  worse  than 
the  average  people  in  this  country.  That  being  so,  and  contrasted  to 
this  great  leader  in  the  Executive,  why  is  it  significant  and  what  is 
the  value  in  having  a  debate  take  place  and  the  focus  of  the  attention 
of  the  people  in  the  country  being  on  it? 

Mr.  Reedy.  I  think  it  goes  back  to  the  basic  essentials  of  the  Gov- 
ernment, Over  the  last  30  or  40  years — I  think  it  began  with  the 
depression — our  eyes  became  focused  on  one  aspect  of  the  Govern- 
ment and  one  only— that  is,  the  problem-solving  aspect.  How  are 
you  going  to  get  people  back  to  work,  how  are  you  going  to  get  some 
decent  floors  under  farm  prices,  how  are  you  going  to  get  some  de- 
cent floors  under  wages,  how  are  you  going  to  take  care  of  health 
needs?  I  think  because  those  problems  were  so  great  at  that  time, 
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we  took  our  eyes  off  the  other  essential  of  government,  which  is  that 
somehow,  the  Nation  must  be  held  together. 

Now,  holding  a  nation  together  is  a  very  difficult  art.  It  is  really 
the  art  of  politics.  I  have  never  despised  the  word  "politics"  and  I 
am  very  unhappy  that  in  the  English  language,  at  least  as  spoken  in 
America,  it  has  become  a  pejorative  word,  because  I  think  it  is  one 
of  the  necessary  professions. 

I  do  not  think  any  sort  of  decent  orderly  structure  is  possible 
without  it.  And  the  art  of  holding  a  country  together  in  a  democracy 
is  the  art  of  politics  and  that  is  the  art 'of  convincing  everybody 
that  he  has  had  his  say. 

You  can  hold  a  country  together  two  ways:  One  way  is  to  send 
out  the  rifles  and  the  men  in  jack  boots  who  pound  on  your  door  at 
3  a.m.  and  make  life  uncomfortable  or  impossible  for  you  if  you  are 
not  in  line  with  the  prevailing  view.  This  is,  of  course,  the  classic 
way  in  which  unity  is  formed  in  a  dictatorship. 

The  other  way  is  that  of  convincing  people  that  the  Government 
has  taken  them  into  account.  And  you  can  never  convince  a  person 
that  he  has  been  taken  into  account  unless  he  has  had  his  chance  to 
speak  his  piece. 

Now,  it  is  true  that  a  public  debate  can  be  a  terribly  disorderly 
thing.  There  are  very  few  people  in  the  nation  that  have  had  the 
opportunity  or  had  the  necessity  of  making  deep  studies  of  all  the 
very  complex  problems  that  confront  us  in  the  modern  world.  There- 
fore, I  think,  this  debate  has  to  have  a  focus  and  that  focus  has  to 
be  in  Congress,  where  I  believe  that  every  point  of  view,  or  even  the 
points  of  view  that  will  not  stand  up  too  well  under  logical  analysis, 
even  uninformed  points  of  view,  must  be  expressed  and  must  be  an- 
swered. Because  what  happens  when  you  do  not  go  through  that 
rather  painful  process  is  that  you  lose  the  essential  resource  for  any 
foreign  policy. 

I  believe  that  what  our  foreign  policymakers  have  forgotten  over 
the  last  30  or  40  years  is  that  a  nation  must  have  resources  and  the 
most  important  resource  is  the  people  of  that  nation  and  the  confi- 
dence they  have  in  the  government.  By  some  abstract  standards,  it 
may  be  possible  to  determine  a  course  that  is  absolutely  imputably 
right,  just  as  right  as  though  it  were  handed  down  from  the  mount 
engraved  on  tablets. 

t  do  not  believe  it,  but  let's  assume  that  is  possible.  It  still  does 
not  matter  unless  the  people  have  confidence  in  it  and  they  are  not 
going  to  have  confidence  in  it  unless  they  have  had  a  chance  to  talk 
it  out,  I  think  it  is  just  that  simple.  I  think  our  foreign  policy,  I 
think  our  country  could  be  destroyed  no  matter  how  wise  our  policies 
if  these  policies  are  strange  and  mysterious  things  to  the  people. 

Senator  Fulbright.  Lastly,  and  this  I  bring  up  because  it  is  cur- 
rent and  I  do  not  in  anyway  wish  to  prejudice  anybody.  But  we 
have  been  asked  not  to  speculate  much  on  nor  to  discuss  our  China 
policy.  I  personally  approve  of  this  gesture  of  the  President,  that 
he  is  going  to  try  to  normalize  our  relations  with  China.  I  hope  he 
can.  But  it  does  seem  to  me — and  I  think  it  is  consistent  with  what 
you  say — that  there  should  be  some  debate  as  to  what  should  be  our 
policy.  It  does  not  have  to  obligate  the  policy.  The  President  still 
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has  the  final  word.  This  would  be  very  healthy.  And  I  regret  that 
we  seem  to  have  been  put  under  wraps  and  there  is  a  reluctance  on 
the  part  of  the  Executive  to  be  forthcoming,  at  least  as  far  as  the 
Congress,  on  some  of  the  substantive  matters  involved. 

I  am  very  much  for  the  program.  I  would  like  to  do  anything  I 
know  to  make  his  way  easy  to  normalize  our  relations  with  China 
or  any  of  the  other  countries.  And  I  think  it  is  very  relevant  to 
what  you  are  saying. 

I  believe  he  would  be  more  likely  to  succeed,  the  country  would 
be  more  behind  him,  I  even  think  the  Chinese  would  be  more  reas- 
sured if  they  felt  as  a  result  of  an  enlightened  debate  took  place 
and  they  knew  where  they  stood.  This  is  just  he  most  currrent  exam- 
ple. I  could  say  the  same  with  other  instances. 

I  just  believe  and  I  wish  to  endorse  that  regardless  of  the  fact 
that  we  Congressmen  or  Senators  are  not  supermen,  that  we  are 
ordinary  men,  that  the  very  process  of  discussing  these  policies 

Mr.  Reedy.  I  have  not  found  too  many  supermen  in  the  executive 
branch,  either,  sir. 

Senator  Fulbright.  Well,  because  of  their  access  to  television  and 
other  reasons,  they  have  let  a  lot  of  people  think  they  are  or  ought 
to  be.  They  look  to  that  office  to  be  their  salvation.  They  are  now 
concentrating  on  it.  All  these  candidates,  everything  seems  depend- 
ent upon  who  is  in  the  Presidency.  I  always  thought  that  the  im- 
portant thing  was  the  preservation  of  the  institutions  of  the  Gov- 
ernment and  that  the  Presidency  was  only  one  of  them,  not  the  only 
one.  It  is  a  distortion  of  the  very  concept  of  our  system,  it  seems 
to  me,  to  exclude  the  participation  of  the  Congress  in  policymaking. 

Mr.  Reedy.  Right. 

I  can  see  this  very  well  in  the  China  thing,  Senator.  I,  myself, 
have  not  enough  basic  information  in  that  part  of  the  world.  I  am 
no  China  expert,  do  not  claim  to  be  a  China  expert,  do  not  intend 
to  become  a  China  expert.  Generally  speaking,  there  is  no  doubt  in 
my  mind  that  there  must  be  a  rapprochement.  You  can  not  just 
ignore  a  country  of  some  600  to  800  million  people.  But  I  can  see 
some  tremendous  problems  arising  merely  out  of  the  fact  that  this 
thing  has  been  announced  as  an  almost  accomplished  fact  with, 
really,  the  public  knowing  absolutely  nothing  other  than  that  a 
meeting  has  been  set  up. 

Senator  Fulbright.  And  the  Congress  knowing  nothing,  too. 

Mr.  Reedy.  Right.  So  what  is  going  to  happen  whenever  anything 
goes  wrong?  And  tilings  are  bound  to  go  wrong.  This  is  part  of  the 
human  condition.  Sometimes  a  person  simply  cannot  win  for  losing. 
And  I  think  that  probably  about  60  to  75  percent  of  the  time  in  life, 
things  go  wrong.  Then  the  Xation  will  not  be  prepared  to  stand  the 
shock  of  a  mistake. 

I  think  one  of  the  reasons  that  the  theory  of  corruption  and  venal- 
ity, the  search  for  devils,  has  become  so  prevalent  in  the  last  20  or 
30  years  is  that  we  have  had  this  air  of  omniscience  and  an  air  of 
omnipotence  out  of  the  executive  power  of  the  Government.  And  I 
think  they  have  done  too  good  a  job  of  selling  the  people  on  the  feel- 
ing that  they  are  omniscient.  Therefore,  when  a  mistake  happens,  it 
cannot  possibly  be  human  error  in  the  minds  of  the  people  who  have 
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been  told  these  men  are  omniscient.  There  must  be  some  evil  or  venal 
reason  for  it.  I  think  to  some  extent,  this  particular  psychology  is 
dinging  its  own  trap. 

The  same  thing  may  well  happen  in  China.  If  something  goes 
wrong,  it  is  going  to  be  rather  difficult  to  convince  the  average 
American  that  a  mistake  was  made.  I  think  that  is  why  things  usu- 
ally go  wrong,  because  of  mistakes,  because  we  did  not  know  enough 
about  it  at  the  time  it  happened  to  realize  that  there  are  traps  down 
the  road;  because  any  international  course  is  studded  with  spikes, 
has  wrong  turnings,  bad  turnings.  I  think  it  would  be  far  better  to 
run  the  risk  of  public  debate,  and  there  are  risks  to  it.  It  is  foolish 
to  say  there  are  no  risks  to  it,  There  are  plenty  of  risks.  But  I  think 
I  would  rather  run  the  risks,  knowing  that  once  the  goal  was 
achieved,  it  would  have  much  more  solid  support. 

Senator  Fulbright.  Lastly,  you  see  no  great  harm — well,  I  will  put 
it  this  way :  On  balance,  it  would  be  beneficial  if  the  members  of 
this  new  great  bureaucracy  did  respond  to  Congressional  hearings 
and  anticipate  any  debate? 

Mr.  Reedy.  Oh.  of  course.  I  think  this  is  one  of  the — I  really  feel 
more  concerned  about  this  development  of  a  new  department  of 
Government  than  almost  anything  else  that  has  happened  to  our 
country  in  the  last  40  or  50  years.  I  think  it  is  a  very,  very  danger- 
ous thing,  to  have  a  group  of  men  who  are  actually  in  the  process 
of  running  day-to-day  affairs  of  the  Government  with  no  outside 
check  on  them.  I  think  this  is  a  terribly  dangerous  thing.  Senator. 

Senator  Fttlbright.  Well.  Mr.  Chairman,  I  appreciate  your  allow- 
ing me  to  participate  here.  I  could  go  on  endlessly,  but  I  know  you 
have  other  business. 

Senator  Erven.  I  realize  the  vastness  of  this  whole  subject.  This 
is  our  fourth  day  of  hearings,  and  I  think  that  we  could  very  well 
spend  far  more  time  than  we  have  on  this  very  vital  subject. 

I  appreciate  the  contribution  that  the  Senator  from  Arkansas  has 
made  by  his  interrogation  of  the  witness. 

Senator  Fuebright.  Well.  I  thank  the  chairman  and  I  certainly 
compliment  him  on  taking  the  time,  because  I  agree  with  him,  this 
is  fundamental  to  our  system  of  Government  and  I  think  he  is  ren- 
dering a  great  service. 

Senator  Ervin.  I  would  also  like  to  thank  Mr.  Reedy,  because  I 
think  he  has  made  a  most  important  contribution  to  this  whole  dis- 
cussion and  has  placed  it  on  what  I  think  is  the  highest  philosophical 
plane. 

Mr.  Reedy.  Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Thank  you  very  much. 

Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  Mr.  Carl  F. 
Salans,  acting  legal  adviser,  Department  of  State,  and  he  is  here  to 
represent  Mr.  William  P.  Rogers,  who  is  Secretary  of  State. 

He  will  be  accompanied  by  former  Ambasador  Harrison  Symmes. 

Senator  Ervin.  I  want  to  welcome  both  of  you  gentlemen  to  the 
committee  and  express  to  you  our  appreciation  of  your  willingness 
to  appear  and  share  with  us  your  views  and  those,  I  understand,  of 
the  Secretary  of  State  on  this  matter. 
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STATEMENT  OF  CARL  F.  SALANS,  ACTING  LEGAL  ADVISEE, 
DEPARTMENT  OF  STATE,  ACCOMPANIED  BY  FORMER  AMBAS- 
SADOR HARRISON  SYMMES,  DEPUTY  ASSISTANT  SECRETARY 
FOR  CONGRESSIONAL  RELATIONS 

Mr.  Salans.  Thank  you  very  much. 

I  am  very  grateful  to  you  for  the  opportunity  of  being  here.  The 
Secretary  of  State  has  submitted  a  written  response  to  your  invita- 
tion to  him,  and  I  am  here  to  read  that  statement  to  you  and  to 
express  his  appreciation  to  the  committee. 

Before  I  do  that,  I  would  like  to  make  just  one  comment  on  the 
testimony  of  Mr.  Keedy  about  the  decisionmaking  process  in  the 
executive  branch  of  the  Government.  From  my  experience  in  the 
State  Department,  the  decisionmaking  process  there  seems  to  bear 
little  resemblance  to  the  description  he  gave  of  the  decisionmaking 
process  in  the  White  House.  There  certainly  is  a  great  deal  of  debate 
in  the  State  Department;  there  certainly  is  an  adversary  process,  in 
which  I  have  participated  many  times  and  have  been  licked  many 
times  in  the  course  of  that  process.  I  think  the  Secretary  of  State 
encourages  debate  and  an  adversary  process  in  the  State  Depart- 
ment. And  I,  for  one,  have  certainly  felt  throughout  my  dozen  years 
in  that  Department  perfectly  free  to  raise  different  points  of  view 
and  to  advocate  them  as  strongly  as  I  could. 

Senator  Ervin.  I  think  that  is  highly  desirable.  I  have  not  had 
any  real  opportunity  to  know  about  what  goes  on  m  the  Wliice 
House.  But  in  the  absence  of  the  truth  which  makes  men  free,  I 
indulge  in  the  assumption  that  perhaps  too  many  of  those  on  the 
White  House  staff  who  advise  the  President  are  people  who  are 
sometimes  tempted  to  succumb  to  the  temptation  to  express  to  the 
President  views  which  they  suppose  his  close  advisers  maintain  or 
which  they  think  the  President  maintains.  People  who  happen  to 
ascend  Mount  Olympus  as  advisers  to  Jupiter  suffer  a  very  constant 
temptation  to  ascribe  to  Jupiter  extreme  wisdom  and  are  sometimes 
afraid  of  taking  any  views  which  they  think  might  be  inconsistent 
with  the  supposed  supreme  wisdom  of  Jupiter. 

These  are  observations  I  make  in  a  total  state  of  ignorance,  unob- 
structed by  the  truth  which  makes  men  free. 

Mr.  Salans.  There  is  that  temptation,  Mr.  Chairman.  It  is  greatly 
to  be  resisted. 

Let  me  now  proceed  to  read  the  statement  of  Secretary  Rogers. 

STATEMENT  OF  HON.  WILLIAM  P.  ROGERS,  SECRETARY  OF  STATE, 

AS  READ  BY  CARL  F.  SALANS 

Mr.  Salans.  I  appreciate  the  opportunity  of  submitting  this  state- 
ment to  the  Senate  Subcommittee  on  Separation  of  Powers  in  con- 
nection with  its  consideration  of  S.  1125,  concerning  Executive 
privilege. 

The  Chairman  of  this  Subcommittee  has  stated  that  the  'separation  of 
powers  questions  in  this  measure  are  exceedingly  important,'  and  I  concur 
in  this  statement.  As  you  know,  as  Attorney  General  I  delivered  a  compre- 
hensive statement  on  the  subject  of  Executive  privilege  on  March  6,  1958 
before   the   Subcommittee   on   Constitutional   Rights   of   the   Senate  Judiciary 
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Committee.  In  the  present  statement,  I  will  not  repeat  the  exhaustive  review 
of  the  subject  contained  in  my  earlier  testimony. 

The  doctrine  of  Executive  privilege  arises  not  from  any  statute  or  admin- 
istrative regulation,  but  rests  directly  on  the  Constitution  itself  and  the 
design  of  the  Founding  Fathers  for  a  separation  of  powers  between  the 
Executive  Branch,  the  Legislative  Branch  and  the  Judiciary.  Executive 
privilege  is  the  power  of  the  President  to  preserve  the  integrity  of  his  con- 
stitutionally assigned  functions  by  withholding  information  the  disclosure 
of  which  would  impair  the  process  by  which  the  Executive  Branch  carries 
out  those  functions  or  would  be  contrary  to  the  public  interest.  The  privilege 
has  been  exercised  only  on  rare  occasions.  The  Executive  Branch,  in  the 
overwhelming  number  of  cases,  has  provided  information  requested  by  the 
Congress.  This  practice  is  in  recognition  of  the  constitutional  responsibility 
of  the  Congress  to  make  investigations  and  seek  information  in  order  to 
enable  it  to  carry   out  the   legislative   responsibilities   assigned   to   it. 

It  has  been  commonly  accepted,  by  Congress  as  well  as  by  the  Executive 
Branch  and  the  Judiciary  since  the  time  of  George  Washington's  presidency 
that  there  are  certain  matters  the  disclosure  of  which  by  the  Executive 
Branch  would  not  be  in  the  public  interest.  On  occasion,  this  is  so  because 
disclosure  would  reveal  confidential  communications  to  and  from  foreign 
governments,  the  revelation  of  which  would  be  prejudicial  to  our  foreign 
relations  and  to  the  detriment  of  this  nation's  well-being;  other  times  it  is 
considered  that  the  exposure  of  differing  and  sometimes  strongly  held  views 
within  the  Executive  Branch  in  connection  with  the  formulation  of  policy 
or  the  execution  of  a  program  would  discourage  Executive  Branch  officials 
in  the  future  from  dealing  in  utter  candor  as  their  effective  functioning 
requires.  There  can  be  other  reasons  for  deeming  disclosure  not  to  be 
appropriate,  but  in  each  case  the  ultimate  criterion  is  whether  or  not  the 
public  interest  would  be  served.  The  rationale  for  the  privilege  was  described 
by  a  member  of  the  Senate,  Senator  Spooner,  some  years  ago,  in  1906 : 

"It  would  not  be  admissible  at  all  that  either  House  should  have  the 
power  to  force  from  the  Secretary  of  State  information  connected  with  the 
negotiation  of  treaties,  communications  from  foreign  governments,  and  a 
variety  of  matters  which,  if  made  public,  would  result  in  very  great  harm 
in  our  foreign  relations — matters  so  far  within  the  control  of  the  President 
that  it  has  always  been  the  practice,  and  it  always  will  be  the  practice,  to 
recognize  the  fact  that  there  is  of  necessity  information  which  it  may  not 
be  compatible  with  the  public  interest  should  be  transmitted  to  Congress — to 
the  Senate  or  to  the  House." 

It  may  be  illuminating  to  refer  to  some  historic  examples  of  the  exercise 
of  Executive  privilege  which  bear  on  the  issues  raised  by  the  bill  now 
pending  before  your  committee.  When  President  Washington  was  asked  by 
the  Congress,  in  the  course  of  its  investigation  into  the  failure  of  an  expedi- 
tion under  the  command  of  one  General  St.  Clair,  to  produce  relevant  papers, 
he  and  his  cabinet  concluded : 

"That  the  Executive  ought  to  communicate  such  papers  as  the  public  good 
would  permit,  and  ought  to  refuse  those,  the  disclosure  of  which  would 
injure  the  public.  Consequently  were  to  exercise  a  discretion." 

While  President  Washington  ultimately  determined  that  the  papers  re- 
quested could  be  furnished  without  injury  to  the  public,  he  and  subsequent 
Presidents  later  acted  upon  the  general  principle  he  formulated  regarding 
executive  privilege. 

In  1796,  the  House  of  Representatives  requested  President  Washington 
to  lay  before  the  House  a  copy  of  the  instructions  to  ministers  of  the  U.S. 
who  negotiated  a  treaty  with  Great  Britain  together  with  the  correspondence 
and  other  documents  relating  to  that  treaty.  In  declining  to  comply  with 
the  request,  President  Washington  said :  ".  .  .  as  it  is  essential  to  the  due 
administration  of  the  government  that  the  boundaries  fixed  by  the  Con- 
stitution between  the  different  departments  should  be  preserved,  a  just 
regard  to  the  Constitution  and  to  the  duty  of  my  office  forbids  a  compliance 
with  your  request." 

You  are  familiar  with  President  Jefferson's  refusal  to  comply  with  Chief 
Justice  Marshall's  subpoena  in  the  trial  of  Aaron  Burr.  President  Jefferson 
also  declined  to  make  available  for  testimony  in  another  trial  the  Secretary 
of  State,  the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  three  clerks 
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of  the   State  Department  on  grounds  that  their  official  duties   could  not  be 
dispensed  with. 

More  recently,  on  two  occasions  during  the  Administration  of  President 
Truman,  a  subcommittee  of  the  House  Committee  on  Education  and  Labor 
issued  subpoenas  to  John  R.  Steelman,  who  held  the  title  "Assistant  to  the 
President."  In  both  instances  he  returned  the  subpoena  with  a  letter  stating 
that  "in  each  instance  the  President  directed  me,  in  view  of  my  duties 
as  his  assistant,  not  to  appear  before  your  subcommittee."  (H.  R.  Rep.  No. 
1595,  80  Cong.,  2nd  Sess.,  pp.  3,  12.  Investigation  of  GSI  Strike,  Hearing 
Before  a  Special  Subcommittee  of  the  Committee  on  Education  and  Labor, 
H.   R.   80th  Cong.  2nd    Sess.    pp.   347-353.) 

In  1955,  in  connection  with  the  hearing  on  the  Dixon-Yates  contract  before 
the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate  Judiciary  Com- 
mittee, Presidential  Assistant  Sherman  Adams  declined  to  respond  to  a 
formal  invitation  to  appear  before  the  subcommittee.  He  relied  on  his 
"official  and  confidential  relationship  to  the  President"  as  the  basis  for  his 
refusal.  ( Power  Policy :  Dixon  Yates  Contract,  Hearings  on  S.  Res.  61 
Before  the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate  Com- 
mittee on  the  Judiciary,  38th  Cong.,  1st  Sess.   (1956)  at  676). 

During  the  hearings  on  the  nomination  of  Mr.  Justice  Fortas  to  be  Chief 
Justice  of  the  U.S.,  the  Senate  Judiciary  Committee  requested  W.  DeVier 
Pierson,  Associate  Special  Counsel  to  the  President,  to  appear  and  testify 
regarding  the  drafting  of  legislation  authorizing  Secret  Service  protection 
for  Presidential  candidates.  Pierson  declined  the  invitation,  writing  Senator 
Eastland  as  follows: 

"As  Associate  Special  Counsel  to  the  President  since  March,  1967,  I  have 
been  one  of  the  'immediate  staff  assistants'  provided  to  the  President  by 
law.  (3  U.S.C.  105,  106)  It  has  been  firmly  established,  as  a  matter  of  prin- 
ciple and  precedents,  that  members  of  the  President's  immediate  staff  shall 
not  appear  before  a  congressional  committee  to  testify  with  respect  to  the 
performance  of  their  duties  on  behalf  of  the  President.  This  limitation, 
which  has  been  recognized  by  the  Congress  as  well  as  the  Executive,  is 
fundamental  to  our  system  of  government.  I  must,  therefore,  respectfully 
decline  the  invitation  to  testify  in  these  hearings."  (Nomination  of  Abe 
Fortas  and  Homer  Thornberry,  Hearing  Before  the  Committee  on  the 
Judiciary,  U.S.   Senate,  90th  Cong.  2nd  Sess.,  pp.  1347,  1348.) 

It  is  against  this  background,  both  the  importance  and  the  common  ac- 
ceptance of  the  doctrine  of  Executive  privilege,  dictated  by  the  Constitution's 
separation  of  powers,  that  one  must  consider  S.  1125.  Briefly,  the  bill  would 
require  any  employee  of  the  Executive  Branch  actually  to  appear  before  the 
Congress  or  any  committee  thereof  in  response  to  a  request,  even  though 
Executive  privilege  were  to  be  exercised  with  respect  to  the  entirety  of  the 
testimony  sought  to  be  elicited.  The  bill  would  also  require  that  any  claim 
of  Executive  privilege  be  supported  by  a  statement  signed  personally  by  the 
President. 

I  think  that  enactment  of  such  a  bill  is  unnecessary  in  view  of  the 
extremely  limited  invocation  of  Executive  privilege,  which  fact  I  have 
already  noted.  Moreover,  as  a  practical  matter,  there  is  little  benefit  dis- 
cernible to  the  Congress  in  having  witnesses  appear  if  they  are  unable  to 
testify.  More  seriously,  it  seems  to  me  the  bill  attempts  by  legislation  to 
impair  the  President's  exercise  of  Executive  privilege  by  requiring  officials 
of  the  Executive  Branch  to  appear  before  Congressional  Committees  even 
if  the  President  directs  that  they  not  do  so.  Insofar  as  the  bill  purports 
to  do  this,  it  is  of  questionable  constitutionality. 

I  should  refer  in  closing  to  the  memorandum  issued  by  President  Nixon 
early  in  this  Administration,  on  March  24,  1969,  addressed  to  the  heads  of 
all  Executive  Departments  and  agencies  in  which  the  President  stated  the 
policy  of  this  Administration  regarding  requests  from  Congress  for  infor- 
mation.  The  President  stated, 

"The  policy  of  this  Administration  is  to  comply  to  the  fullest  extent  possible 
with  Congressional  requests  for  information.  While  the  Executive  Branch  has 
the  responsibility  of  withholding  certain  information  the  disclosure  of  which 
would  be  incompatible  with  the  public  interest,  this  Administration  will 
invoke  this  authority  only  in  the  most  compelling  circumstances  and  after 
a    rigorous  inquiry  into  the  actual  need  for  its  exercise.   For  those  reasons 
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Executive  privilege  will  not  be  used  without  specific  Presidential  approval." 
I  respectfully  submit  that  under  our  constitutional  system  of  separation  of 
powers  questions  of  disclosure  by  one  branch  to  the  other  must  be  handled 
through  cooperation  between  branches,  and  not  by  the  enactment  of  rigid 
rules  which,  albeit  well  intentioned,  would  impair  the  power  of  one  branch 
to  carry  out  faithfully  and  properly  its  constitutionally  assigned  responsi- 
bilities. 

Thank  you,  Mr.  Chairman. 

Senator  Ervin.  It  is  my  understanding  that  George  Washington 
stated,  in  connection  with  the  investigation  of  the  failure  of  the 
military  expedition  under  General  St.  Clair,  that  the  Executive, 
in  substance,  had  the  right  to  refuse  to  disclose  information  to  Con- 
gress if  he  thought  that  the  public  good  required  such  action.  I  do 
not  know  whether  my  understanding  of  the  facts  and  yours  coincide, 
but  my  recollection  is  that  after  having  made  this  statement,  Presi- 
dent Washington  gave  all  of  the  documents  to  the  Congress. 

Mr.  Salans.  Yes,  sir. 

Senator  Erven.  And  for  this  reason,  this  is  not  a  very  solid  prece- 
dent on  the  right  of  the  Executive  to  withhold,  because  while  the 
President  asserted  the  right,  he  did  not  exercise  it. 

Mr.  Salans.  You  are  correct,  Mr.  Chairman. 

He  enunciated  the  principle  of  executive  privilege  but  found  in 
that  particular  case  that  the  documents  that  were  requested  could  be 
released  without  any  injury  to  the  public.  He  later,  though,  on  an- 
other occasion  cited  within  the  Secretary's  statement,  did  refuse  to 
comply  with  a  request  for  documents  relating  to  the  negotiation 
of 

Senator  Ervin.  That  was  in  connection  with  the  Jay  Treaty? 

Mr.  Salans.  That  was  in  connection  with  the  Jay  Treaty. 

Senator  Erven.  In  that  case,  he  had  submitted  the  documents  to 
the  Senate,  had  filed  them  with  the  Senate  clerk,  and  had  extended 
permission  to  the  Members  of  the  House  of  Representatives  to  come 
over  to  the  Senate  and  read  the  documents  if  they  saw  fit. 

Then  the  House  commanded  the  production  of  the  documents  and 
George  Washington  refused  to  surrender  them  to  the  House  on  the 
ground  that  the  House  had  nothing  to  do  with  the  ratification  of 
treaties.  President  Washington  stated  that  the  Senate  was  entitled 
to  the  documents  because  it  had  jurisdiction  to  ratify  treaties,  but 
that  the  House  did  not  have  jurisdiction. 

And,  as  I  recall,  he  further  stated  that  if  the  House  had  wanted 
the  documents,  for  example,  for  the  impeachment  of  some  of  the 
negotiators  of  the  Jay  Treaty,  then  the  House  would  have  been 
entitled  to  receive  the  papers. 

In  other  words,  what  he  did  in  effect  was  hold  that  as  a  general 
proposition,  the  Congress  is  entitled  to  have  information  from  the 
executive  branch  of  the  Government  if  that  information  is  reason- 
ably necessary  to  enable  a  particular  House  of  Congress  to  discharge 
some  function  confided  in  it  by  the  Constitution. 

Mr.  Salans.  Yes,  sir.  That,  I  think,  would  still  be  the  proper 
understanding. 

Senator  Erven.  This  rule  which  you  describe  as  having  been  in- 
voked by  one  of  the  special  assistants  to  the  President  at  the  time 
of  the  Senate  Judiciary  Committee  hearings  on  the  Fortas  nomina- 
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tion  is  a  rule  which  is  directed  to  the  character  of  the  evidence 
sought  rather  than  to  the  mere  personality  of  the  Presidential  assist- 
ant, I  take  it,  In  other  words,  the  rule  is  designed  to  prevent  the 
disclosure  of  confidential  communications  made  to  the  President  by 
one  of  his  advisers  for  the  purpose  of  assisting  the  President  in  the 
formulation  of  policy  or  in  the  determination  of  a  plan  to  execute 
policy. 

Mr.  Salans.  Yes.  I  believe  that  that  has  certainly  been  one  of 
the  grounds  on  which  close  advisers  to  the  President  have  been 
thought  to  be  excepted  generally. 

Senator  Ervix.  I  wish  to  express  my  appreciation  to  the  Secretary 
of  State  for  sending  you  here  to  give  us  the  benefit  of  your  views 
and  his.  You  might  tell  him  that  the  opinion  he  gave  as  Attorney 
General  some  years  ago  has  been  very  much  discussed  by  different 
witnesses  here,"  and  I  am  compelled  to  say  that  some  of  them  disa- 
greed with  the  views  he  expressed  just  like  some  people  disagree  on 
some  occasions  with  some  of  the  sound  notions  I  entertain  about 
things. 

Mr.  Salans.  I  will  relay  that  to  him,  Mr.  Chairman. 

Senator  Ervix.  We  are  very  glad  to  have  the  Ambassador  here 
with  us. 

Mr.  Stmmes.  Thank  you,  sir. 

Senator  Ervix.  I  understand  the  Ambassador  is  one  of  those  very 
fortunate  people  who  happens  to  be  a  resident  and  citizen  by  birth 
of  what  I  consider  the  fairest  spot  under  the  cope  of  heaven,  the 
State  of  North  Carolina. 

Mr.  Stmmes.  That  is  correct,  sir. 

Senator  Ervin.  Senator,  do  you  have  any  questions? 

Senator  Fulbright.  I  have  just  one  or  two  questions. 

You  state  that  this  bill  is  questionable  on  constitutional  grounds. 

What  provision  of  the  Constitution  do  you  think  it  violates? 

Mr.  Salans.  Senator  Fulbright,  you  know  the  doctrine  of  execu- 
tive privilege  is  not  founded  on  any  specific  provision  of  the  Con- 
stitution. It  is  a  doctrine  that  derives  as  I  have  indicated,  from  the 
separation  of  powers ;  just  as  the  congressional  right  of  investigation 
and  inquiry  is  not  founded  in  any  specific  provision  of  the  Consti- 
tution. 

But  the  whole  notion  of  separation  of  powers  is  the  foundation 
of  the  executive  privilege, 

Senator  Fulbright.  Then  are  you  saying  that  the  Congress  has 
no  right  to  information  from  any  part  of  the  executive  branch? 

Mr.  Salans.  Oh,  absolutely  not. 

Senator  Fulbright.  Then  I  do  not  quite  understand  how  it  is 
constitutionally  questionable. 

Mr.  Salans.  Well.  Congress  has  a  right  to  receive,  as  the  chairman 
said,  information  which  is  reasonably  related  to  its  own  functions 
as  legislature. 

Senator  Fulbright.  That  is  right, 

Mr.  Salans.  That  is  not  an  absolute  right. 

Congress  does  not  have  a  right  to  every  piece  of  information  in 
the  executive  branch,  any  more  than  the  executive  branch  has  a  right 
to  every  piece  of  information  in  the  legislative  branch.  So  I  think 
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when  a  bill  attempts  to  force  the  President  to  produce  a  witness 
under  any  circumstances  and  leaves  him  no  discretion,  that  raises 
a  constitutional  issue:  Can  the  Congress,  by  legislation,  reduce  the 
President's  ability  to,  take  away  the  President's  ability  to,  withhold 
a  witness  from  the  Congress  if  he  decides  it  is  not  in  the  public 
interest  ? 

Senator  Fulbright.  I  think  the  distinction  arises  in  what  the 
chairman  just  said  about  personality.  If  there  is  any  validity  to 
executive  privilege,  it  is  not  the  privilege  of  not  allowing  Mr.  X, 
who  works  in  the  State  Department  or  the  National  Security  Coun- 
cil, to  be  immune  from  Congress.  It  may  relate,  if  at  all,  to  certain 
information,  not  to  the  person  of  anyone.  I  have  never  heard  it 
seriously  alleged  that  executive  privilege  means  that  he  may  grant 
immunity  to  any  or  all  the  individuals  from  congressional  powers 
of  investigation  as  distinguished  from  certain  confidential  communi- 
cations as  in  the  Fortas  case  that  the  chairman  mentioned. 

That  would  go  only  to  the  information.  This  bill  would  not  com- 
pel  him  on  information.  It  recognizes  the  existence  of  executive 
privilege  where  the  President  personally  asserts  it,  But  it  does  not 
recognize  immunity  to  an  individual  to  refuse  to  come,  because  the 
President  endows  him  with  this  immunity.  Do  you  think  that  is 
not  a  valid  distinction? 

Mr.  Salans.  I  think  it  is  not  a  valid  distinction. 

Senator  Fulbright.  You  think  it  is  an  unconstitutional  distinc- 
tion? 

Mr.  Salans.  I  have  cited  numerous  examples. 

Senator  Fulbright.  Let  me  give  you  one  example  which  interests 
me  because  of  the  emphasis  upon  this  personal  relationship. 

An  Englishman,  Sir  Robert  Thompson,  was  employed,  I  under- 
stand, for  over  a  period  of  months  and  paid,  I  think,  a  very  sub- 
stantial fee  running  into  tens  of  thousands — I  did  know,  but  I  have 
forgotten  it — to  make  a  report  on  Vietnam.  The  Committee  on 
Foreign  Relations  requested  that  report  from  the  Department  of 
State  on  December  24.  1969.  The  Assistant  Secretary  for  Congres- 
sional Relations.  Mr.  Abshire  replied  without  expressly  or  explicitly 
referring  to  executive  privilege;  I  gather  he  was  just  assuming  that. 
He  simply  said: 

I  regret  it  is  not  possible  to  comply  with  your  request.  Sir  Roberts'  most 
recent  report,  as  was  the  case  with  the  earlier  one,  was  prepared  for  the 
President  personally.  Thus,  in  line  with  the  Administration's  policy  in  such 
instances  and  our  reply  to  your  request  of  last  December  the  report  is  not 
being  made  available  to  the  Congress  nor  to  the  public. 

It  is  my  understanding  that  Mr.  Thompson  is  not  a  citizen  of  this 
country  nor  is  he  on  the  staff  nor  could  he  be  considered  a  Presiden- 
tial adviser  to  the  President  in  the  same  terms  that  Mr.  House  was 
or  Mr.  Harry  Hopkins.  How  do  you  reconcile  that  with  your  theory? 

Mr.  Salans.  I  do  not  think  that  falls  into  the  same  category. 
Senator  Fulbright.  That  was  not  a  case  where  you  were  requesting 
Sir  Robert  Thompson  to  appear  personally  before  your  committee. 

Senator  Fulbright.  No;  I  requested  his  report, 

Mr.  Salans.  I  am  not  aware  of  the  basis  on  which  that  report  was 
denied  you  other  than  the  language  that  you  have  just  quoted. 
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Senator  Ftjlbright.  Well,  it  does  not  say.  He  just  turns  it  down. 
I  mean  there  was  no  elaboration.  The  letter  is  here  as  part  of  the 
record,  which  I  furnished.  But  it  seems  a  little  odd  to  me  that  here 
is  a  man  hired  by  public  funds  to  make  a  report  on  a  matter  of 
great  public  interest — a  matter  certainly  within  the  jurisdiction  of 
the  committee  and  which  the  committee  was  interested  in  as  a  matter 
of  information.  But  it  was  denied. 

It  is  only  one  of  a  great  many  examples,  and  the  more  recent 
ones  which  I  cited  in  my  own  testimony.  The  executive  branch  does 
not  say  that  the  President  hereby  pleads  executive  privilege.  As  a 
matter  of  fact,  in  the  most  recent  one,  I  requested  the  Secretary  of 
Defense — it  just  happens  to  be  a  matter  dealing  with  foreign  mili- 
tary assistance — to  either  produce  the  particular  plans  or  to  plead 
executive  privilege.  So  far,  it  has  declined  to  do  either.  The  bill  is 
simply  stating  that  if  it  is  of  such  significance  that  the  President 
thinks  that  the  information  as  such  is  so  highly  sensitive  that  it 
should  not  be  made  public,  then  he  ought  to  plead  executive  privi- 
lege. That  is  about  what  the  bill  requires.  It  does  not  say  he  cannot 
plead  it.  This  casual  and  almost  universal  attitude  of  anything  of 
real  interest  that  the  Foreign  Relations  Committee  wants,  the  execu- 
tive branch — not  the  President  in  most  cases,  I  am  not  even  sure 
he  is  aware  of  it —  just  says,  no,  sorry,  we  do  not  wish  to  supply. 
They  do  not  plead  executive  privilege  or  anything  else. 

It  strikes  me  that  that  is  most  irregular  and  completely  defeats 
the  role  of  Congress  in  legislating  in  the  areas  in  which  it  must 
legislate. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Ervin.  It  has  been  a  long  time  since  I  read  about  the 
Aaron  Burr  trial,  and  I  am  not  quite  certain  in  my  recollection 
whether  there  was  a  subpoena  duces  tecum  issued  against  the  Presi- 
dent. But  my  recollection  is  that  President  Jefferson  submitted  for 
the  inspection  of  the  counsel  of  Aaron  Burr  the  papers  that  they 
had  requested.  It  is  also  my  recollection  that  Chief  Justice  Marshall, 
who  was  sitting  as  Circuit  Justice  in  that  case,  stated  in  a  written 
opinion,  whether  by  way  of  dicta  or  otherwise  I  am  not  of  fresh 
enough  recollection  to  say  that  a  subpoena  would  lie  for  the  present, 
a  subpoena  from  the  Court. 

Mr.  Salans.  That  was  Chief  Justice  Marshall's  opinion,  but  that 
was  not  President  Jefferson's  opinion. 

Senator  Ervin.  Well,  the  question  is  usually  determined  by  the 
judiciary.  But  unfortunately.  I  think  the  question  was  avoided  by 
the  fact  that  the  President  did  submit  the  documents  for  inspection 
by  Aaron  Burr's  counsel. 

Mr.  Salans.  Yes,  sir;  I  believe  that  is  right. 

Senator  Ervin.  I  thank  both  of  you  gentlemen. 

The  committee  will  stand  in  recess  until  11  o'clock  tomorrow. 
(Whereupon,  at  3  :55  p.m.,  the  committee  was  recessed  to  reconvene 
at  11  a.m.,  August  5,  1971.) 
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THURSDAY,   AUGUST   5,    1971 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

or  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  12  o'clock  noon  in 
room  2228  New  Senate  Office  Building,  Senator  Charles  McC.  Ma- 
thias,  Jr.  presiding. 

Present:  Senator  Mathias   (presiding). 

Also  present:  Rufus  L,  Edmisten,  Chief  Counsel  and  Staff  Direc- 
tor ;  and  Joel  M.  Abramson,  Minority  Counsel. 

Mr.  Edmisten.  I  just  spoke  with  Chairman  Ervin  who  is  unavoid- 
ably detained  because  of  an  executive  meeting  of  the  Subcommittee 
on  Constitutional  Amendments.  He  asked  me  to  open  today's  hearing. 
Senator  Mathias,  who  is  now  voting,  will  be  here  shortly. 

I  want  to  welcome  Mr.  Harrison  Wellford,  who  was  very  patient 
yesterday  when  we  were  unable  to  get  to  him. 

We  appreciate  the  patience  you  have  shown,  Mr.  Wellford.  Please 
begin  in  any  way  you  like. 

STATEMENT  OF  MR.  HARRISON  WELLFORD,  AN  ASSOCIATE  OF  THE 
CENTER  FOR  STUDY  OF  RESPONSIVE  LAW 

Mr.  Wellford.  Thank  you. 

My  name  is  Harrison  Wellford,  I  am  an  associate  of  the  Center 
for  the  Study  of  Responsive  Law,  which  directs  Ralph  Nader's  task 
force  in  Washington  and  around  the  country.  As  part  of  my  work  at 
the  Center,  I  have  directed  a  number  of  task  forces  which  have 
probed  Federal  regulatory  activities  and  I  have  written  and  lectured 
on  problems  of  citizens'  access  to  government  and  freedom  of 
information. 

I  appreciate  the  invitation  to  give  my  views  on  governmental 
secrecy  before  this  committee.  This  committee  has  performed  a  great 
public  service  in  highlighting  the  patterns  of  secrecy  which  have 
often  prevented  the  Congress  and  the  public  from  exercising  respon- 
sibly their  constitutional  powers.  Because  so  much  attention  has 
been  devoted  recently  to  denial  of  information  about  national  de- 
fense and  foreign  policy,  it  is  often  overlooked  that  secrecy  seems 
to  be  endemic  to  all  government  agencies.  It  matters  little  whether 
the  agency  is  concealing  the  latest  move  in  Southeast  Asia  or  the  fat 
content  of  a  hotdog.  If  an  official  feels  the  information  may  be  em- 
barrassing, the  result  is  the  same:  Stultifying  practices  of  evasion, 
delay,  and  arbitrary,  and  discriminatory  denials  in  defiance  of  the 

(479) 


480 

Freedom  of  Information  Act.  I  want  to  point  out  that  misuse  of  the 
doctrine  of  executive  privilege  and  problems  of  citizen  access  to 
government  are  very  closely  related.  Patterns  of  secrecy  are  set  at 
the  top.  They  easily  filter  down. 

In  the  last  2  years  the  Nader  task  forces  directed  by  the  Center 
for  Study  of  Responsive  Law  have  challenged  the  barriers  to  the 
citizen's  right  to  know  in  nearly  30  Federal  agencies  and  found 
them  formidable.  We  have  often  found  little  justification  for  the 
"deep  sense  of  pride"  that  President  Johnson  spoke  of  when,  on 
July  4,  1966,  he  signed  the  Freedom  of  Information  Act  in  the  belief 
"that  the  United  States  is  an  open  society  in  which  the  people's 
right  to  know  is  cherished  and  guarded." 

In  its  contacts  with  Federal  officials,  the  task  force  tried  to  convey 
information  about  unrepresented  constituencies.  It  also  tried  to  free 
the  officials  of  the  erroneous  information  which  convinced  them 
that  problems  did  not  exist.  Charles  Frankel,  in  his  memoir  of  his 
activities  in  the  State  Department,  gives  a  rationale  for  this 
strategy : 

I  used  to  imagine  when  the  government  took  actions  I  found  inexplicable, 
that  it  had  information  I  didn't  have.  But  after  I  had  served  in  the  govern- 
ment for  some  months,  I  found  that  the  issue  was  more  complex :  often 
the  government  does  know  something  that  people  on  the  outside  don't,  but 
it's  something  that  isn't  so  .  .  .  After  a  while  I  came  to  suspect  that  I 
might  not  be  dealing  with  hard  facts  but  rather  with  a  world  created  out 
of  hunch,  hope,  and  collective  illusion. 

Our  investigators  therefore  had  two  tasks:  To  get  the  facts  and 
to  try  to  free  regulatory  officials  from  the  collective  illusions  which 
sometimes  develop  in  bureaucracies  too  long  insulated  from  public 
scrutiny.  Neither  task  is  easy. 

In  Washington's  regulatory  agencies,  information,  especially 
timely  information,  is  the  currency  of  power.  The  fact  is  illustrated 
in  the  reply  of  a  leading  Washington  lawyer  when  asked  how  he 
prevailed  on  behalf  of  his  clients :  "I  get  my  information  a  few 
hours  ahead  of  the  rest."  The  industry  lobbyist  derives  his  influence 
from  his  superior  intelligence  apparatus.  From  routine  visits  to  an 
agency  and  leaks  from  carefully  cultivated  contacts,  he  anticipates 
agency  action  and  turns  it  to  his  advantage.  By  contrast,  most  citi- 
zens learn  about  an  agency's  plans  only  at  their  public  stage,  when 
a  decision  or  proposal  is  announced  in  the  Federal  Register  or  to 
the  press.  At  this  point,  the  opportunity  for  influence  by  the  public 
is  often  very  limited.  It  is  at  the  stage  of  inner  council  discussions, 
of  draft  reports,  and  interim  choices  by  an  agency's  lower  echelons 
that  the  real  decisions  are  most  often  made. 

Federal  regulatory  agencies  enjoy  great  discretionary  power  over 
the  programs  they  administer.  For  example,  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  which  directs  pesticide  control  offi- 
cials is  basically  a  blueprint  which  sketches  the  agency's  structure 
and  states  its  goals.  It  leaves  individual  officials  a  wide  freedom  of 
choice  in  applying  these  goals  to  concrete  cases.  Under  the  agency's 
legal  structure,  they  can  go  one  way  or  another:  They  can  delay 
registration  of  a  pesticide  by  requesting  additional  tests  for  safety 
or  accept  the  company's  safety  assurances  without  scrutiny;  they 
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can  apply  the  effectiveness  criteria  narrowly  or  broadly;  they  can 
decide  which  portion  of  the  law  to  enforce  or  not  to  enforce;  they 
can  decide  to  recall  a  dangerous  pesticide  immediately  or  allow  a 
company  to  sell  all  products  already  in  marketing  channels  if  it 
promises  not  to  produce  any  more. 

These  facts,  the  bureaucrat's  freedom  to  choose  and  the  value  of 
inside  information  in  helping  outsiders  influence  that  choice,  are 
the  cornerstones  of  the  lobbyists  profession  in  Washington.  For  the 
special  interests  which  form  an  agency's  regulatory  constituency, 
information  gathering  has  become  a  science.  I  think  one  example  of 
this  was  last  year  in  the  cyclamate  controversy,  where  within,  I 
think,  2  days  of  the  FDA's  announced  ban  on  cyclamates,  the  major 
soft  drink  companies — Pepsi  Cola,  Coca  Cola,  had  an  alternative 
sweetener  on  the  market.  This  was  not  the  result  of  48-hours  crisis 
work  in  their  laboratory.  They  knew  very  well  what  was  coming 
for  quite  some  time  before  that. 

And  I  am  not  saying  this  is  an  inappropriate  knowledge  for  them 
to  have.  I  am  saying  that  it  is  knowledge  that  should  be  obtained 
by  the  public  as  well  as  by  the  lobbyists  for  soft  drink  companies. 

As  a  result  of  pressure  from  regulated  interest,  many  agencies 
have  developed  an  information  policy  with  a  double  standard — one 
for  citizens  and  one  for  special  interest  groups.  In  the  Department 
of  Agriculture,  the  chemical  and  meat  industries  are  treated  in  ac- 
cordance with  the  principle  that,  "with  certain  exceptions,  the  rec- 
ords of  the  Department  are  freely  available  for  public  inspection." 
For  the  average  citizen,  however,  the  principle  is  turned  on  its  head, 
and  officials  guard  information  with  all  the  hauteur  of  a  citizen 
above  suspicion.  As  Dr.  George  Irving,  Administrator  of  the  Agri- 
cultural Research  Service  candidly  states :  "The  information  in  our 
files  ...  is  prepared  for  use  by  government  personnel  ...  It  is  not 
made  available  to  any  person  outside  the  government,  except  for 
the  few  documents  specified  .  .  ."  That  is  a  standard  that  has  been 
applied  to  citizens'  requests  with  which  we  have  been  associated. 

Senator  Mathias.  If  you  will  very  kindly  proceed.  Off  the  record. 

(Off  record  discussion.) 

Mr.  Wellford.  Thank  you.  Senator. 

The  double  standard  reflects  the  pattern  of  preferential  access 
which  lobbyists,  trade  associations,  and  corporations  have  established 
over  the  years.  The  impact  of  its  superior  access  to  information  has 
been  described  by  Nicholas  Johnson,  who  as  administrator  of  the 
Maritime  Administration  and  later  a  Commissioner  of  the  FCC,  has 
matched  wits  with  Washington's  most  entrenched  subgovernments ; 

"On  those  rare  occasions  when  proconsumer  action  is  proposed  in  an  agency, 
the  subgovernment  moves  in  to  block  it.  With  its  superior  intelligence-gathering 
apparatus,  leaks,  and  regular  agency  watching,  members  of  the  subgovernment 
can  anticipate  potential  agency  action  that  is  either  adverse  to  their  interests, 
or  that  can  be  turned  to  their  advantage.  Calls  are  made,  visits  are  arranged, 
studies  are  done  and  released,  Congressmen  are  made  to  be  interested,  the  full- 
page  ads  appear.  Who  is  surprised  any  longer  to  have  a  lobbyist  come  to  his 
office  to  discuss  the  contents  of  a  staff  document  the  Commissioners  have  not 
yet  seen — or  that  is  supposedly  under  confidential  consideration?  This  is  how 
things  work  in  Washington — the  point  is  that  the  public  has  no  one  to  represent 
their  interests  in  this  swamp." 
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The  relationship  between  free  access  to  information  and  responsi- 
ble government  is  very  direct.  Excessive  and  discriminatory  secrecy 
by  Federal  agencies  seriously  blocks  the  citizens  understanding  and 
ability  to  participate  in  government.  It  was  with  these  truths  in 
mind  that  Congress  passed  the  Freedom  of  Information  Act 
(FOIA)  in  1966.  According  to  a  1967  Attorney  General's  memoran- 
dum, Congress  intended  that: 

"Disclosure  be  the  general  rule,  not  the  exception  and  that  individuals 
have  equal  rights  of  access ;  that  the  burden  be  on  the  Government  to 
justify  the  withholding  of  a  document,  not  on  the  person  who  requests  it : 
that  individuals  improperly  denied  access  to  documents  have  a  right  to  seek 
injunctive  relief  in  the  courts,  that  there  be  a  change  in  Government  policy 
and  attitude." 

The  FOIA  has  not  lived  up  to  this  broad  promise.  One  problem  is 
that  the  Act  expects  of  public  officials  an  obedience  to  the  unenforce- 
able. If  a  public  officer  ignores  the  Act,  the  citizen  must  engage  the 
agency  in  court,  the  only  recourse  afforded  by  the  Act.  Those  who 
can  afford  legal  challenge  are  usually  those  special  interests  who 
need  the  FOIA  least  of  all.  Examination  of  court  records  establish 
this  point.  In  the  first  2  years  of  FOIA,  40  cases  were  brought  under 
the  act.  Thirty-seven  of  these  involved  corporations  or  private  par- 
ties seeking  information  for  some  private  claim  or  benefit.  Only 
three  cases  involved  a  demand  by  the  public  at  large  for  informa- 
tion. Most  surprising  of  all — there  has  still  never  been  a  court  action 
by  a  newspaper  initiated  under  the  Freedom  of  Information  Act. 
In  practice,  therefore,  the  attitudes  of  agency  personnel  determined 
whether  FOIA  was  to  be  a  pathway  or  roadblock  for  citizen  access. 

The  broad  discretion  in  the  Act  has  allowed  each  agency  to  create 
its  own  "common  law"  in  interpreting  it.  In  doing  so,  they  have 
developed  a  maze  of  confusing  and  contradictory  regulations.  Infor- 
mation which  is  claimed  to  be  exempt  from  disclosure  in  one  agency 
is  freely  given  in  another  (for  example,  records  of  advisory  council 
meetings — they  are  not  available  in  the  Department  of  Agriculture: 
they  are  available  in  the  National  Highway  Safety  Bureau. 

In  some  agencies  all  requests  must  be  in  writing  and  all  interviews 
cleared  in  advance,  and  strict  records  of  all  interviews  required;  in 
others  information  is  freely  given  over  the  phone  in  an  informal 
way.  One  graphic  example  of  the  different  way  different  agencies 
treat  the  Freedom  of  Information  Act  can  be  seen  in  this  example 
of  records  compiled  by  the  National  Commission  on  Product  Safety. 
The  National  Commission  on  Product  Safety  compiled  files  on  citi- 
zens complaints  about  unsafe  toys.  The  Staff  Counsel  for  the  Com- 
mission was  involved  in  collecting  these  files  and  in  using  them 
virtually  every  dav.  While  the  Commission  had  custody  of  the  files, 
they  were  available  to  the  public.  Then  the  Commission  went  out 
of  business,  I  think  in  August  of  1970.  and  the  custody  of  the  files 
was  transferred  to  the  FDA. 

Now,  subsequently,  the  Commission  Counsel  came  to  work  for  the 
Center  for  the  Study  of  Responsive  Law  and  he  decided  one  day  he 
would  like  to  see  his  old  files.  He  called  up  the  FDA.  assuming  that 
the  files  were  still  public,  and  made  arrangements  to  go  over  there 
to  see  them.  He  received  a  phone  call  from  a  high  FDA  official,  who 
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said  that  unfortunately,  the  files  were  no  longer  available  to  the 
public. 

He  was  then  asked  what  his  purpose  was  in  looking  at  the  files. 
Now,  I  would  like  to  remind  you  that  under  the  Freedom  of  Infor- 
mation Act,  the  act  clearly  intends  to  remove  an}'  burden  of  show- 
ing probable  cause  or  a  special  interest  in  or  a  need  for  information 
in  Government  files.  This  request  that  the  former  Staff  Counsel 
state  his  purpose  in  seeking  the  files  is  improper  under  the  Act. 

Ultimately,  the  FDA  official  told  the  former  Staff  Counsel  that 
he  could  not  actually  have  access  to  these  letters  of  complaint,  but 
that  if  he  would  specify  which  letters  he  wanted  to  see,  these  specific 
requests  would  be  forwarded  to  an  attorney  and  if  the  attorney 
thought  that  the  letters  were  not  in  some  way  going  to  reveal  a  na- 
tional secret,  then  they  would  be  made  available  to  this  man  at  the 
cost  of  25  cents  per  page. 

Now,  when  one  examines  hundreds  and  hundreds  of  pages  of  com- 
plaints about  individual  products,  the  point  of  looking  at  them  is 
to  see  which  products  have  the  largest  number  of  complaints  about 
them.  To  comply  to  FDA's  rule  would  have  cost  this  gentleman 
probably  hundreds  of  dollars.  The  point  here  obviously  is  that  in 
the  FDA's  mind,  the  transfer  of  custody  of  the  records  somehow 
changed  their  character  under  the  Freedom  of  Information  Act. 
There  is  simply  no  justification  for  this  procedure. 

Subsequently,  a  journalist  called  up  the  FDA  and  asked  for  access 
to  the  same  records.  After  a  short  delay,  she  was  given  access  to  the 
records;  she  was  allowed  to  go  in  and  look  at  these  records.  We  can 
only  conclude  from  this  experience  that  the  fact  that  the  former 
Staff  Counsel  was  associated  with  the  Center  influenced  FDA's  in- 
terpretation of  the  availability  of  the  records  under  the  Freedom 
of  Information  Act. 

I  might  further  say  that  the  discriminatory  treatment  of  the 
Freedom  of  Information  Act  works  both  ways;  sometimes  against 
us,  sometimes  in  our  favor.  Just  as  Mr.  Kissinger  will  not  talk  to  a 
Senate  committee  but  will  give  selective  information  to  Joe  Alsop, 
many  agency  officials  have  their  own  favorites  and  they  make  their 
information  available  to  them  while  at  the  same  time  denying  this 
information  to  the  public.  There  is  not  that  much  difference  when 
you  are  talking  about  complaints  about  unsafe  toys  or  Mr.  Kissin- 
ger's latest  plans  in  Southeast  Asia.  The  patterns  are  frequently  the 
same. 

By  any  standard,  the  Consumer  and  Marketing  Service  in  the 
Department  of  Agriculture  is  one  of  the  Federal  Government's  most 
fearful  and  defensive  bureaucracies.  Many  officials,  from  assistant 
administrators  down  to  inspectors  on  the  line,  regard  visits  from 
consumer  representatives  as  a  trial  of  nerves  which  may  jeopardize 
their  careers  if  a  superior  judges  they  had  said  the  wrong  thing. 
The  anxiety  creates  a  double  standard  which  prejudices  consumer 
inquiry.  Top  administrators  dine  informally  with  Aled  Davies  and 
other  meat  lobbyists  but  interviews  by  Nader's  Raiders  are  often 
grimlv  formal  affairs  with  every  question  and  answer  jotted  down 
carefully  by  hovering  aides.   Any   C&MS  official  of   any   capacity 
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must  make  a  detailed  report  to  his  superior  of  any  contact  with  a 
Raider.  Other  consumer  representatives  report  similar  treatment. 

The  need  for  an  informed  and  effective  consumer  presence  in  the 
Department  has  been  best  described  by  Rodney  Leonard,  often  a  tar- 
get for  consumer  wrath  when  he  was  Administrator  of  the  Consumer 
and  Marketing  Service: 

I  discovered  during  my  service  in  the  Department  of  Agriculture  that 
many  officials  and  employees  of  the  Department  seek  to  minimize  the  infor- 
mation made  available  to  the  public  in  order  to  shield  their  decisions  and 
actions  from  questioning,  and  frequently  to  cover  up  mistakes  and  mis- 
judgments  in  the  administration  of  public  programs.  In  a  very  real  sense, 
the  Administrator  lacks  information  and  analysis  ...  which  are  not  clothed 
in  the  self-interest  of  agency  bureaucracy. 

Prof.  Kenneth  Culp  Davis,  who  has  written  one  of  the  leading 
books  in  the  whole  field  of  bureaucratic  discretion  and  freedom  of 
information,  has  concluded  that: 

The  goal  should  be  to  close  the  gap  between  what  the  agency  and  its 
staff  know  about  its  laws  and  policy  and  what  an  outsider  can  know.  The 
gap  can  probably  never  be  completely  closed  but  the  effort  should  always 
continue.  In  USDA,  the  gap  is  very  wide  and  no  effort  is  being  made  to 
close  it.  The  FDA  is  in  the  same  situation.  I  would  say,  however,  as  a 
positive  example,  that  Mr.  Ruckelshaus,  with  the  Environmental  Protection 
Agency,  seems  to  be  conscientiously  adopting  a  more  flexible  attitude  toward 
public  access  to  information.  He  recently  stated  that  henceforth  all  science 
investigatory  reports  which  come  to  the  Administrator  as  part  of  the 
action  under  the  Federal  Insecticide  Act  would  be  made  available  to  the 
public  soon  as  he  receives  them.  This  is  a  very  important  step,  because  it 
gives  the  scientific  community  a  chance  to  review  this  data  in  advance  of 
an  EPA  decision  rather  than  subsequently,  after  the  decision  has  already 
been  made. 

The  Freedom  of  Information  Act  has  been  relatively  little  help 
to  us,  at  least  thus  far  it  has  been  of  little  help.  The  typical  policy 
in  the  the  department  toward  the  Act  appears  to  proceed  from  an  im- 
pression that  the  exemptions  from  disclosure  under  the  Act  are  taffy 
in  a  taffy  pull.  Listed  below,  I  will  mention  a  few  of  the  most  common 
evasion  tactics. 

First  is  the  contamination  technique.  These  are  tactics  to  evade 
giving  information  which  appears  to  an  outsider  to  be  available 
under  the  Freedom  of  Information  Act.  The  contamination  tech- 
nique works  this  way.  The  agency  will  take  items  of  unclassified 
material  that  may  prove  embarrassing  and  combines  them  with  sev- 
eral items  of  classified  information.  Result:  the  whole  sum  is  classi- 
fied. When  we  were  seeking  information  on  pesticides,  the  Pesticide 
Regulation  Division  claimed  that  pesticide  formulas  were  so  inter- 
mixed with  the  safety  data  which  must  be  filed  by  pesticide  makers 
that  the  entire  registration  file  must  be  closed.  Independent  scientists 
are,  therefore,  not  permitted  to  judge  the  adequacy  of  the  safety 
claims  a  manufacturer  makes  for  his  pesticide. 

2.  Trade  secrets :  The  formula  of  a  pesticide,  where  it  gives  a  com- 
pany a  competitive  advantage,  is  properly  exempt  under  the  Act. 
Pesticide  Regulation  Division,  however,  applies  the  exemption  to 
virtually  all  information  which  a  company  does  not  want  disclosed. 
Correspondence  between  the  agency  and  pesticide  makers  was  denied 
because  it  might  contain  references  to  trade  secrets.  In  fact,  much 
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of  the  information  classified  as  trade  secrets,  including  many  pesti- 
cide formulas,  is  common  knowledge  within  the  industry.  The  only 
group  not  familiar  with  it  is  the  public. 

3.  Specificity :  Here  you  have  a  real  "Catch  22"  situation.  We 
were  at  one  time  trying  to  get  information  about  the  safety  data 
with  regard  to  certain  household  pesticides  for  which  we  had  serious 
concern  because  of  accident  data  that  we  obtained.  Each  time  that  we 
made  the  request,  we  were  told  that  it  was  not  specific  enough.  Now, 
what  it  eventually  came  down  to  was  that  we  were  expected  to  state 
the  actual  file  number  of  the  specific  data  in  the  pesticide  registra- 
tion files  that  we  were  seeking.  Now,  the  only  way  to  get  the  file 
number  is  to  have  access  to  the  indices  which  list  the  file  numbers. 
When  we  requested  the  index  we  were  told  that  that  was  also  classi- 
fied information  and  we  were  denied  it. 

4.  The  whole  game  of  search  fees.  Here  is  a  game  that  is  played 
every  day  with  a  growing  degree  of  outrageousness  by  many  agencies 
but  particularly  by  the  Pesticide  Regulation  Division.  In  the  inci- 
dent just  described,  we  were  told  ultimately  that  the  information 
might  be  made  available  to  us,  but  because  it  was  so  nonspecific — and 
as  I  said,  it  was  nonspecific  because  we  were  not  allowed  to  get  access 
to  the  file  index — the  agency  stated  that  it  would  cost  $91,840  and 
take  1.6  years  to  prepare  its  registration  files  for  public  view. 

We  have  had  other  similar  experiences  with  other  agencies.  I  think 
I  might  mention  here  how  much  they  charge  for  xeroxing  such  in- 
formation as  well.  The  charges  range  any  where  from  a  dime  to  25 
cents  to  $1.00. 

Let  me  give  you  an  example  of  how  the  discussions  sometimes 
proceed  when  one  is  seeking  information  in  the  Department  of  Agri- 
culture. This  is  a  record  of  a  conversation  had  between  one  of  our 
staff  members  and  a  USDA  official  last  year.  The  staff  member  was 
asking,  do  you  have  any  records  of  nonagricultural  pesticide  use? 
We  were  looking  into  the  problem  of  home  pesticides,  the  problems 
of  accidents,  and  the  warnings  on  the  labels  of  these  pesticides. 

The  USDA  official  answered,  no,  such  information  is  contained  only  in  the 
jackets ;  that  is,  the  folders  on  individual  pesticides  in  their  files.  Then  he  said, 
why  do  you  want  to  know  all  this?  What  do  you  want  to  do  with  it? 

Our  staff  member  replied,  I  want  to  know  by  what  safety  criteria  certain 
pesticides  have  been  registered. 

The  USDA  official  replied,  well,  why  do  you  want  to  know? 

Here  again,  the  assertion  that  a  need  to  know,  that  you  have  to  show  some 
probable  cause  to  get  information  under  the  Freedom  of  Information  Act.  As  I 
said  earlier,  there  is  no  language  whatsoever  in  the  law  that  suggests  that  this 
burden  must  be  met. 

Our  staff  member  then  replied,  because  I  am  interested  and  the  information 
is  supposed  to  be  public.  I  would  like  to  see  the  jackets  for  certain  pesticides. 

The  USDA  official :  You  do  not  seem  to  understand.  Certain  public  informa- 
tion is  really  confidential. 

The  Staff  Member :  But  I  thought  confidential  information  was  kept  in  sealed 
envelopes  in  the  jackets. 

The  Staff  Member  :  Well,  if  we  cannot  see  the  jackets,  who  can? 

The  USDA  official :  The  envelopes  are  not  sealed. 

The  USDA  official :  Representatives  of  the  manufactures  and  anyone  else 
whom  the  Director  approves. 

The  Staff  Member:  Whom  does  the  Director  approve? 

The  USDA  official :  That  is  up  to  him. 

We  have  challenged  these  denials  in  Federal  Court  on  numerous 
occasions.  In  the  case  of  Wellford  v.  Hardin,  Judge  June  Green  of 
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the  U.S.  District  Court  for  the  District  of  Columbia,  found  that  the 
Department  of  Agriculture  had  circumvented  the  Freedom  of 
Information  Act  in  making  secrecy  the  rule  rather  than  the  excep- 
tion and  held : 

1.  It  is  a  violation  of  the  act  to  withhold  from  the  public  the 
means  for  requesting  specific  records  (i.e.,  the  indexes  to  the  regis- 
tration and  enforcement  files)  when  lack  of  specificity  is  given  as 
the  reason  for  refusing  to  grant  an  information  request ; 

2.  It  is  a  violation  of  the  act  to  withhold  documents  on  the 
grounds  that  parts  are  exempt  and  parts  are  nonexempt.  This  ruling 
curbs  USDA's  use  of  the  "contamination"  tactic  that  I  mentioned 
earlier. 

On  December  19,  1969,  the  Nader  Task  Force  sued  under  the 
Freedom  of  Information  Act  to  force  the  Consumer  and  Marketing 
Service  to  release  data  which  would  inform  the  public  about  con- 
sumer protection  programs  in  USD  A.  The  suit  *  took  place  nearly 
7  months  after  the  initial  request  for  information.  You  do  not  sue 
casually  under  the  Freedom  of  Information  Act;  you  have  to  plan 
to  spend  a  long  time  at  it.  And  we  generally  do  not  bring  a  suit 
unless  we  have  exhausted  every  other  possible  means  of  getting  the 
information. 

The  suit  asked  the  U.S.  District  Court  for  the  District  of  Mary- 
land to  order  the  Consumer  and  Marketing  Service  to  release  the 
following  data: 

1.  The  results  of  USD  A  analyses  of  hotdog  ingredients  by  brand 
name.  At  that  time,  we  were  interested  in  the  fat  content  of  hotdogs 
and  the  chemical  content,  and  so  forth. 

2.  We  also  asked  for  the  letters  of  warning  sent  by  the  department 
to  intrastate  meat  and  poultry  processors  suspected  of  sending  non- 
federally  inspected  meat  across  state  lines. 

3.  The  name  of  each  meat  and/or  poultry  slaughterer  or  processor 
who  had  meat  detained  by  C&MS  since  January  1,  1965,  the  reason 
for  the  detention,  and  the  ultimate  disposition  of  the  product. 

4.  The  minutes  of  the  National  Food  Inspection  Advisory 
Committee. 

5.  Copies  of  the  biweekly  reports  of  the  Director  of  the  Slaughter 
Inspection  Division  to  the  Administrator  of  the  Consumer  and 
Marketing  Service. 

USDA  conceded  the  first  point  and  made  public  its  quarterly 
analyses  of  brand  name  sausage  products,  one  of  the  few  times  the 
Federal  Government  has  given  the  consumer  access  to  data  from  its 
testing  of  consumer  products.  On  June  26,  1970,  just  about  a  year 
after  our  first  request  for  this  information.  Judge  Northrop  of  the 
U.S.  District  Court  in  Baltimore,  gave  USDA's  policy  of  secrecy  a 
stunning  defeat  on  its  other  denials.  He  ordered  that  the  letters  of 
warning  and  information  on  the  detention  of  meat  and  poultry 
products  be  made  available  to  the  Nader  group.  The  decision  marked 
the  first  time  the  Department  has  been  forced  by  a  Federal  court  to 
disclose  such  information  to  the  public.  Disclosure  of  the  letters  of 
warning  will  reveal  how  much  non-federally  inspected  meat  is  cross- 


*  The    suit    was    filed    under    the    Federal    Freedom    of    Information    Act    by    James    J. 
Hanks,    Jr.,    a   Baltimore   attorney   representing   the   Nader   group. 
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ing  state  lines,  which  states  it  is  coming  from  and  which  companies 
are  shipping  it. 

Senator  Mathias.  If  I  could  interrupt  you  there  just  a  second,  I 
assume  the  case  you  are  describing  decided  by  Judge  Northrop  in 
Baltimore  is  the  inspiration  for  the  statement  which  you  made  ear- 
lier that  it  matters  little  whether  the  agency  is  concealing  the  latest 
move  in  Southeast  Asia  or  the  fat  content  of  hotdog. 

Mr.  Wellford.  That  is  right. 

Senator  Mathias.  In  the  broadest  sense,  I  would  agree  with  that 
statement.  But  there  is  a  lot  of  ground  between  military  activities 
in  Southeast  Asia  and  the  fat  content  of  hotdogs. 

Let  me  say,  of  course,  that  you  are  exactly  right  that  the  agencies 
should  not  withhold  it.  This  question  came  up  when  we  had  several 
former  Secretaries  of  State  before  this  committee  last  week  and  the 
point  was  made  that  it  is  not  enough  just  for  various  agencies  of 
Government  to  exchange  information.  I  think  I  pointed  out  at  one 
point  that  it  is  all  very  well  for  the  Congress  to  have  access  to  infor- 
mation, but  the  Congress  and  the  public  in  this  instance  are  not  also 
synonymous. 

Mr.  Wellford.  That  is  right. 

Senator  Mathias.  And  that  the  Congress  in  pursuing  its  need  for 
the  information,  that  it  needs  for  legislative  purposes,  should  also 
be  pursuing  information  as  the  advocate  of  the  public  and  the  pub- 
lic's right  to  know,  which  are  really  parallel  but  not  necessary 
identical. 

But  let.  me  press  you  a  little  bit  on  this.  As  I  say,  there  is  a  lot  of 
ground  between  hotdogs  and  Vietnam.  Have  you  some  other 
examples? 

Mr.  Wellford.  Yes.  As  a  matter  of  fact,  I  stated  we  were  asking 
for  a  good  deal  of  additional  information  besides  the  fat  content 
of  hotdogs,  as  I  have  listed  here. 

Senator  Mathias.  On  the  hotdog  case,  I  am  a  little  bit  interested 
because  I  know  the  efforts,  for  instance,  of  the  poultry  industry  to 
break  into  the  hotdog  market.  The  question  of  fat  content  is  not 
from  which  type  of  meat  the  basic  content  is  derived  but  how  much 
moisture  and  fat  and  other  really  surplus  elements  are  in  the  hotdog, 
is  that  right? 

Mr.  Wellford.  That  is  correct,  basically. 

You  see,  our  point  here  is  that  the  hotdog  case  is  a  symbol,  really, 
of  a  larger  problem.  The  basic  principle,  we  feel  should  be  that  the 
consumer  has  a  right  to  know  basically  what  he  is  consuming  in  the 
meat  products,  and  he  should  not  only  be  able  to  compare  different 
products  on  the  basis  of  their  fat  content  but  on  whether  or  not  they 
have  certain  chemicals  about  which  questions  are  raised,  or  whether 
they  do  not.  There  are  a  number  of  qualitv  factors  which  we  think 
will  promote  a  healthy  competition  within  the  meat  industry  which 
does  not  now  take  place  because  we  do  not  know  enough  about  the 
different  ingredients  used  by  different  manufacturers. 

That  was  the  point. 

Senator  Mathias.  You  mean  the  housewife  standing  in  front  of 
the  meat  counter   in  the  supermarket 

Mr.  Wellford.  I  think  the  housewife  needs  education.  But  the 
problem    is   that   here,   if   there   is   virtually   no   indication   on   the 
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label  of  what  the  relative  contents  may  be — some  companies  may 
have  much  more  expensive  ingredients  than  others,  and  as  you 
know,  chemicals  and  other  ingredients  sometimes  are  short  cuts  to 
quality.  If  there  is  no  way  that  the  housewife  can  make  a  com- 
parison, there  is  not  much  point  in  talking  about  consumer  educa- 
tion, it  seems  to  me.  Both  of  them  have  to  go  together. 

But  the  prerequisite  for  a  sensible  and  knowledgeable  choice  by 
the  housewife  depends  on  information  on  the  label  that  allows 
her  to  make  that  choice. 

Senator  Mathias.  What  about  some  other  examples  that  bear 
out  this  one  as  a  symbol  of  the  recalcitrance  of  the  Department? 

Mr.  Wellford.  Well,  I  think  that  as  a  general  rule,  the  action 
taken  by  the  Department  in  detaining  meat  suspected  of  being 
spoiled  or  adulterated,  for  example.  The  reputable,  responsible, 
careful  meat  processors  who  have  excellent  quality  control  seem  to 
me  to  have  an  interest  in  having  those  who  are  not  as  responsible — 
that  is,  those  companies  who  have  the  meat  most  often  detained — 
made  public.  If  you  follow  this  carefully,  if  your  wife  follows  it 
carefully,  she  can  begin  to  avoid  the  companies  that  most  often 
have  the  bad  marks  against  them,  while  there  would  be  a  reward 
in  the  market  place  for  companies  with  high  standards  whose 
meat  is  very  rarely  detained.  This  would  have  to  be  done  not  on 
a  few  isolated  cases,  it  would  have  to  be  done  on  a  regular  basis, 
to  make  the  comparison  every  year. 

Now,  we  think  if  you  looked  at  the  patterns  of  meat  detention 
over  the  years,  you  would  get  some  idea  of  relative  quality  control 
in   various  meat   packinghouses. 

Senator  Mathias.  It  might  be  important,  both  out  of  the  broadest 
possible  education  of  the  public  and  some  protection  for  the  busi- 
ness against  some  totally  uncontrollable  aberration  that  had  oc- 
curred to  them,  such  as  a  power  failure  in  a  refrigerator  or  some- 
thing of  that  sort,  that  it  be  done  on  a  long-range  basis,  would 
it  not? 

Mr.  Wellford.  Yes,  exactly.  That  is  precisely  what  we  have 
been  asking. 

Senator  Mathias.  The  most  recent  case  which  comes  to  mind  is 
Bon  Vivant  in  the  vichyssoise.  Was  it  one  can  once  that  was  fatal 
or  was  this  in  fact  a  problem  which  had  plagued  this  company 
over  a  period  of  time. 

Mr.  Wellford.  Exactly. 

Senator  Mathias.  And  frankly.  I  am  a  little  unsure  in  my  own 
mind  as  to  which  it  was.  I  wonder.  And  the  extinction  of  the 
company  for  one  can,  even  though  that  can  was  a  fatal  can,  which 
was  the  ultimate  ease,  but  the  extinction  of  the  company  for  one 
can  is,  I  think,  one  aspect  where  a  longer  record  of  sloppy  pro- 
duction and  unsanitary  conditions  is  certainly  something  else  again 
which  the  consuming  public  certainly  ought  to  know. 

Mr.  Wellford.  Right. 

I  really  will  not  go  through  the  rest  of  my  description  of  the 
case  except  to  say  that  the  decision  by  Judge  Northrop  was  upheld 
in  the  Circuit  Court  of  Appeals  in  Richmond.  At  the  present  time, 
the   Justice   Department  is  considering   appealing  the  case   to  the 
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Supreme  Court,  and  I  think  they  have  another  30  days  to  make 
up  their  mind  on  that. 

But  let  me  conclude  by  discussing  a  few  remedies  that  I  think 
would  be  a  small  first  step  toward  making  free  information  the 
rule  when  citizens  try  to  learn  more  about  their  Government. 

Senator  Mathias.  I  do  not  like  to  interrupt  you,  but  let  me  just, 
because  there  may  be  another  roll  call  any  moment,  let  me  pursue 
this  a  moment. 

Mr.    Wellford.    Surely. 

Senator  Mathias.  Can  you  give  the  committee  information  about 
other  agencies  beyond  the  Department  of  Agriculture  that  have 
been  the  beneficiaries  of  this  policy  of  drawing  a  veil  over  their 
own  activities?  Of  course,  if  you  go  to  the  limit  of  your  earlier 
statement  and  talk  about  Vietnam,  then  presumably,  the  Depart- 
ment of  Defense  and  the  State  Department  have  some  profit  from 
withholding  in  some  of  the  areas.  But  beyond  those  two,  what 
about,  for  instance.  Transportation,  Commerce  or  Labor  in  con- 
nection with   industrial   processes? 

Mr.  Wellford.  Well,  let  me  give  you  an  example  from  the  FDA 
that  is  immediately  in  my  mind. 

Yesterday,  it  was  revealed  that  the  Food  and  Drug  Administra- 
tion, in  its  sampling  of  fish  from  rivers  in  Alabama,  had  discovered 
that  several  species  of  fish  were  heavily  contaminated  with  poly- 
chlorinated  biphenyls,  which  is  a  chemical  that  is  considered  to 
be  very  dangerous  and  for  which  there  is  no  tolerance  set  by  the 
Food  and  Drug  Administration.  This  sample  was  taken  a  year  ago. 

After  a  period  of  time,  the  results  were  made  available  to  the 
Alabama  Health  Department.  Neither  the  Alabama  Health  Depart- 
ment nor  the  FDA,  despite,  apparently,  requests  from  other  officials 
and  groups  in  Alabama,  have  made  this  information  public. 

Now,  there  are  various  reasons  I  suppose  one  could  think  of  for 
withholding  this  information,  but  they  are  not  apparent  to  me  at 
the  moment.  This  is  a  case  where,  in  several  species  of  fish,  the 
PCB  content  was  up  to  36  on  parts  per  million,  which  is  an 
extremely  high  content.  The  acceptable  level,  the  interim  acceptable 
level  set  by  the  FDA  for  poultry,  as  you  know,  is  5  parts  per 
million.  This  is  many  times  above  that. 

Now.  there  are  many  cases  in  which  we  have  been  involved 
where  information  about  contamination  of  products,  the  release  of 
that  information,  is  delayed  to  the  public.  There  are  various  ex- 
cuses given.  One  excuse  is  that  they  want  to  give  the  industry 
time  to  make  some  preparations  before  the  onslaught  of  the  public 
inquiry.  Another  explanation  is  that  they  need  to  take  more  tests 
and  these  are  just  preliminary  results. 

The  problem  is  at  some  point  you  must  decide  that  the  consumer 
ought  to  have  choice  to  avoid  suspected  products  while  all  this 
investigation  goes  on. 

Senator  Mathias.  In  the  course  of  these  examples,  do  you  know 
of  any  cases  where  there  has  been  serious  illness  or,  as  in  the  case 
of  Bon  Vivant.  a  case  of  death  during  the  time  between  discovery 
of  the  contamination  and  release  of  the  information  to  the  public? 

Mr.   Wellford.  Well,   in   the  situation   with   polychlorinated  bi- 
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phenyls,  for  example,  where  the  hazard  probably  is  a  long  term 
hazard — that  is,  it  may  have  an  effect  on  birth  malformations  or  it 
may  have  an  effect  on  cancer  developing  9  or  15  years  later,  it  is 
very   difficult   to   get  that   data. 

Senator  Mathias.  Food  poisoning,  ordinary  food  poisoning,  is 
something  quick  and  you   can  get  it 

Mr.  Wellford.  That  is  right.  I  think  there,  the  record  is  con- 
siderably better.  I  think  the  areas  that  we  are  concerned  about 
more  generally  fall  where  the  direct,  concrete  evidence  of  human 
hazard  is  not  available,  but  the  potential  is  there. 

Senator  Mathias.  I  think  that  is  a  useful  distinction  for  the 
committee  to  have,  because  that  is  obviously  much  more  insidious — 
perhaps  more  dangerous,  but  a  more  insidious  and  less  identifiable 
area. 

Mr.  Wellford.  Yes,  and  much  more  difficult  to  be  very  concrete 
about  when  you  are  asked  to  measure  the  quantitative  economic 
loss  against  a  potential  but  totally  immeasurable  human  health 
hazard  that  may  not  develop  for  months  or  -years.  It  is  a  very 
complicated  situation.  That  is  one  of  the  reasons  why  agencies  have 
the  difficulty  they  do.  We  are  saying  the  standards  are  not  high 
enough. 

Senator  Mathias.  Thank  you. 

Mr.  Wellford.  Let  me  conclude.  I  have  listed  several  recom- 
mendations. 

Senator  Mathias.  Off  the  record. 

(Off  record  discussion.) 

Senator  Mathias.  I  am  very  grateful  to  you  for  being  here. 

Mr.  Wellford.  Thank  you. 

I  have  listed  several  recommendations  in  my  prepared  testimony 
which  will  be  part  of  the  record.  I  think  I  would  like  to  just 
conclude  with  two  points. 

First,  that  it  is  clear  that  Congress  is  not  exercising  effective 
oversight  over  the  way  that  Freedom  of  Information  Act  is  being 
observed  in  the  agencies.  There  have  been  no  congressional  hearings 
since  the  Act  was  passed.  And  if  we  accept  the  principle  that 
popular  Government  requires  popular  information,  and  that  seems 
to  be  one  of  the  principles  that  is  being  advanced  by  the  members 
of  this  committee,  I  think  we  should  consider  new  ways  to  help 
the  citizen  who  trys  to  use  the  tool  of  the  Freedom  of  Information 
Act  in  getting  information  from  Government.  One  proposal  that 
I  think  merits  consideration  is  that  the  appropriate  committees  in 
the  House  and  the  Senate  who  do  have  oversight  responsibility  over 
the  freedom  of,  the  observance  of  the  Freedom  of  Information  Act. 
consider  establishing  an  ombudsman  which  would  report  to  the 
committee  but  would  be  available  to  the  public  for  advice  and  as 
a  source  to  channel  requests  to  and  to  get  some  intervention  by 
when  they  are,  when  the  citizen  feels  he  is  being  arbitrarily  and 
unfairly  denied  information.  Presently,  going  to  the  courts,  as  my 
experience  clearly  shows,  is  a  very  unlikely  remedy  for  the  average 
freedom  of  information  request. 

That  concludes  my  prepared  remarks. 

(The  complete  statement   as  referred  to  follows:) 
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Testimony  of  Harbison  Wellford,  Center  for  Study  of  Responsive  Law, 

on  Freedom  of  Information 

Mr.  Chairman,  I  appreciate  the  invitation  to  give  my  views  on  governmental 
secrecy  before  this  Committee.  This  Committee  has  performed  a  great  puhlic 
service  in  highlighting  the  patterns  of  secrecy  which  have  often  prevented  the 
Congress  and  the  puhlic  from  exercising  responsibly  their  constitutional  powers. 
Because  so  much  attention  has  been  devoted  recently  to  denial  of  information 
about  national  defense  and  foreign  policy,  it  is  often  overlooked  that  secrecy 
seems  to  be  endemic  to  all  bureaucracies.  It  matters  little  whether  the  agency 
is  concealing  the  latest  move  in  Southeast  Asia  or  the  fat  content  of  a  hotdog. 
If  an  official  feels  the  information  may  be  embarrassing,  the  result  is  the  same : 
stultifying  practices  of  evasion,  delay,  and  arbitrary  and  discriminatory  denials 
in  defiance  of  the  Freedom  of  Information  Act. 

In  the  last  two  years  the  Nader  task  forces  directed  by  the  Center  for  Study 
of  Responsive  Law  have  challenged  the  barriers  to  the  citizen's  right  to  know 
in  nearly  thirty  federal  agencies  and  found  them  formidible.  We  have  found 
little  justification  for  the  "deep  sense  of  pride"  that  President  Johnson  spoke 
of  when,  on  July  4,  1966,  he  signed  the  Freedom  of  Information  Act  in  the 
belief  "that  the  United  States  is  an  open  society  in  which  the  people's  right 
to  know  is  cherished  and  guarded." 

In  its  contacts  with  federal  officials,  the  Task  Force  tried  to  convey  informa- 
tion about  unrepresented  constituencies.  It  also  tried  to  free  the  officials  of 
the  erroneous  information  which  convinced  them  that  problems  did  not  exist. 
Charles  Frankel,  in  his  memoir  of  his  service  in  the  State  Department,  gives  a 
rationale  for  this  strategy  : 

"I  used  to  imagine  when  the  government  took  actions  I  found  inexplicable, 
that  it  had  information  I  didnt'  have.  But  after  I  had  served  in  the  government 
for  some  months,  I  found  that  the  issue  was  more  complex  :  often  the  govern- 
ment does  know  something  that  people  on  the  outside  don't,  but  it's  something 
that  isn't  so  .  .  .  After  a  while  I  came  to  suspect  that  I  might  not  be  dealing 
with  hard  facts  but  rather  with  a  world  created  out  of  hunch,  hope,  and 
collective  iPusion." 

Our  investigators  thereafter  had  two  tasks:  to  get  the  facts  and  to  try  to 
free  regulatory  officials  from  the  collective  illusions  which  sometimes  develop 
in  bureaucracies  too  long  insulated  from  public  scrutiny.  Neither  task  was  easy. 

In  Washington's  regulatory  agencies,  information,  especially  timely  informa- 
tion, is  the  currency  of  power.  The  fact  is  illustrated  in  the  reply  of  a  leading 
Washington  lawyer  when  asked  how  he  prevailed  on  behalf  of  his  clients : 
"I  get  my  information  a  few  hours  ahead  of  the  rest."  The  industry  lobbyist 
derives  his  influence  from  his  superior  intelligence  apparatus.  From  routine 
visits  to  an  agency  and  leaks  from  carefully  cultivated  contacts,  he  anticipates 
agency  action  and  turns  it  to  his  advantage.  By  contrast,  most  citizens  learn 
about  an  agency's  plans  only  at  their  public  stage,  when  a  decision  or  proposal 
is  announced  in  the  Federal  Register  or  to  the  press.  At  this  point,  the  op- 
portunity for  influence  by  the  public  is  often  very  limited.  It  is  at  the  stage 
of  inner  council  discussions,  of  draft  reports,  and  interim  choices  by  an 
agency's  lower  echelons  that  the  real  decisions  are  often  made. 

Federal  regulatory  agencies  enjoy  great  discretionary  power  over  the  pro- 
grams they  administer.  For  example,  the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  which  directs  pesticide  control  officials  is  basically  a  blueprint 
which  sketches  the  agency s  structure  and  states  its  goals.  It  leaves  individual 
officials  a  wide  freedom  of  choice  in  applying  these  goals  to  concrete  cases. 
Under  the  agency's  legal  structure,  they  can  go  one  way  or  another :  they  can 
delay  registration  of  a  pesticide  by  requesting  additional  tests  for  safety  or 
accept  the  company's  safety  assurances  without  scrutiny  ;  they  can  apply  the 
effectiveness  criteria  narrowly  (the  pesticide  need  only  show  that  it  kills  the 
target  insect)  or  broadly  (the  pesticide  in  killing  the  target  insect,  must  not 
kill  so  many  beneficial  insects  that  it  reduces  yield)  ;  they  can  decide  which 
portion  of  the  law  to  enforce  or  not  to  enforce :  they  can  decide  to  recall  a 
dangerous  pesticide  immediately  or  allow  a  company  to  sell  all  products  already 
in  marketing  channels  if  it  promises  not  to  produce  any  more. 

These  facts,  the  bureaucrat's  freedom  to  choose  and  the  value  of  inside  in- 
formaton  in  helping  outsiders  influence  that  choice,  are  the  cornerstones  of  the 
lobbyists  profession  in  Washington.  For  the  special  interests  which  form  an 
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agency's  regulatory  constituency,  information  gathering  has  become  a  science. 
The  stakes  are  high.  If  a  lobbyist  learns  of  impending  administrative  action 
against  his  client,  he  can  give  him  time  to  prepare  for  the  change  or  he  may 
be  able  to  arrange  that  the  action  is  not  taken  at  all.  If  he  succeeds,  often 
only  he,  his  client,  and  a  small  number  of  bureaucrats  know  that  the  action 
was  ever  considered  n  the  first  place.  Access  also  tells  him  which  official  is 
friendly  and  which  is  not,  and  guides  him  in  pressing  for  the  ouster  of  officials 
judged  unsympathetic  or  unreasonable. 

As  a  result  of  pressure  from  regulated  interest,  many  agencies  have  devel- 
oped an  information  policy  wtih  a  double  standard — one  for  citizens  and  one 
for  special  interest  groups.  In  the  Department  of  Agriculture,  the  chemical  and 
meat  industries  are  treated  in  accordance  with  the  principle  that,  "with  cer- 
tain exceptions,  the  records  of  the  Department  are  freely  available  for  public 
inspection."  For  the  average  citizen,  however,  the  principle  is  turned  on  its 
head,  and  officials  guard  information  with  all  the  hauteur  of  a  citizen  above 
suspicion.  As  Dr.  George  Irving,  Administrator  of  the  Agricultural  Research 
Service  candidly  states :  "The  information  in  our  files  ...  is  prepared  for  use 
by  Government  personnel  ...  It  is  not  made  available  to  any  person  outside 
the  Government,  except  for  the  few  documents  specified  .  .  ." 

The  double  standard  reflects  the  pattern  of  preferential  access  which  lobby- 
ists, trade  associations  and  corporations  have  established  over  the  years.  The 
impact  of  its  superior  access  to  information  has  been  described  by  Nicholas 
Johnson,  who  as  administrator  of  the  Maritime  Administration  and  later  a 
commissioner  of  the  FCC,  has  matched  wits  with  Washington's  most  entrenched 
subgovernments : 

"On  those  rare  occasions  when  pro-consumer  action  is  proposed  in  an  agency, 
the  subgovernment  moves  in  to  block  it.  With  its  superior  intelligence-gathering 
apparatus,  leaks,  and  regular  agency  watching,  members  of  the  sub-govern- 
ment can  anticipate  potential  agency  action  that  is  either  adverse  to  their  in- 
terests, or  that  can  be  turned  to  their  advantage.  Calls  are  made,  visits  are 
arranged,  studies  are  done  and  released,  Congressmen  are  made  to  be  inter- 
ested, the  full  page  ads  appear.  Who  is  surprised  any  longer  to  have  a  lobby- 
ist come  to  his  office  to  discuss  the  contents  of  a  staff  document  the  Commis- 
sioners have  not  yet  seen — or  that  is  supposedly  under  confidential  considera- 
tion? That  is  how  things  work  in  Washington — the  point  is  that  the  public  has 
no  one  to  represent  their  interests  in  this  swamp." 

The  relationship  between  free  access  to  information  and  responsible  govern- 
ment is  very  direct.  Excessive  and  discriminatory  secrecy  by  federal  agen- 
cies seriously  blocks  the  citizens  understanding  and  ability  to  participate  in 
government.  It  was  with  these  truths  in  mind  that  Congress  passed  the  Free- 
dom of  Information  Act  (FOIA)  in  1966.  According  to  a  1967  Attorney  Gen- 
eral's Memorandum,  Congress  intended  that  "disclosure  be  the  general  rule, 
not  the  exception  and  that  individuals  have  equal  rights  of  access ;  that  the 
burden  be  on  the  Government  to  justify  the  withholding  of  a  document,  not  on 
the  person  who  requests  it ;  that  individuals  improperly  denied  access  to  docu- 
ments have  a  right  to  seek  injunctive  relief  in  the  courts,  that  there  be  a 
change  in  Government  policy  and  attitude." 

The  FOIA  has  not  lived  up  to  this  broad  promise.  One  problem  is  that  the 
Act  expects  of  public  officials  an  obedience  to  the  unenforceable.  If  a  public 
officer  ignores  the  Act,  the  citizens  must  engage  the  agency  in  court,  the  only 
recourse  afforded  by  the  Act.  Those  who  can  afford  legal  challenge  are  those 
special  interests  who  need  the  FOIA  least  of  all.  Examination  of  court  records 
establish  this  point.  In  the  first  two  years  of  FOIA,  40  cases  were  brought 
under  the  Act.  Thirty-seven  of  these  involved  corporations  or  private  parties 
Reeking  information  for  some  private  claim  or  benefit.  Only  three  cases  involved 
a  demand  by  the  public  at  large  for  information.  Most  surprisingly  of  all,  no 
member  of  the  media,  which  should  be  the  prime  beneficiary  of  the  FOIA.  had 
initiated  a  single  court  action  under  the  Act.  In  practice,  therefore,  the  atti- 
tudes of  agency  personnel  determined  whether  FOIA  was  to  be  a  pathway  or 
roadblock  for  citizen  access. 

The  broad  discretion  in  the  Act  has  allowed  each  agency  to  create  its  own 
"common  law"  in  interpreting  it.  In  doing  so,  they  have  developed  a  maze  of 
confusing  and  contradictory  regulations.  Information  which  is  claimed  to  be 
exempt  from  disclosure  in  one  agency  is  freely  given  in  another  (for  example, 
records  of  advisory  council  meetings — USDA-no.  National  Highway  Safety 
Bureau-yes).  In  some  agencies  all  requests  must  be  in  writing  and  all  inter- 
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views  required  cleared  in  advance,  and  strict  records  of  all  interviews  required ; 
in  others  information  is  freely  given  over  the  phone  in  an  informal  way. 

By  any  standard,  the  Consumer  and  Marketing  Service  is  one  of  the  federal 
governments  most  tearful  and  deiensive  bureaucracies.  Many  officials,  from 
assistant  administrators  down  to  inspectors  on  the  line,  regard  visits  from 
consumer  representatives  as  a  trial  of  nerves  which  may  jeopardize  their  ca- 
reers if  a  superior  judges  they  had  said  the  wrong  thing.  The  anxiety  creates 
a  double  standard  which  prejudices  consumer  inquiry.  Top  administrators  dine 
informally  with  Aled  Davies  and  other  meat  lobbyists  but  interviews  by  Na- 
der's Raiders  are  often  grimly  formal  affairs  with  every  question  and  answer 
jotted  down  carefully  by  hovering  aides.  Any  C&MS  official  of  any  capacity 
must  make  a  detailed  report  to  his  superior  of  any  contact  with  a  Raider. 
Other  consumer  representatives  report  similar  treatment. 

The  need  for  an  informed  and  enective  consumer  presence  in  the  Department 
has  been  best  described  by  Rodney  Leonard,  often  a  target  for  consumer  wrath 
when  he  was  Administrator  of  the  Consumer  and  Marketing  Service: 

"I  discovered  during  my  service  in  the  Department  of  Agriculture  that  many 
officials  and  employees  of  the  Department  seek  to  minimize  the  information 
made  available  to  the  public  in  order  to  shield  their  decisions  and  actions  from 
questioning  and  frequently  to  cover  up  mistakes  and  mis  judgments  in  the  ad- 
ministration of  public  programs.  In  a  very  real  sense,  the  administrator  lacks 
information  and  analysis  .  .  .  which  are  not  clothed  in  the  self-interest  of 
agency  bureaucracy." 

Professor  Kenneth  Culp  Davis,  after  surveying  the  patterns  of  official  secrecy 
in  the  regulatory  agencies,  concluded : 

"The  goal  should  be  to  close  the  gap  between  what  the  agency  and  its  staff 
know  about  its  laws  and  policy  and  what  an  outsider  can  know.  The  gap  can 
probably  never  be  completed,  closed  but  the  effort  should  always  continue." 
In  USDA,  as  the  incidents  above  demonstrate,  the  gap  is  very  wide  and  no 
effort  is  being  made  to  close  it. 

The  Freedom  of  Information  Act  was  little  help  against  the  capricious  secrecy 
of  Pesticide  Regulation  Division  director,  Harry  Hays.  Hays  and  his  superiors 
in  the  Agricultural  Research  Service  treated  the  exemptions  from  disclosure 
permitted  by  the  Act  as  if  they  were  taffy  in  a  taffy  pull.  Listed  below  the  most 
common  evasion  tactics : 

1.  the  "contamination  technique":  PRD  takes  items  of  unclassified  material 
that  may  prove  embarrassing  and  combines  them  with  several  items  of  classi- 
fied information.  Result:  the  whole  sum  is  classified.  PRD  claimed  that  pesti- 
cide formulas  were  so  intermixed  with  the  safety  data  which  must  be  filed  by 
pesticide  makers  that  the  entire  registration  file  must  be  closed.  Independent 
scientists  are.  therefore,  not  permitted  to  judge  the  adequacy  of  the  safety 
claims  a  manufacturer  makes  for  his  pesticides. 

2.  trade  secrets:  the  formula  of  a  pesticide,  where  it  gives  a  company  a  com- 
petitive advantage,  is  properly  exempt  under  the  Act.  PRD,  however,  applies 
the  exemption  to  virtually  all  information  which  a  company  does  not  want 
disclosed.  Correspondence  between  PRD  and  pesticide  makers  was  denied  be- 
cause it  might  contain  references  to  trade  secrets.  In  fact,  much  of  the  infor- 
mation classified  as  trade  secrets,  including  many  pesticide  formulas,  is  com- 
mon knowledge  within  the  industry.  The  only  group  not  familiar  with  it  is  the 
public. 

3.  specificity:  a  typical  tactic  of  many  agencies  is  to  delay  replying  to  an 
information  request  for  several  weeks,  then  state  that  the  request  was  not 
specific  enough.  USDA.  for  example,  waited  four  months  after  we  initially 
appealed  Havs  refusals  to  tell  the  Task  Force  that  its  request  was  too  general, 
in  spite  of  the  fact  that  it  requested  the  Shell  No  Pest  Strip  file  by  its  actual 
serial  number.  Because  USDA  will  not  make  available  its  file  indices,  the 
requests  had  to  be  somewhat  general. 

4.  search  fees:  even  if  the  agency  concedes  that  information  is  public,  it  may 
impose  arbitrarily  high  fees  for  collecting  it.  USDA  stated  that  it  would  cost 
$91,840  and  take  1.6  years  to  prepare  its  registration  files  for  public  view. 

5.  investigation  files:  a  common  tactic  is  for  an  agency  to  open  a  file  involv- 
ing the  investigation  of  violations  of  a  federal  law  or  regulation  and  then 
conceal  all  information  about  a  firm  or  product  by  dropping  it  into  the  file. 

6.  the  "working  paper":  here  information  is  withheld  from  the  public  but 
not  insiders  on  the  grounds  that  information  is  incomplete  or  in  preliminary 
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form.  The  President's  Science  Advisory  Committee  used  this  tactic  with  their 
report  on  2,4,5-T.  A  draft  of  the  report  was  finished  in  August,  1910  and  re- 
leased, with  a  few  changes,  in  May,  1971.  Industry  defenders  of  2,4,5-T  made 
reference  to  the  report  tor  over  8  months  before  it  was  made  available  to  the 
public. 

The  Task  Force  eventually  challenged  USDA's  denials  in  federal  court.  In 
Wellford  v.  Hardin,  USDC,  DC,  Civil  No.  740-70  (Aug.  5,  1970),  Judge  June 
Green  of  the  U.S  District  Court  for  the  District  of  Columbia  found  that  the 
Department  had  circumvented  the  Freedom  of  Information  Act  in  making 
secrecy  the  rule  rather  than  the  exception  and  held : 

1.  It  is  a  violation  of  the  Act  to  withhold  from  the  public  the  means  for 
requesting  specific  records  (i.e.  the  indexes  to  the  registration  and  enforcement 
files)  when  lack  of  specificity  is  given  as  the  reason  for  refusing  to  grant  an 
information  request ; 

2.  It  is  a  violation  of  the  Act  to  withhold  documents  on  the  grounds  that 
parts  are  exempt  and  parts  are  non-exempt.  This  ruling  curbs  USDA's  use  of 
the  "contamination"  tactic. 

On  December  19,  1969,  the  Nader  Task  Force  sued  under  the  Freedom  of 
Information  Act  to  force  the  Consumer  and  Marketing  Service  to  release  data 
The  suit *  asked  the  United  States  District  Court  for  the  District  of  Maryland 
which  would  inform  the  public  about  consumer  protection  programs  in  USDA. 
to  order  the  Consumer  and  Marketing  Service  to  release  the  following  data : 

1.  the  results  of  USDA  analyses  of  hotdog  ingredients  by  brand  name; 

2.  the  letters  of  warning  sent  by  the  Department  to  intrastate  meat  and 
poultry  processors  suspected  of  sending  non-federally  inspected  meat  across 
state  lines ; 

3.  the  name  of  each  meat  and/or  poultry  slaughterer  or  processor  who  had 
meat  detained  by  C&MS  since  January  1,  1965,  the  reason  for  the  detention, 
and  the  ultimate  disposition  of  the  product ; 

4.  the  minutes  of  the  National  Food  Inspection  Advisory  Committee; 

5.  copies  of  the  bi-weekly  reports  of  the  Director  of  the  Slaughter  Inspection 
Division  to  the  Administrator  of  the  Consumer  and  Marketing  Service. 

The  purpose  of  this  suit  was  to  put  some  teeth  in  the  heretofore  empty  jaws 
of  the  Freedom  of  Information  Act.  The  information  requested  above  was  de- 
nied by  USDA  for  the  following  reasons:  (1)  results  of  government  analysis 
of  hotdog  ingredients  were  said  to  be  trade  secrets  which  might  harm  the  mar- 
ket position  of  hotdog  companies;  (2)  the  letters  of  warning  and  the  deten- 
tion data  were  considered  to  be  investigatory  files  which  might  jeopardize 
USDA's  prosecution  of  a  meat  violation;  (3)  the  bi-weekly  reports  were  said 
to  be  intra-departmental  memoranda  as  were  the  minutes  of  the  National  Food 
Inspection  Advisory  Committee. 

USDA  conceded  the  first  point  and  made  public  its  quarterly  analyses  of 
brand  name  sausage  products,  one  of  the  few  times  the  federal  government  has 
given  the  consumer  access  to  data  from  its  testing  of  consumer  products.  On 
June  26,  1970,  Judge  Northrop  of  the  U.S.  District  Court  in  Baltimore,  gave 
USDA's  policy  of  secrecy  a  stunning  defeat  on  its  other  denials.  He  ordered 
that  the  letters  of  warning  and  information  on  the  detention  of  meat  and 
poultry  products  to  be  made  available  to  the  Nader  group.  The  decision  marked 
the  first  time  that  the  Department  has  been  forced  by  a  federal  court  to  dis- 
close such  information  to  the  public.  Disclosure  of  the  letters  of  warning  will 
reveal  how  much  non-federally  inspected  meat  is  crossing  state  lines,  which 
states  it  is  coming  from  and  which  companies  are  shipping  it. 

The  information  on  detained  meat  is  the  first  time  the  Department  has  been 
forced  to  reveal  the  brand  names  of  various  meat  and  poultry  products  found 
in  violation  of  federal  meat  laws.  Judge  Northrop  noted  that  the  "investiga- 
tory file"  exemption  under  the  Freedom  of  Information  Act  was  not  intended 
to  exempt  all  government  information  about  private  enterprise,  and  stated 
that  the  possible  embarrassment  of  the  firms  which  had  violated  meat  laws 
was  not  a  justification  for  this  exemption.  Judge  Northrop  found  that  the 
exemption  was  intended  only  to  prevent  persons  against  whom  the  government 
was  enforcing  the  law  from  obtaining  an  advance  look  at  the  government's 
case.  It  did  not  apply  when  firms  which  were  the  subject  of  government  action 
had  already  received  letters  of  warning  or  had  their  products  detained. 


1  The    suit    was    filed    under    the   Federal    Freedom    of   Information    Act    by   James   J. 
Hanks,  Jr..  a  Baltimore  attorney  representing  the  Nader  group. 
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The  Department  of  Justice  appealed  and  on  May  25,  1971,  Judge  John  D. 
Butzner  of  the  U.S.  Court  of  Appeals  for  the  fourth  circuit  affirmed  the  dis- 
trict court  decision.  In  doing  so  Judge  Butzner  broke  new  ground  in  securing 
the  public's  right  to  information  on  meat  packers  who  violate  federal  meat  and 
poultry  laws.  The  case  of  Weilford  v.  Harain'  marks  the  first  time  that  a  fed- 
eral agency  has  been  forced  to  reveal  such  data  about  enforcement  activities 
against  brand  name  meat  products.  It  is  also  the  first  time  a  court  has  awarded 
a  decision  under  the  Freedom  of  Information  Act  to  an  individual  consumer. 

The  court  decided  that  the  FOIA's  investigatory  files  exemption  did  not 
apply  to  letters  of  warning  and  administrative  detention  information.  Because 
the  contents  of  such  records  are  already  known  by  the  companies  who  were 
warned  or  whose  products  were  detained,  publication  would  not  reveal  any 
USDA  secret  investigative  techniques. 

Judge  Butzner  held  that  the  Freedom  of  Information  Act  was  designed  "not 
to  increase  administrative  efficiency  but  to  guarantee  the  public's  right  to  know 
how  government  is  discharging  its  duty  to  protect  the  public  interest." 

This  decision  is  a  major  breakthrough  in  helping  the  consumer  to  make  in- 
formed judgments  as  to  meat  and  poultry  quality.  In  addition  it  imposes  a 
healthy  discipline  for  the  USDA  through  the  continuing  threat  of  public 
accountability. 

Rodney  Leonard,  a  former  Administrator  of  the  Consumer  and  Marketing 
Service,  sees  release  of  this  information  as  having  a  double  benefit.  First,  it 
allows  the  consumer  to  evaluate  for  himself  the  services  of  the  Consumer  and 
Marketing  Service's  consumer  protection  program.  Disclosures  of  the  letters  of 
warning,  for  example,  put  USDA  officials  on  notice  that  no  improper  efforts 
to  protect  industry  would  be  tolerated.  In  addition,  disclosure  encourages 
obedience  to  the  meat  laws.  The  packers  will  be  much  more  likely  to  clean  up 
their  own  operations  if  they  know  their  letters  of  warning  were  going  to  be 
made  public.  Armed  with  this  information,  the  consumer  can  avoid  the  chronic 
violators  of  federal  inspection  laws  and  make  the  marketplace  an  effective 
regulator  of  meat  and  poultry  quality. 

The  Department  of  Justice  has  recently  asked  for  a  45-day  period  to  decide 
whether  to  appeal  the  decision  in  Weilford  v.  Hardin  to  the  Supreme  Court. 

These  cases  are  a  step  toward  freer  information  in  the  regulatory  agencies 
but  a  small  step  only.  Despite  the  Act's  stipulation  that  such  cases  are  to  take 
precedence  on  the  court's  calendars,  they  may  take  six  months  or  more  to  come 
to  a  decision.  Then  there  is  always  the  possibility  of  appeal.  If  public  partici- 
pation in  agency  decision-making  is  to  increase,  there  must  be  immediate 
changes  in  the  implementation  of  the  Freedom  of  Information  Act: 

1.  Each  agency  should  reply  to  a  request  for  information  within  seven  work- 
ing days  If  more  time  is  needed,  a  notice  should  be  sent  to  the  requester  in- 
forming him  of  the  date  when  the  information  will  be  available,  and  the 
reason  for  the  delay. 

2.  If  information  is  denied,  the  denial  should  state  the  exemption  being 
claimed,  why  it  is  applicable  in  this  case,  and  an  outline  of  appeal  procedures 
available. 

3.  A  central  file  of  all  denials  and  the  reasons  for  them  should  be  maintained 
for  public  inspection. 

4.  Agencies  should  organize  filing  systems  so  that  exempt  and  non-exempt 
information  can  be  easily  segregated  on  request. 

5.  Each  agency  should  establish  a  one-step  appeal  procedure  with  final  action 
within  ten  days  of  the  fiMng  of  the  appeal. 

6.  Specific  procedures  should  be  developed  for  taking  corrective  action  when 
federal  officials  resort  to  harrassment  techniques  or  other  actions  contrary  to 
the  Act. 

7.  Congress  is  not  exercising  effective  oversight  over  the  way  the  Act  is 
being  observed  in  the  agencies.  There  have  been  no  Congressional  hearings 
since  the  Act  was  passed. 

Mr.  Edmisten.  Mr.  Abramson  and  I  have  a  couple  of  questions. 
Under   the   Freedom    of   Informations   Act,   there    are   nine   ex- 
ceptions. 

Mr.  Wellford.  That  is  right. 


2  Weilford  v.  Hardin,  —  F.  Supp. (4th  Circuit,  1971). 
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Mr.  Edmistex.  In  your  experience,  which  of  those  is  most  often 
used  to  deny  information  to  the  public? 

Mr  .Wellford.  Well,  I  would  say  that  it  is  sort  of  a  toss-up 
between  the  broad  ambit  of  the  investigatory  file  exemption  and 
inter-departmental  communications  exemption. 

Number  five  on  your  list,  interagency  and  inter-agency  memo- 
randums and  number  seven. 

Mr.  Edmistex.  In  fact  almost  all  of  our  witnesses  who  said  that 
Congress  is  not  getting  information  have  mentioned  the  fifth 
exception  there — interagency  or  intra-ageUcy  memorandums.  That 
exception  has  been  used  frequently  to  keep  the  Congress  from 
having   information. 

Mr.  Wellford.  That  is  right.  You  can  imagine,  when  you  have 
been  concerned  basically  with  the  difficulty  the  Congress  has  with 
the  executive,  imagine  what  it  is  like  for  the  citizen  from  Dubuque 
who  is  in  Washington  for  a  few  days  or  has  money  for  a  couple 
of  long  distance  phone  calls  trying  to  get  information  under  what 
appears  to  be  the  broad  protection  of  the  Freedom  of  Information 
Act.  If  the  Senate  has  as  much  problem  as  it  does,  you  can  imagine 
the  problem  for  citizens  and  even  for  groups  that  are  permanently 
in  the  field,  like  ours.  It  is  a  problem  endemic  to  the  Federal 
bureaucracy,  as  I  said  earlier. 

Mr.  Edmistex.  As  you  well  know,  many  times  the  only  manner 
in  which  a  citizen  can  get  information  from  an  agency  of  the 
Government  is  to  go  through  his  Congressman  or  Senator. 

Mr.  Wellford.  That  is  correct. 

Mr.  Edmistex.  I  think  there  certainly  is  a  parallel  between  what 
you  are  talking  about  this  morning  and  what  the  hearings  have 
been  concerned  with,  because  the  Members  of  Congress  are  often 
the  only  means  that  the  people  have  for  getting  information.  I 
think  that  the  agencies  and  departments  tend  to  treat  Members 
of  Congress  as  members  of  the  public  and,  therefore,  provide 
little  or  no  information  to  either  one  of  them. 

I  am  not  saying  that  Members  of  the  Congress  are  not  members 
of  the  public;  they  certainly  are.  But  they  are  in  a  somewhat  dif- 
ferent capacity  than  the  average  citizen  because  they  are  elected 
representatives  of  the  people  charged  with  overseeing  government 
activities  among  their   other  duties. 

Mr.  Wellford.  Well,  you  have  a  little  bit  more  success  than  we 
have;  at  least  vour  answers  seem  to  come  more  rapidly  than  ours. 
But  still  the  elasticity  of  the  executive  privilige  doctrine  you  are 
dealing  with  here,  as  it  seems  to  be  expanded  every  week,  is  going 
to  make  your  problems  comparable  to  ours,  probably,  if  it  con- 
tinues. I  think  these  hearings  have  been  very  valuable  in  getting 
that  across  to  the  public. 

Mr.  Edmistex.  Are  you  familiar  with  President  Nixon's  memo- 
randum issued  early  in  1969  to  executive  departments  and  agencies? 
As  I  read  the  plain  language  in  that  memorandum,  it  says  that 
no  agency  may  refuse  to  supply  information  requested  by  the 
Congress  unless  the  President  personally  delegates  to  that  official 
the  authority  to  assert  executive  privilege.  Since  Members  of  Con- 
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gress  are  the  link  between  the  vast  bureaucracy  and  the  citizens, 
perhaps  some  sort  of  suit  based  upon  the  President's  memo- 
randum and  the  Freedom  of  Information  Act  could  be  brought 
against  some  of  these  agency  officials  inquiring  why  they  are  not 
adhering  to  the  President's  memorandum.  That  might  be  stretching 
matters  somewhat,  but  I  think  as  a  lawyer,  I  could  devise  some- 
thing like  that.  What  do  you  think  about  it? 

Mr.  Welford.  I  would  have  to  study  this  memorandum.  I  think 
it  is  an  interesting  question.  I  really  did  not  understand  that  the 
doctrine  could  be  interpreted  as  broadly  as  it  appears  to  be,  as 
these  hearings  have  showed  that  it  is. 

I  remember  in  my  first  course  on  government  that  when  the 
executive  privilege  doctrine  came  up,  I  was  left  with  the  impression 
that  it  applied  in  rare  cases  to  people  like  Harry  Hopkins,  who 
was  an  advisor  to  Koosevelt,  and  the  notion  that  it  could  be  ex- 
tended throughout  the  length  and  breadth  of  the  Federal  bu- 
reaucracy, from  residue  reviewers  of  the  Pesticide  Regulation 
Division  up  to  positions  such  as  Mr.  Kissinger  holds  is  quite 
startling.  I  think  the  whole  thing  bears  much  investigatory  and 
maybe  legal  action. 

Mr.  Edmisten.  According  to  our  questioning  of  the  General 
Counsel  of  the  Defense  Department,  they  can  withhold  anything 
they  choose  and  through  delaying  tactics  and  they  do  not  even  bring 
an  unsatisfied  request  for  information  to  the  President  who  is,  after 
all,  the  Chief  Executive  of  the  country.  I  put  the  question  to  him 
yesterday  whether  or  not  he  wanted  to  adhere  to  the  wishes  of  the 
Chief  Executive  and  he  said  the  Defense  Department  was  doing  so 
now.  But  we  had  no  indication  that  they  had  contacted  the  White 
House  for  a  claim  of  executive  privilege  on  some  requests  for  informa- 
tion outstanding  over  a  year. 

Mr.  Abramson? 

Mr.  Abramson.  Yes;  just  a  few  questions  here. 

The  Members  of  Congress,  as  were  mentioned  before,  are  the  direct 
link,  supposedly,  to  the  executive  branch  in  order  to  obtain  neces- 
sary information.  Academically,  I  suppose,  the  members  of  the 
public  also  have  that  same  link.  I  was  just  curious  as  to  what 
ways  do  you  think  we  could  expedite  that  link?  In  what  ways 
do  you  think  that  we   could  further  the  public's  right  to  know? 

It  also  seems  to  me  that  the  public  is  always  obtaining  infor- 
mation through  lawsuits  after  the  fact.  What  possible  ways  can  you 
suggest  to  the  subcommittee  in  which  the  public's  right  to  know  can  be 
furthered  ? 

Mr.  Wellford.  Well,  I  think  I  have  listed  several  points  here 
in  the  testimony.  I  think  the  ombudsman  idea  is  a  concept  worth 
investigating,  where  there  would  be  a  specific  staff  member  who 
would  be  a  specialist  in  the  Freedom  of  Information  law  who  would 
daily  deal  with  these  kinds  of  problems  and  could  call  the  offending 
official  and  get  action  probably  much  more  quickly  than  the  average 
citizen  could.  I  think  the  situation  now  is  that  the  Congress  has 
enormous  intimidating  power  in  the  Federal  bureaucracy.  It  has 
limits  as  you  have  been  discussing  here,  but  it  still  exists.  We  have 
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frequently  found  when  we  can  persuade  the  staffs  to  take  the 
time,  they  tend  to  get  the  information.  The  problem  is  it  is  a  very 
time-consuming  process  that  most  staffs  simply  do  not  have  the 
resources  for. 

Now,  one  very  important  remedy  that  ought  to  be  investigated — 
in  fact,  we  are  looking  into  it — is  some  means  of  holding  per- 
sonally accountable  officials  who  do  arbitrarily,  capriciously  deny 
information  under  the  Freedom  of  Information  Act.  Right  now, 
there  is  absolutely  no  risk  that  these  gentlemen  run.  If  you  come 
up  against  an  agency  head  or  one  of  his  subordinates  who  wants 
to  be  totally  arrogant  with  regard  to  his  responsibility  under  the 
Freedom  of  Information  Act,  there  are  no  sanctions  that  will  ever 
be  brought  against  him  unless  perhaps  somebody  on  the  Hill  takes 
a  personal  interest  in  the  matter,  which  is  relatively  rare. 

Mr.  Abramson.  Well,  do  you  think  that  part  of  the  problem  is 
Congress'  fault?  Do  you  think  that  if  Congress  provided  the  neces- 
sary enabling  legislation,  and  if  it  provided  the  necessary  guide- 
lines, do  you  think  that  would  in  part  solve  the  problem  or  do  you 
think  the  problem  is  within  the  Executive  ? 

Mr.  Wellford.  No,  I  think  that  stronger  legislation  clearly 
would  help.  But  I  think  also 

Mr.   Abramson.  What  kind   of  legislation? 

Mr.  Wellford.  I  think  legislation  specifying  more  clearly  exactly 
what  information  can  be  legitimately  denied  and  which  cannot. 
Presently,  the  exemptions  are  so  broad  that  really,  they  can  be 
used  to  withhold  any  information  if  the  official  wants  to. 

But  that  is  only  a  very  interim  step.  It  seems  to  me  ultimately 
you  have  to  have  advocates  who  are  representing  the  citizen's  in- 
terest in  the  agencies;  that  is.  speaking  on  his  behalf  on  a  regular 
basis,  in  a  way,  as  I  said,  that  the  committee  staffs  simply  do  not 
have  the  resources  to  do  in  most  cases. 

There  I  think  the  proposal  for  an  independent  office  of  con- 
sumer affairs  is  well  worth  considering.  I  think  that  kind  of  office 
could  develop  the  expertise  here;  they  could  develop  a  wide  ex- 
perience on  how  individual  agencies  interpret  the  law  and  could 
be  of  fantastic  assistance  to  citizens. 

Mr.  Abramson.  Do  vou  know  of  any  examples  or  any  instances 
when  the  Congress  itself  was  withheld  information  of  issues  relating 
to  consumerism  and  so  on?  In  other  words,  is  this  just  in  the  area 
of  the  Executive  or  is  it  in  the  Congress  also? 

Mr.  Wellford.  Well,  as  you  know,  there  are  a  large  number  of 
closed  hearings  in  both  the  House  and  the  Senate.  In  many  cases, 
I  think  those  closed  hearings  are  not  justified  and  it  is  extremely 
difficult- 
Mr.  Abramson.  When  would  you  say  we  should  open  them  up? 
Under  what  guidelines  and  so  on? 

Mr.  Wellford.  Well,  I  think  particularly  when  you  are  dealing 
with  questions  of  consumer  and  environmental  affairs,  where  there 
is  tremendous  interest,  it  is  an  affront  to  hold  those  hearings  in 
executive  session,  except  in  the  rarest  of  cases. 

Now,  with  regard  to  specific  guidelines,  I  would  have  to  think 
about  that.  I  can  provide  you  with  further  remarks  on  that. 
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Mr.  Abramson.  The  point  I  was  trying  to  make  was  the  point 
which  Senator  Mathias  made  last  week.  That  was  that  if  we  talk 
about  only  the  Congress'  right  to  know  and  if  we  do  not  also  talk 
about  the  public's  right  to  know,  we  could  in  the  end  be  creating 
a  congressional  privilege  rather  than  an  executive  privilege. 

Mr.  Wellford.  Yes. 

Mr.  Abramson.  And  in  the  end,  that  would  not  achieve  the  objec- 
tive, hopefully,  which  is  the  public's  right  to  know. 

Mr.  Wellford.  Yes. 

Mr.  Abramson.  1  have  no  further  questions.  Thank  you. 

Mr.  Edmisten.  On  behalf  of  Senator  Ervin,  I  want  to  thank  you 
again  for  your  patience  and  for  coming  and  giving  us  this  excellent 
testimony. 

For  the  record,  the  hearing  record  will  remain  open  for  15  days 
for  additional  statements.  At  this  time,  I  would  like  to  insert  some 
material  into  the  record.  Included  are  statements  of  several  people, 
including  Mr.  Walt  Rostow,  who  were  unable  to  appear  personally 
at  these  hearings. 

(Whereupon  at  1 :05  pm,  the  hearing  was  adjourned) 

(The  statements  referred  to  follow:) 

Yale  University, 

Law  School, 
New  Haven,  Conn.,  June  28,  1911. 
Hon.  Sam  J.  Ervin,  Jr., 
U.S  Senate, 
Washington,  D.C. 

Dear  Senator  Ervin  :  Thank  you  for  your  letter  of  June  18.  Unfortunately, 
a  prior  commitment  makes  it  impossible  for  me  to  be  in  Washington  on  the 
dates  in  question. 

I  published  an  article  on  the  problem  some  years  ago,  a  copy  of  which  I 
enclose.  So  far  as  I  know  the  only  significant  development  since  that  date  has 
been  the  passage  of  the  Public  Information  Act  of  1966  and  the  promulgation 
of  Executive  Orders  10501  and  10964,  none  of  which  deal  directly  with  the 
problem  to  which  S.  1125  is  addressed.  The  judiciary  has  done  nothing  to 
clear  up  the  problem  since  my  article  was  published.  I  think  the  Supreme 
Court  is  unlikely  to  do  so,  although  its  decision  in  the  New  York  Times — 
Washington  Post  litigation  may  throw  some  indirect  light  on  the  question  of 
the  power  of  Congress  to  obtain  information  from  the  President. 

I  believe  that  the  policy  expressed  in  S.  1125  is  sound.  Information  can  jus- 
tifiably be  withheld  from  Congress  and  its  committees  only  in  very  exceptional 
cases,  which  are  sufficiently  rare  so  that  it  does  not  seem  unduly  burdensome 
to  require  the  President  himself  to  make  the  decision.  Whether  the  bill  would 
be  constitutional  I  do  not  know ;  I  suspect  that  the  President — any  President — 
would  take  the  position  that  under  the  principle  of  separation  of  powers  Con- 
gress cannot  regulate  the  manner  in  which  the  President  exercises  his 
discretion. 

You  may,  of  course,  treat  this  letter  and/or  my  article  as  a  written  statement 
of  my  views. 

Sincerely  yours, 

Joseph  W.  Bishop,  Jr. 
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THE  EXECUTIVE'S  RIGHT  OF  PRIVACY:  AN  UNRESOLVED 
CONSTITUTIONAL  QUESTION 

JOSEPH  W.  BISHOP,  JR.t 

A  constitutional  question  of  the  first  importance,  raised  in  more  or  less 
acute  form  in  practically  every  administration  from  Washington's  to  Eisen- 
hower's, is,  singularly  enough,  still  wide  open.  That  question  is  the  constitu- 
tional power  of  the  executive  to  withhold  information  from  the  legislature.  It 
seems  to  be  no  nearer  settlement  today  than  it  was  in  1792,  when  President 
Washington  announced  the  right  of  the  executive  to  exercise  its  discretion  in 
communicating  executive  documents  requested  by  a  committee  appointed  by 
the  House  of  Representatives  "to  inquire  into  the  causes  of  the  failure  of  the 
late  expedition  under  Major  General  St.  Clair."1 

A  regular  reader  of  the  newspapers  need  reflect  but  briefly  to  realize  the 
tremendous  political  importance  of  the  problem.  The  files  of  the  executive 
bulge  with  documents  which  Congressmen,  from  the  best  and  worst  motives, 
are  eager  to  examine  and  which  bureaucrats,  also  from  the  best  and  worst 
motives,  are  determined  to  keep  to  themselves.  Many  of  these  documents,  if 
published,  would  certainly  cause  headlines  and  headaches  all  across  the  nation, 
and  some  might  create  a  stir  in  foreign  chancelleries — a  prospect  from  which 
the  average  legislator,  especially  if  he  be  up  for  re-election,  shrinks  about  as 
much  as  Brer  Rabbit  shrank  from  the  briar  patch,  but  which  may  cause  ex- 
quisite pain  to  the  executive  branch.  An  example:  among  the  large  number 
of  dossiers  maintained  by  the  FBI  and  the  various  intelligence  and  security 
services  in  the  Pentagon  there  are  inevitably  some  whose  subjects  are  persons 
of  local  or  national  prominence.  Many  such  dossiers  contain  "derogatory"  in- 
formation 2  which,  if  portentously  attributed  by  an  unfriendly  politician  to  "the 

fDeputy  General  Counsel  of  the  Army,  July,  1952  to  October  1,  1953;  Acting  General 
Counsel  in  August  and  September,  1953.  Member  of  the  District  of  Columbia  and  New 
York  Bars. 

Is  See  Binkley,  President  and  Congress  40-41  (1947).  On  this  occasion,  the 
President  found  no  papers  which  might  not  properly  be  inspected  by  Congress.  But  four 
years  later  the  problem  recurred  when  a  committee  of  the  House  demanded  copies  of  the 
instructions  and  other  documents  employed  in  connection  with  the  negotiation  of  a  treaty 
with  Great  Britain.  This  time  Washington  found  that  "a  just  regard  to  the  Constitution 
and  to  the  duty  of  my  office,  under  all  the  circumstances  of  this  case,  forbids  a  compliance 
with  your  request."  1  Richardson,  Messages  and  Papers  of  the  Presidents  188 
(1897). 

2.  The  inclusion-in  a  file  of  such  information  does  not,  of  course,  mean  that  it  is  true, 
or  even  that  the  agency  thinks  it  is  true.    The  investigators  simply  collect  all  available 
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files  of  the  FBI,"  might  produce  a  j>olitical  explosion.  Another  example:  the 
files  of  the  State  and  Defense  Departments  are  naturally  full  of  records  of  con- 
versations between  the  governments  of  the  United  States  and  other  countries, 
the  disclosure  of  which  might  benefit  the  political  fortunes  of  the  Congressmen 
who  disclosed  them  in  approximate  proportion  to  its  adverse  effect  on  relations 
between  the  two  countries.  Hence,  it  is  not  surprising  that  legislative  demands 
for  information  and  executive  refusals  have  been  so  common  ;3  what  is  at  first 
blush  surprising  is  that  the  conflict  has  never  come  to  a  real  head. 

As  a  matter  of  constitutional  theory  the  problem  might  as  well  arise  between 
the  executive  and  the  judiciary,  or  the  legislative  and  the  judiciary.4  The  latter 
problem  seems  never  to  have  arisen,  probably  because  neither  branch  has  any 
information,  not  available  to  the  public,  which  is  of  much  interest  to  the  other. 
The  former  has  often  been  raised — in  situations  in  which  the  government  is, 
or  is  said  to  be,  in  exclusive  possession  of  relevant  evidence — and  has  given 
rise  to  a  considerable  body  of  case  law.  Most  such  cases  have  been  decided  on 
grounds  that  throw  at  best  a  flickering  and  feeble  light  on  the  main  question. 
Nevertheless,  because  these  cases  have  been  cited  as  authority,5  and  because 
it  is  at  least  true  that  there  are  no  better  judicial  precedents,  they  merit  dis- 
cussion. 

One  class  of  such  cases  deals  with  the  situation  in  which  a  subordinate 
federal  official,  directed  by  a  court  to  disclose  official  information  or  produce 
official  records,  pleads  a  departmental  regulation  forbidding  compliance  with 

material  on  the  subject.  Very  few  politicians  (or  even  ordinary  successful  people)  go 
through  life  without  a  single  discreditable  incident  and  still  fewer  without  making  an 
enemy. 

3.  The  executive's  right  to  withhold  information  has  been  asserted  by  such  Presidents, 
in  other  respects  so  diverse,  as  Washington,  Jefferson,  Jackson,  Tyler,  Buchanan,  Grant, 
Geveland,  Roosevelt  I,  Coolidge,  Hoover,  Roosevelt  II,  Truman  and  Eisenhower.  These 
precedents  are  recapitulated  in  Wolkinson,  Demands  of  Congressional  Committees  for 
Executive  Papers,  10  Fed.  B.J.  103,  223,  319  (1949). 

4.  Similarly,  an  interesting  subject  for  speculation  is  the  possible  reaction  of  a  con- 
gressional committee  to  an  executive  demand  for  information  in  the  committee's  files.  In 
practice,  the  traffic  has  been  all  the  other  way,  although  once  or  twice  the  executive  has 
politely  indicated  that  it  would  appreciate  information  as  to  the  facts  on  which  congres- 
sional allegations — e.g.,  some  of  Senator  McCarthy's  figures  on  Communists  in  govern- 
ment— were  based. 

5.  See,  e.g.,  40  Ops.  Att'y  Gen.  45,  49  (1941).  In  a  memorandum  to  the  President, 
released  by  the  White  House  on  May  17,  1954,  Attorney  General  Brownell  made  the  re- 
markable and  inexact  assertion  that  "Courts  have  uniformly  held  that  the  President  and 
the1  heads  of  departments  have  an  uncontrolled  discretion  to  withhold  [from  Congress] 
the  information  and  papers  in  the  public  interest.  .  .  ."  N.Y.  Times,  May  18,  1954,  p.  24, 
col.  2.  He  cited  no  cases.  The  statement,  like  most  of  the  memorandum,  was  lifted  almost 
word  for  word  from  a  law  review  article  which  had  appeared  some  years^  previously,  but 
the  author  of  that  article  cited  no  cases  either.  See  Wolkinson,  supra  note  3.  Since  there 
appears  to  be  no  case  in  which  a  court  has  passed  on  an  executive  refusal  of  a  congressional 
demand  for  information,  the  writer  must  have  had  in  mind  cases  in  which  the  courts  them- 
selves have  sought  to  obtain  information  from  the  executive — in  which  case  the  statement 
is  still  incorrect. 
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such  a  subpoena  without  the  previous  consent  of  the  head  of  the  department.0 
An  act  of  Congress  has  long  authorized  the  head  of  each  executive  depart- 
ment 7  to  "prescribe  regulations,  not  inconsistent  with  law,  for  the  government 
of  his  Department  .  .  .  and  the  custody,  use  and  preservation  of  the  records, 
papers  and  property  appertaining  to  it."8  It  is  certainly  true  that  the  courts 
have  consistently  treated  this  statute  as  validly  authorizing  the  department 
head  to  centralize  in  himself  discretion  to  grant  or  withhold  information  re- 
quested by  a  court ;  but  it  is  equally  true  that  they  have  sedulously  refrained 
from  passing  on  "the  ultimate  reach  of  the  authority  of  the  [department  headl 
to  refuse  to  produce  at  a  court's  order  the  government  papers  in  his  posses- 
sion. .  .  ."°  Moreover,  these  decisions  plainly  furnish  no  guidance  as  to- the 
inherent  right  of  the  executive  to  withhold  information  from  Congress,  for 
they  are  based  on  an  act  of  Congress ;  what  Congress  hath  given,  Congress 
can  take  away.  For  example:  R.S.  161  could  scarcely  be  invoked  to  justify  a 
refusal  to  furnish  information  to  the  House  and  Senate  Committees  on  Govern- 
ment Operations,  for  since  1928  an  act  of  Congress  has  provided  that  any  de- 
partment of  the  executive  shall  give  them  "any  information  requested  of  it 
relating  to  any  matter  within  the  jurisdiction  of  said  Committee."10  In  practice, 

6.  A  number  of  such  cases  arose  because,  before  the  Eighteenth  Amendment,  federal 
law  taxed  makers  and  sellers  of  spirits  whose  activities  might  be  quite  illegal  under  state 
law.  On  several  occasions  state  courts,  in  the  course  of  efforts  to  prosecute  moonshiners 
and  proprietors  of  blind  tigers,  attempted  to  compel  the  testimony  of  the  federal  gaugers, 
or  the  production  of  Treasury  records  as  to  the  operations  of  these  criminal  taxpayers. 
The  Treasury,  which  was  naturally  reluctant  to  penalize  full  disclosure  to  itself,  forbade 
its  excisemen  to  reveal  information  garnered  in  the  course  of  their  official  duties.  The 
validity  of  its  regulation  was  generally,  but  not  always,  upheld  until  the  problem  was  laid 
to  rest  by  the  decision  of  the  Supreme  Court  in  Boske  v.  Comingore,  177  U.S.  459  (1900). 
E.g.,  Stegall  v.  Thurman,  175  Fed.  813  (N.D.  Ga.  1910)  ;  In  re  Lamberton,  124  Fed.  446 
(W.D.  Ark.  1903).  Contra,  In  re  Hirsch,  74  Fed.  928  (D.  Conn.  1896). 

7.  The  courts  seem  to  make  little  distinction  between  the  traditional  departments  and 
the  various  agencies  created  by  executive  order  or  statute.  Cf.  Appeal  of  SEC,  226  F.2 
501  (6th  Cir.  1955)  ;  Universal  Airline,  Inc.  v.  Eastern  Airlines,  Inc.,  188  F.2d  993,  999 
(D.C.  Cir.  1951). 

8.  Rev.  Stat.  §  161   (1875),  5  U.S.C.  §  22  (1952). 

9.  United  States  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462,  467  (1951),  and,  in  particular 
the  concurring  opinion  of  Mr.  Justice  Frankfurter  at  470,  472.  See  also  Ex  parte  Sackett,  74 
F.2d  922,  924  (9th  Cir.  1935)  and  cases  cited  note  6  supra.  Yet  a  dictum  of  Learned  Hand, 
exemplifying  the  sporadic  fallibility  of  that  illustrious  judge,  cites  Boskc  v.  Comingore 
and  the  other  cases  referred  to  in  note  6  supra  for  the  proposition  that  it  is  "lawful  for  a 
department  of  the  government  to  suppress  documents,  even  when  they  will  help  determine 
controversies  between  third  persons.  .  .  ."  See  United  States  v.  Andolschek,  142  F.2d  503, 
506  (2d  Cir.  1944). 

10.  45  Stat.  996  (1928),  5  U.S.C.  §  105a  (1952).  The  statute  actually  names  the 
Committees  on  Expenditures  in  the  Executive  Department,  the  predecessors  of  the  present 
Committees  on  Government  Operations.  Despite  its  apparently  unambiguous  language,  its 
legislative  history  can  be  used  \o  ground  a  plausible  argument  that  the  "information"  re- 
ferred to  was  intended  to  include  only  noncontroversial  types  which  the  executive  had 
previously  furnished  to  Congress  voluntarily.    See  Wolkinson,  supra  note  3,  at  322-23. 
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of  course,  when  the  executive  is  dealing  with  Congress  rather  than  the  courts, 
it  does  not  cite  R.S.  161  or  any  other  act  of  Congress.  In  such  circumstances, 
the  Attorney  General  invariably  asserts  a  constitutional  right,  under  the  prin- 
ciple of  separation  of  powers,  to  grant  or  withhold  in  the  executive's  unfettered 
discretion.11 

Another  class  of  cases  deals  with  the  "privilege"  of  the  executive  to  with- 
hold from  the  courts  certain  not  very  clearly  defined  categories  of  information. 
Although  there  have  been  too  few  of  these  cases  to  permit  the  accumulation  of 
a  body  of  case  law  clearly  drawing  the  line  between  privileged  and  unprivileged 
matter,12  secrets  which  can  readily  be  classified  as  "military"  or  "state"  do 
not  present  much  difficulty.  Thus,  in  one  of  the  oldest  of  such  decisions,13  the 
administrator  of  the  estate  of  a  deceased  spy  brought  suit  to  recover  salary 
due  for  services  in  that  capacity  under  a  secret  contract  between  the  deceased 
and  President  Lincoln.  The  Supreme  Court  affirmed  the  dismissal  of  the 
petition : 

"Public  policy  forbids  the  maintenance  of  any  suit  in  a  court  of  justice, 
the -trial  of  which  would  inevitably  lead  to  the  disclosure  of  matters  which 
the  law  itself  regards  as  confidential,  and  respecting  which  it  will  not  allow 
the  confidence  to  be  violated.  On  this  principle  suits  cannot  be  maintained 
which  would  require  a  disclosure  of  the  confidences  of  the  confessional, 
or  those  between  husband  and  wife.  .  .  .  Much  greater  reason  exists  for 
the  application  of  the  principle  to  cases  of  contract  for  secret  services  with 
the  government,  as  the  existence  of  a  contract  of  that  kind  is  itself  a  fact 
not  to  be  disclosed."14 

The  latest  opinion  of  the  Supreme  Court  upholding  the  privilege,  United  States 
v.  Reynolds,15  involved  matters  equally  easy  to  recognize  as  military  secrets — 
official  reports  dealing  with  the  causes  of  the  crash  of  an  Air  Force  plane 
loaded  with  experimental  electronic  equipment.  But  in  the  few  instances  that 
have  arisen  the  courts  have  been  at  least  reluctant  to  place  within  the  privilege 
information  which  the  government  desired  to  keep  to  itself  for  reasons  other 
than  military  or  diplomatic.  Thus,  courts  have  shown  reluctance  to  treat  as 
privileged  the  statements  of  witnesses  taken  by  the  FBI  in  the  course  of  a 

11.  See,  e.g.,  in  addition  to  the  Memorandum  of  Attorney  General  Brownell,  supra 
note  5,  the  opinion  of  Attorney  General  Jackson  at  40  Ops.  Att'y  Gen.  45  (1941),  declin- 
ing to  furnish  certain  FBI  reports  to  the  House  Committee  on  Naval  Affairs. 

12.  A  number  of  these  cases  are  collected  and  discussed  in  Note,  41  Cornell  L.Q.  737 
(1956). 

13.  Totten  v.  United  States,  92  U.S.  105  (1875). 

14.  Id.  at  107.  But  the  facts  of  the  Totten  case  do  not  seem  to  afford  a  very  good 
illustration  of  the  principle,  for  it  is  hard  to  see  how  the  disclosure  of  the  existence  of  the 
contract  could  have  harmed  the  national  interest,  long  after  the  completion  of  the  contract 
and  the  extinction  of  the  Confederacy.  Of  course,  if  the  contract  had  concerned  a  power 
with  which  the  United  States  had  been  trying  to  maintain  friendly,  or  at  least  diplomatic, 
relations,  the  reasoning  of  the  Court  would  have  been  more  cogent. 

15.  345  U.S.  1  (1953). 
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routine,  nonconfidential  investigation,16  or  the  record  of  the  proceedings  of  a 
Naval  Board  of  Inquiry  in  a  similarly  commonplace  matter.17 

The  majority  in  the  Reynolds  case,  while  explicitly  disclaiming  any  intent 
to  pass  one  way  or  the  other  on  the  inherent  constitutional  power  of  the  ex- 
ecutive to  withhold  information  in  its  sole  discretion,  nevertheless  stated,  just 
as  explicitly,  that  it  is  the  court,  not  the  executive,  which  must  determine 
whether  the  circumstances  are  appropriate  for  the  claim  of  privilege :  "Judicial 
control  over  the  evidence  in  a  case  cannot  be  abdicated  to  the  caprice  of  execu- 
tive officers."18  The  knotty  problem  of  how  the  judge  is  to  make  this  deter- 
mination without  forcing  at  least  a  disclosure  to  himself  was  dismissed  with 
no  more  illuminating  answer  than  a  reference  to  the  similar  difficulties  raised 
by  claims  of  privilege  under  the  Fifth  Amendment. 

The  apparent  contradiction  between  the  Court's  statement  that  the  judge 
must  determine  the  nature  of  the  secret  and  perhaps  overrule  a  claim  of  privi- 
lege, and  its  disclaimer  of  intent  to  pass  on  the  proposition  that  the  head  of  an 
executive  department  has  absolute  power  to  withhold  from  judicial  view  docu- 
ments in  his  custody,  can  perhaps  be  resolved.  Presumably  the  Court  thought 
that,  even  if  the  documents  were  found  not  to  be  privileged,  there  would  be  no 
question  of  actually  compelling  production  of  the  documents.  Instead,  the  issue 
to  which  the  doubtful  materials  referred  would  be  resolved  against  the  govern- 
ment. In  the  Reynolds  case,  however,  the  ground  of  decision  was  that  since 
the  Tort  Claims  Act  incorporates  the  Federal  Rules  of  Civil  Procedure,  and 
since  those  rules  penalize  only  refusal  to  produce  unprivileged  documents,  the 
imposition  of  even  such  a  penalty  for  failure  to  produce  privileged  documents 
would  subject  the  sovereign  to  liability  on  terms  to  which  it  had  not  consented. 
Deciding  the  issue  to  which  the  suppressed  information  related  against  the 
government  would  not,  of  course,  have  been  exactly  the  same  thing  as  jailing 
the  Secretary  of  the  Air  Force  for  contempt,  and  perhaps  the  Court  refused 
to  equate  prejudice  to  the  government  in  its  conduct  of  litigation  with  physical 

16.  O'Neill  v.  United  States,  79  F.  Supp.  827  (E.D.  Pa.  1948),  vacated  on  other 
grounds  sub  nom.  Alltmont  v.  United  States,  174  F.2d  931  (3d  Cir.  1949).  The  govern- 
ment made  the  somewhat  malapropos  argument  that,  since  the  FBI  agents  happened  to  be 
members  of  the  bar,  their  reports  were  covered  by  the  attorney-client  privilege.  The  case 
presented  no  question  of  keeping  secret  the  identity  of  informers.  The  privilege  of  with- 
holding such  information  has  been  recognized  in  cases  too  numerous  to  cite.  E.g.,  Scher 
v.  United  States,  305  U.S.  251  (1938)  ;  United  States  v.  Sun  Oil  Co.,  10  F.R.D.  448  (E.D. 
Pa.  1950). 

17.  See  Bank  Line  v.  United  States,  76  F.  Supp.  801,  804  (S.D.N.Y.  1948)  ;  cf.  Wall- 
ing v.  Richmond  Screw  Anchor  Co.,  4  F.R.D.  265,  269  ( E.D.N. Y.  1943). 

The  British  courts,  while  according  privilege  to  military  and  diplomatic  secrets,  have 
observed  by  way  of  dictum  that  it  could  not  be  claimed  merely  because  disclosure  "might 
involve  the  Government  ...  in  parliamentary  discussion  or  in  public  criticism  .  .  .  ."  Dun- 
can v.  Cammell,  Laird  &  Co.,  [1942]  A.C.  624,  642. 

18.  345  U.S.  at  9-10.  The  British  Court  of  Appeals  took  a  similar  view  in  Duncan  v. 
Cammell,  Laird  &  Co.,  [1942]  A.C.  624,  642. 
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compulsion  to  produce  the  document.10  But  a  distinction — if  the  Court  in- 
tended one — between  the  threat  of  contempt  proceedings  and  other  forms  of 
pressure  is  of  somewhat  dubious  validity.  It  is  certain  that  there  have  been, 
and  possible  that  there  may  be,  cabinet  officers  whose  incarceration  would  be 
much  less  inimical  to  the  public  welfare  than  mulcting  the  public  fisc  of  thump- 
ing damages  for  negligence ;  it  is  hard  to  say  that  the  former  is  compulsion 
while  the  latter  is  not. 

The  Court  did  indeed,  in  the  course  of  its  dissertation  upon  the  scope  of  the 
privilege  and  the  consequences  of  its  invocation,  distinguish  criminal  prosecu- 
tion holdings  that  the  government  must  play  a  sort  of  Truth  or  Consequences 
— i.e.,  it  must  choose  between  acquittal  of  the  accused  and  the  production  of 
any  relevant  material  in  its  possession,  even  though  the  government  might  be 
clearly  entitled  to  withhold  that  material  from  judicial  inspection.20  But  it  did 
so  simply  on  the  ground  that  "such  rationale  has  no  application  in  a  civil 
forum  where  the  Government  fs  not  the  moving  party,  but  is  a  defendant  only 
on  terms  to  which  it  has  consented."21  In  other  words,  the  bedrock  on  which 
the  decision  rests  is  the  concept  of  sovereign  immunity.  It  contains  no  impli- 
cation that  there  is  any  other  distinction  between  the  application  of  pressure 
by  threatening  the  loss  of  a  civil  suit  and  the  application  of  pressure  by 
threatening  the  loss  of  a  criminal  action.  Assuming  that  the  government  is  as 
interested  in  enforcing  the  criminal  law  as  it  is  in  preventing  unjustified  charges 
on  the  Treasury,  one  seems  about  as  effective  a  method  of  compelling  the  pro- 
duction of  information  as  the  other,  and  both  seem  to  differ  in  degree  rather 
than  kind  from  coercion  by  the  threat  of  contempt  proceedings — although  the 
latter  would  no  doubt  have  a  more  abrasive  effect  on  relations  between  the 
executive  and  the  judiciary.22 

19.  See  O'Neill  v.  United  States,  79  F.  Supp.  827,  830  (E.D.  Pa.  1948),  vacated  on 
other  grounds  sub  nom.  Alltmont  v.  United  States,  174  F.2d  931  (3d  Cir.  1949).  There 
seems  to  be  no  case  which  presents  the  question  of  whether  a  court  would  attempt  to  com- 
pel actual  production  of  information  in  the  possession  of  the  executive.  In  all  those  dis- 
cussed in  this  Article,  the  government  was  a  party,  so  that — assuming  that  it  had  in  fact 
no  privilege  to  withhold  the  information — the  ends  of  justice  could  adequately  be  served 
by  assuming  against  it  the  issue  on  which  the  requested  evidence  was  alleged  to  bear. 

20.  United  States  v.  Beekman,  155  F.2d  580  (2d  Cir.  1946)  ;  United  States  v.  Andol- 
schek,  142  F.2d  503  (2d  Cir.  1944)  ;  cf.  Edwards  v.  United  States,  312  U.S.  473,  480 
(1941).  The  Andolschek  case,  a  prosecution  against  employees  of  the  Bureau  of  Internal 
Revenue  for  seeking  bribes,  did  not  in  fact  involve  a  claim  of  privilege  based  on  the  nature 
of  the  particular  documents  requested  (which  were  official  reports  by  the  defendants  them- 
selves on  the  allegedly  criminous  transactions)  but  simply  another  instance  in  which  regu- 
lation^ issued  by  the  Secretary  of  the  Treasury  under  Rev.  Stat.  §  161  (1875),  5  U.S.C. 
§  22  (1952)  forbade  disclosure  without  his  authority. 

21.  345  U.S.  at  12. 

22.  The  concurring  opinion  of  Mr.  Justice  Frankfurter  in  United  States  ex  rel.  Touhy 
v.  Ragen,  340  U.S.  462  (1951)  "assumes,"  no  doubt  correctly,  that  the  Attorney  General 
could  be  reached  by  judicial  process  if  that  were  necessary  to  compel  him  to  disclose  in- 
formation which  he  is  r.ct  privileged  to  withhold.  Id.  at  472-73.  Cf.  Land  v.  Dollar,  190 
F.2d  623  (D.C.  Cir.  1951),  motion  for  stay  denied,  341  U.S.  912  (1951). 
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Peering  darkly  through  the  glass  of  these  judicial  precedents,  not  always 
very  clear  nor  wholly  consistent  with  one  another,  one  can  deduce  the  follow- 
ing propositions : 

(1)  Where  the  government  is  the  defendant  in  a  civil  suit,  it  may  be  com- 
pelled to  choose  between  losing  the  suit  and  producing  an  unprivileged  docu- 
ment. 

(2)  Where  the  government  prosecutes  a  criminal  action,  it  may  be  com- 
pelled to  choose  between  losing  the  action  and  producing  any  relevant  docu- 
ment, even  one  which  is  privileged.  This  may  be  true  where  the  government 
is  the  plaintiff  in  a  civil  action.23 

(3)  The  courts  have  had  no  occasion  and  no  inclination  to  attempt  other 
methods  of  compelling  the  government  to  produce  evidence. 

Obviously,  none  of  this  is  of  direct  help  in  determining  whether  the  execu- 
tive branch  has  an  inherent  constitutional  right  to  withhold  information  from 
the  courts,  let  alone  the  Congress.  Nor  is  this  paucity  of  authoritative  judicial 
precedent  alleviated  by  the  comparative  plethora  of  ipse  dixits  on  both  sides 
of  the  question.*Attorneys  General  have,  not  surprisingly,  invariably  supported 
the  constitutional  right  of  the  executive  to  withhold  information  from  the 
Congress.24  Congress,  as  noted  above,  has  by  statute  declared  its  right  to  re- 
quire information.25  And  a  recent  study  by  a  committee  of  Congress  came  to 
the  equally  predictable  conclusion  that  Congress  has  constitutional  authority  to 
require  the  heads  of  executive  agencies  to  release  information  upon  terms  and 
conditions  prescribed  by  Congress.20  The  same  committee,  indeed,  assembled 
a  panel  of  learned  professors  and  eminent  counsel,  all  of  whom  espoused  similar 
views — although  they  did  so  on  grounds  of  polity  and  expediency,  for,  unlike 
the  Attorneys  General,  they  frankly  recognized  the  absence  of  authoritative 
judicial  precedent.27 

23.  See  Bank  Line  v.  United  States,  76  F.  Supp.  801,  803  (S.D.N.Y.  1948). 

24.  E.g.,  the  Memorandum  of  Attorney  General  Brownell,  supra  note  5;  40  Ops.  Att'y 
Gen.  45  (1941) ;  25  Ops.  Att'y  Gen.  326  (1905). 

25.  45  Stat.  996  (1928),  5  U.S.C.  §  105a  (1952).  See  note  10  supra.  On  the  other 
hand,  section  3(c)  of  the  Administrative  Procedure  Act,  providing  that  matters  of  official 
record  shall  be  made  available  to  proper  persons  "except  information  held  confidential  for 
good  cause  found,"  seems  to  recognize  a  right  to  withhold  information.  60  Stat.  238 
(1946),  5  U.S.C.  §  1002(c)  (1952).  The  trouble  is,  of  course,  that  the  act  omits  to  say 
who  is  to  find  the  good  cause. 

26.  See  Study  by  the  Staff  of  the  House  Committee  on  Government  Operations,  The 
Right  of  Congress  to  Obtain  Information  from  the  Executive  and  from  Other  Agencies 
of  the  Federal  Government,  26  (Committee  Print,  May  3,  1956)  ;  Memorandum  on  Pro- 
ceedings Involving  Contempt  of  Congress  and  its  Committees,  80th  Cong.,  2d  Sess.  15 
(printed  for  the  use  of  the  Committee  on  the  Judiciary,  January  6,  1948)  ;  Note,  43  Geo. 
L.J.  634, 647-48  (1955). 

27.  See  Hearings  Before  the  Subcommittee  on  Availability  of  Information  from 
Federal  Departments  and  Agencies  of  the  House  Committee  on  Government  Operations, 
84th  Cong.,  2d  Sess.,  pt.  3  (1956). 
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The  chances  are  not  particularly  good  that  the  courts  will  soon  be  called 
upon  to  decide  squarely  whether  the  executive  can  properly  resist  a  congres- 
sional demand  for  information.  The  question  is  essentially  whether  such  re- 
sistance amounts  to  a  punishable  contempt  of  Congress ;  and  there  seem  to  be 
in  the  last  analysis  but  two  ways  by  which  that  question  can  be  brought 
squarely  before  the  courts.  In  the  first  place,  such  a  contempt  might  be  dealt 
with  by  prosecution  under  the  statute  which  denounces  as  a  misdemeanor  re- 
fusal to  appear  or  produce  papers  when  required  by  either  house  of  Congress,28 
and  the  corollary  provision  which  makes  it  the  duty  of  the  appropriate  United 
States  attorney  to  present  to  a  grand  jury  instances  of  such  refusal  certified 
to  him  by  the  House  or  Senate.29  Although  the  President  and  the  heads  of 
executive  departments  have  repeatedly,  and  sometimes  brusquely,  rejected 
such  congressional  demands,  Congress  seems  never  to  have  reported  such  a 
case  to  the  United  States  Attorney,  nor  has  the  Attorney  General  ever  on  his 
own  motion  caused  one  of  them  to  be  prosecuted  under  this  statute.  It  seems, 
somehow,  improbable  that  he  ever  will — even  if  the  administration  should 
change  immediately  after  the  refusal.  Executive  esprit  de  corps  appears  to  be 
stronger  than  loyalty  to  party  shibboleths:  the  present  administration,  for 
example,  has  shown  itself  at  least  as  intransigent  as  its  predecessors  in  this 
respect,  to  both  Republican  and  Democratic  Congresses.30  Even  if  Congress 
should  certify  such  a  case  to  a  United  States  Attorney,  it  seems  intrinsically 
likely  that  the  Attorney  General  would  take  the  position  that  Congress  could 
not  constitutionally  command  its  prosecution. 

Secondly,  Congress  undoubtedly  has  power  to  punish  contempts  without 
invoking  the  aid  of  the  executive  and  the  judiciary,  by  the  simple  and  forth- 
right process  of  causing  the  Sergeant  at  Arms  to  seize  the  offender  and  clap 
him  into  the  common  jail  of  the  District  of  Columbia  or  the  guardroom  of  the 
Capitol  Police  ;31  and  the  prisoner  can  then,  of  course,  try  out  the  propriety  of 

28.  Rev.  Stat.  §  102  (1875),  as  amended,  2  TJ.S.C.  §  192  (1952).  Prosecutions  under 
the  statute  have,  of  course,  multiplied  prodigiously  since  Congressmen  discovered  the  de- 
lights of  investigations.  Although  the  act  goes  back  to  1857,  the  Annotation  reveals  but 
two  prosecutions  under  it  in  its  first  seventy  years.  2  U.S.C.A.  §  192  (Supp.  1955). 

29.  Rev.  Stat.  §  104  (1875),  as  amended,  2  U.S.C.  §  194  (1952). 

30.  Quite  aside  from  the  great  McCarthy  imbroglio  which  produced  Mr.  Brownell's 
celebrated  memorandum  (see  note  5  supra),  see,  e.g.,  N.Y.  Times,  June  30,  1955,  p.  1,  cols. 
6-7;  March  27,  1956,  p.  20,  col.  3.  Within  a  year  of  its  accession  to  power,  the  present 
administration  was  interposing  between  Senator  McCarthy  and  the  security  files  of  in- 
dividual employees  the  same  Truman  directives  which  had  been  the  target  of  so  many 
Republican  oratorical  salvos.  *" 

31.  Jurney  v.  McCracken,  294  U.S.  125  (1935)  ;  McGrain  v.  Daugherty,  273  U.S.  135 
(1927)  ;  see  Memorandum  on  Proceedings  Involving  Contempt  of  Congress  and  its  Com- 
mittees, supra  note  26.  The  District  of  Columbia  jail  is  no  pleasure  resort,  especially  in 
summer,  and  the  Capitol  guardroom  is  probably  not  much  more  agreeable.  Normally,  of 
course,  even  in  the  case  of  private  persons,  Congress  has  preferred  the  more  convenient 
and  conventional  method  of  referring  alleged  contempts  to  the  Department  of  Justice  for 
prosecution  in  the  courts.  See,  e.g.,  United  States  v.  Kleinman,  107  F.  Supp.  407,  408 
(D.D.C.  1952). 

68-287   O  -  71  -  33 
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the  action  by  seeking  a  writ  of  habeas  corpus.  Such  an  episode — assuming 
that  the  information  sought  by  Congress  bore  some  reasonable  relation  to  its 
constitutional  functions  32  or,  in  the  case  of  a  committee  of  Congress,  to  the 
scope  of  the  committee's  jurisdiction  33 — would  furnish  the  courts  an  admir- 
able occasion  to  decide  the  precise  question  of  the  constitutional  authority  of 
the  executive  to  withhold  the  desired  data.  But  it  is  not  likely  to  arise.  Con- 
gress has  never  in  the  past  been  willing  to  push  matters  to  the  point  of  dis- 
patching the  Sergeant  at  Arms  to  cleave  a  path  through  the  Secret  Service 
cordon  and  seize  the  person  of  the  President,  or  even  one  of  his  subordinates.34 
Not  even  Theodore  Roosevelt,  at  his  most  pugnacious,  could  succeed  in  pro- 
voking the  Senate  into  such  extreme  measures.35  It  is  more  than  likely  that 
Congress  never  will  resort  to  them. 

It  is,  however,  conceivable  that  the  Supreme  Court  may  yet  be  called  upon 
to  face  the  closely  related  and  logically  indistinguishable  question  of  the  exec- 
utive's power  to  reject  a  judicial  subpoena.  If,  in  litigation  to  which  the  govern- 
ment is  not  a  party,  a  court  becomes  convinced  that  a  document  in  the  posses- 
sion of  the  government  is  relevant,  and  if  it  somehow  manages  to  satisfy  itself 
that  that  information  is  unprivileged,  and  if  the  determination  to  withhold  is 
made  by  a  department  head  so  that  there  is  not  presented  the  situation  of  a 
subordinate  taking  shelter  behind  a  departmental  directive,36  the  courts  may 
yet  have  to  decide  the  ultimate  reach  of  the  executive's  discretion  to  grant  or 
withhold  information.37  But  there  are  plainly  too  many  ifs  to  make  the  hypo- 
thetical a  probability,  especially  when  one  considers  the  acrobatic  agility  which 
the  courts  have  so  far  displayed  in  dodging  the  question. 

The  upshot  of  this  judicial  abstention  is,  of  course,  that  the  executive  enjoys 
by  pragmatic  sanction,  if  not  constitutional  law,  discretion  to  decide  what  in- 

32.  Cf.  Kilbourne  v.  Thompson,  103  U.S.  168,  190  (1880).  Modern  commentators 
would  give  Congress  more  leeway  in  the  exercise  of  the  investigative  power  than  is  sug- 
gested by  some  of  the  language  in  the  Kilboume  case.  See,  e.g.,  Fairman,  Mr.  Justice 
Miller  and  the  Supreme  Court  332-34  (1939).  But  the  Supreme  Court's  most  recent 
word  on  the  subject  leaves  no  doubt  that  there  are  constitutional  limits — however  im- 
precise— on  Congress'  power  to  inform  itself.  See  United  States  v.  Rumely,  345  U.S.  41, 
46(1953). 

33.  Cf.  United  States  v.  Lamont,  236  F2d  312  (2d  Cir.  1956). 

34.  The  Daugherty  of  McGrain  v.  Daugherty,  273  U.S.  135  (1927),  was  not  the  At- 
torney General  of  fragrant  memory,  but  his  brother,  Mally  S.,  whose  involvement  in  Harry 
M.'s  transgressions  had  been  solely  in  a  private  capacity. 

35.  See  Burr,  The  Letters  of  Archie  Butt  305-06  (1924). 

36.  See  United  States  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462  (1951),  and  text  at  note 
9  supra. 

37.  It  has  been  held  in  a  suit  between  two  airlines  that  a  court  may  compel  a  Civil 
Aeronautics  Board  inspector  to  testify  to  facts  observed  by  him  in  his  official  capacity, 
either  by  deposition  or  in  person.  The  CAB  disclaimed,  however,  any  objection  to  such 
testimony;  and  the  court  agreed  with  the  Board's  contention  that  "it  is  error  to  compel 
an  agent  of  the  Board  to  produce  any  of  the  Board's  reports,  orders,  or  private  files  or 
to  testify  as  to  the  contents  of  such  private  papers."  Universal  Airline,  Inc.  v.  Eastern 
Airlines,  Inc.,  188  F.2d  993,  1000  (D.C.  Cir.  1951). 
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formation  shall  be  -released  to  Congress.  Notwithstanding  the  battery  of  au- 
thorities assembled  by  the  House  Committee  on  Government  Operations,38  the 
continuation  of  this  state  of  affairs  does  not  seem  inimical  to  good  government. 
In  fact,  it  is  the  view  of  the  writer  that,  whereas  the  present  situation  is  quite 
tolerable,  unlimited  congressional  access  to  executive  information  (whether 
"secrets  of  state"  or  merely  "official  information"39)  would  almost  certainly 
be  intolerable.  A  number  of  practical  considerations  support  these  propositions : 

(1)  There  is  little  reason  to  believe  that,  in  practice,  the  lack  of  an  absolute 
power  to  compel  the  executive  to  produce  information  appreciably  handicaps 
Congress  in  the  exercise  of  its  legislative  function.  It  is  obvious  that  in  a  large 
majority  of  cases  it  is  greatly  to  the  advantage  of  the  executive  to  cooperate 
with  Congress,  and  in  a  large  majority  of  cases  it  does  so.  Congressional  con- 
trol over  appropriations  and  legislation  is  an  excellent  guarantee  that  the  ex- 
ecutive will  not  lightly  reject  a  congressional  request  for  information,  for  it  is 
well  aware  that  such  a  rejection  increases  the  chance  of  getting  either  no  legis- 
lation or  undesired  legislation. 

(2)  Congress  may  not  be  a  safe  repository  for  sensitive  information:  there 
can  be  no  guarantee  that  information  coming  into  the  hands  of  Congress  or 
the  whole  membership  of  one  of  its  major  committees  will  long  remain  secret.40 
Most  Congressmen  are,  of  course,  quite  as  trustworthy  as  most  executive 
officials,  but  there  can  be  no  "security  program"  for  legislators.  There  is  no 
assurance,  if  our  democracy  is  to  be  maintained,  that  so  large  a  body  of  men 
will  not  include  a  percentage,  to  be  expected  on  statistical  grounds,  of  subver- 
sives, alcoholics,  psychopaths  and  other  security  risks,  and  no  assurance  that 
the  seniority  system  will  not  place  such  a  security  risk  in  the  chairmanship  of 
an  important  committee.  Even  legislators  of  high  respectability  have  been 
known,  in  the  heat  of  partisan  passion,  to  place  the  national  interest  a  very 
poor  second  to  considerations  of  faction.41  If  these  premises  are  granted,  it 
follows  that,  as  a  practical  matter,  Congress  ought  not  to  be  given  an  absolute 
right  of  access  to  military  and  diplomatic  secrets.  If  such  a  right  existed,  it 

38.  See  note  27  supra. 

39.  One  of  the  experts  assembled  by  the  House  Committee  on  Government  Operations 
proposed  that  Congress  be  given  unlimited  access  to  information  other  than  "state"  (i.e., 
military  or  diplomatic)  secrets,  and  that  an  independent  "Government  Information  Com- 
mission" be  created  to  pass  on  executive  claims  that  matter  requested  by  Congress  falls 
within  the  category  of  "state  secrets."    See  Hearings,  supra  note  27,  at  462-65. 

40.  See,  e.g.,  94  Cong.  Rec  5724  (1948).  It  has  been  held  that  the  judiciary  cannot 
restrain  Congress  from  publishing  any  information  in  its  possession,  because  to  do  so 
would  go  counter  to  the  doctrine  of  separation  of  powers.  Hearst  v.  Black,  87  F.2d  68, 
71-72  (D.C.  Cir.  1936)  ;  Methodist  Federation  for  Social  Action  v.  Eastland,  141  F.  Supp. 
729,  731-32  (D.D.C.  1956).  These  cases  involved  the  confidential  information  of  private 
citizens,  but  the  rationale  seems  applicable  to  information  obtained  from  the  executive. 

41.  For  example,  in  1941  Senator  Burton  K.  Wheeler,  an  extreme  isolationist,  re- 
vealed the  Navy's  occupation  of  Iceland  while  the  operation  was  still  in  progress  and  the 
ships  involved  vulnerable  to  attack  by  submarines.  See  2  Morison  &  Commager,  The 
Growth  of  the  American  Republic  669  (3d  ed.  1942). 
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severely  taxes  one's  faith  in  legislative  moderation  to  foresee  Congress  prac- 
ticing self-denial  to  the  point  of  refusing  to  peek  at  information  on  the  mere 
say-so  of  a  bureaucrat,  or  even  of  an  independent  "Government  Information 
Commission,"42  that  such  information  is  a  military  or  diplomatic  secret. 

(3)  There  are  serious  weaknesses  in  the  assumption,  popular  among  liberals 
who  happen  at  the  moment  not  to  be  thinking  about  Senator  McCarthy,  that 
public  policy  ought  to  draw  a  sharp  distinction  between  "military  and  diplo- 
matic secrets"  on  the  one  hand  and  all  other  types  of  official  information  on 
the  other,  giving  Congress  free  access  to  the  latter.43  In  the  first  place,  the  line 
is  by  no  means  easy  to  draw,  even  when  the  best  of  faith  is  used :  there  is  not 
much  information  in  the  files  of  the  State  and  Defense  Departments — of  a  sort 
likely  to  attract  congressional  interest — which  could  not  with  some  plausibility 
be  given  a  security  classification,  if  the  executive  wished  to  withhold  it  on  that 
ground.  More  fundamentally,  however,  the  executive's  interest  in  the  privacy 
of  certain  other  types  of  information  is  not  less  than  its  interest  in  preserving 
its  military  and  diplomatic  secrets.  One  obvious  example  is  the  data,  derogatory 
or  otherwise,  in  the  security  files  of  individuals.  Another,  perhaps  still  more 
important,  is  the  record  of  deliberations  incidental  to  the  making  of  policy 
decisions.44  Undoubtedly  the  official  who  makes  such  a  decision  should  be 
answerable  to  Congress  for  its  wisdom.  But  the  subordinate  civil  servants  who 
advise  him  should  be  answerable  only  to  him — i.e.,  they  should  be  able  to 
present  unpalatable  facts  and  make  unpopular  arguments  without  fear  of  being 
dragooned  by  the  first  Congressman  who  needs  a  headline.45  This  principle  is 
applicable  to  many  government  decisions;  it  finds  what  is  probably  its  most 
compelling  illustration  in  the  operation  of  the  employee  security  system.  The 
power  to  discharge  an  alleged  security  risk  resides  in  the  head  of  a  depart- 
ment ;  his  is  the  decision  and  his  the  responsibility  to  Congress.  If  the  depart- 
ment head  is  conscientious,  as  is  often  the  case,  he  personally  studies  such 

42.  See  note  39  supra. 

43.  See  Hearings,  supra  note  27,  at  462-63. 

44.  The  Deputy  Attorney  General  recently  stated  that  the  policy  of  the  Department 
of  Justice  "does  not  permit  disclosure  of  staff  memoranda  or  recommendations."  See  58 
Pub.  Util.  For-  319,  320  (1956). 

45.  "Because  it  is  essential  to  efficient  and  effective  administration  that  employees  of 
the  Executive  Branch  be  in  a  position  to  be  completely  candid  in  advising  with  each 
other  on  official  matters,  and  because  it  is  not  in  the  public  interest  that  any  of  their 
conversations  or  communications  or  any  documents  or  reproductions  concerning  such 
advice  be  disclosed,  you  will  instruct  employes  of  your  Department  that  in  all  of 
their  appearances  before  the  Subcommittee  of  the  Senate  Committee  on  Govern- 
ment Operations  regarding  the  inquiry  now  before  it  they  are  not  to  testify  to  any 
such  conversations  or  communications  or  to  produce  any  such  documents  or  repro- 
ductions. . . ." 

Letter  from  the  President  to  the  Secretary  of  Defense,  May  17,  1954.  N.Y.  Times,  May 
18,  1954,  p.  24,  col.  1.  The  weight  of  this  consideration  seems  to  have  become  apparent 
only  in  comparatively  recent  years.  So  astute  a  commentator  as  Wigmore,  for  example, 
completely  overlooks  it.  See  Wigmore,  Evidence  §  2378a  (3d  ed.  1940). 
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cases  before  deciding.  But  obviously  he  cannot  start  from  scratch  with  an  un- 
digested mass  of  papers ;  he  must  have  advice.  In  the  Army,  as  elsewhere  such 
cases  are  reviewed  by  screening  boards,  which  make  recommendations  to  the 
Secretary.  A  casus  belli  in  the  Army-McCarthy  Armageddon  was  the  Army's 
repulse  of  the  Senator's  attempt  to  subpoena  individual  members  of  these 
boards  and  cross-examine  them  to  find  out  who  had  voted  to  clear  employees 
whom  the  Senator  termed  subversive.46  It  is  obvious  that  if  the  Senator  had 
managed  to  stage  this  Roman  holiday  the  usefulness  of  the  security  review 
system  would  have  virtually  ended,  for  it  would  have  taken  a  man  of  quite 
exceptional  hardihood  and  integrity  to  exercise  his  judgment  unaffected  by  the 
Senator's  hot  breath  on  the  nape  of  his  neck.  It  is  one  thing  for  a  cabinet  officer 
to  defend  a  decision  which,  however  just,  offends  the  prejudices  of  a  powerful 
Congressman  and,  very  probably,  a  highly  vocal  section  of  the  public;  it  is 
quite  another  thing  for  a  middle  aged,  middle-ranking  civil  servant,  who  needs 
his  job,  to  do  so.   The  Secretary's  own  responsibility  to  Congress  for  wrong 
decisions  is  a  sufficient  guarantee  that  he  will  not  long  tolerate  incompetent  or 
disloyal  advisors ;  and  he  is  certainly  in  a  much  better  position  to  detect  such 
undesirables  than  is  any  member,  or  even  any  committee,  of  Congress. 

The  other  side  of  the  case  was  eloquently  stated  by  Professor  Bernard 
Schwartz,  testifying  before  the  Subcommittee  on  Government  Information  of 
the  House  Committee  on  Government  Operations.  He  said : 

"(Tlhe  overriding  danger  is  not  congressional  abuse  but  the  vesting  of 
unfettered  discretion  in  the  executive  to  surround  with  secrecy  all  its 
activities. 

« 

"Those  who  are  concerned  with  the  possibility  of  legislative  abuse 
ignore  the  overriding  peril  of  the  present  century,  that  of  the  superstate 
with  its  omnipotent  administration,  unrestrained  by  any  checks  on  its  all 
pervasive  regulatory  activities,  so  vividly  pictured  by  George  Orwell  in 
his  novel  1984.  The  great  danger  today  is  1984,  not  Senator  McCarthy. 
If  the  elected  representatives  of  the  people  assert  their  right  to  lay  bare 
all  that  goes  on  within  the  executive,  that  danger  may  be  avoided.  An 
executive  whose  abuses  and  inadequacies  are  exposed  to  the  public  eye 
can  hardly  become  a  menace  to  constitutional  government."47 

The  plain  and  short  answer  to  this  is  that  neither  can  there  be  a  menace  to 
constitutional  government  by  an  executive  which  has  to  go  to  Congress  for 
every  cent  it  spends,  which  has  no  power  by  itself  to  raise  and  maintain  armed 
forces  cind  which  cannot  jail  its  citizens  except  under  a  law  passed  by  Congress 
and  after  proceedings  presided  over  by  an  independent  judiciary.  These  are 
the  factors  that  make  the  essential  difference  between  an  American  President 
and  Big  Brother — not  whether  Senator  McCarthy  is  or  is  not  allowed  to  pros- 
pect in  the  security   files  of  charwomen,   junior   clerk-typists  and   building 

46.  The  Army  based  its  refusal  on  directives  of  President  Truman  which,  not  having 
been  revoked  by  the  new  administration,  were  still  in  force,  notably  his  directive  of  March 
13, 1948.  13  Fed.  Reg.  1359  (1948). 

47.  Hearings,  supra  note  27,  at  465. 
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guards.  Moreover,  on  tbe  pragmatic  basis  of  the  experience  of  the  last  decade 
or  so,  the  proposition  that  Congress  is  the  paladin  of  civil  liberties  and  the 
executive  their  foe  seems  at  least  debatable. 

In  practice,  of  course,  as  has  already  been  suggested,  the  executive  has  not 
"unfettered  discretion  ...  to  surround  with  secrecy  all  its  activities."48  All 
but  a  minute  percentage  of  congressional  requests  for  information  are  honored 
promptly  and  even  with  a  show  of  cheerfulness,  for  the  very  good  reason  that 
the  executive  needs  from  Congress  cooperation  which  it  will  not  get  without 
reciprocating. 

A  brief  consideration  of  the  generally  satisfactory  modus  vivendi  which  has 
evolved  may  help  to  dispel  the  picture  of  the  executive  branch  in  the  character 
of  Domitian.  There  is,  of  course,  no  statute  that  sets  standards  for  the  release 
of  information  to  Congress,  and  only  sporadically,  as  in  the  case  of  security 
files,  are  there  formal  executive  regulations.  Usually,  the  head  of  a  department 
has  an  aide — often  his  general  counsel — who  is  responsible  for  what  is  bureau- 
cratically  known  as  "legislative  liaison."  The  aide  controls  the  flow  of  infor- 
mation to  Congress,  referring  only  the  hottest  questions  to  his  boss.  Of  course 
the  abilities  and  views  of  these  virtuosi  vary  widely,  and  most  of  them  play  by 
ear,  but,  according  to  the  writer's  observation,  the  most  experienced  of  them 
agree  on  certain  fundamental  policies.  These  policies  may  be  briefly  sum- 
marized, as  follows: 

(1)  No  fishing  expeditions  are  allowed.  The  initiators  of  a  congressional 
investigation  (who,  in  practice,  are  often  members  of  committee  staffs  rather 
than  the  Congressmen  themselves)  must  define  with  reasonable  precision  the 
general  area  which  they  intend  to  investigate  and  the  character  of  the  docu- 
ments they  wish  to  see. 

(2)  No  "raw"  files  are  to  be  released.  The  files  requested  will  be  screened 
by  the  legislative  liaison  officer  or  one  of  his  assistants,  who  will  remove  any 
documents  which,  in  his  judgment  (or,  as  in  the  case  of  individual  security 
files,  because  of  directives  of  higher  authority)  should  not  go  outside  the  ex- 
ecutive branch.  There  can  be  no  blinking  the  fact  that  this  affords  an  oppor- 
tunity for  serious  abuse.  It  is  entirely  justifiable  and  sometimes  necessary  to 
remove,  for  example,  genuine  military  or  diplomatic  secrets,  or  documents 
identifying  confidential  informants,  or  confidential  data  respecting  costs  or 
production  techniques  furnished  by  private  business.49  It  is  arguably  justifi- 
able, for  the  reasons  outlined  above,  to  remove  recommendations  on  policy 
made  by  subordinate  officials,  or  documents  (besides  the  above-mentioned  in- 
dividual security  data)  containing  allegations  which,  although  unsubstantiated, 

48.  Ibid. 

49.  Compare  the  recent  action  of  the  Department  of  Justice  in  refusing  to  give  the 
House  Committee  on  the  Judiciary  access  to  the  files  relating  to  settlement  of  the  anti- 
trust suit  against  American  Telephone  and  Telegraph  Company.  The  Deputy  Attorney 
General  said  that  such  action  "would  violate  the  confidential  nature  of  settlement  nego- 
tiations" and  "discourage  defendants,  present  and  future,  from  entering  into*  such  nego- 
tiations."  See  58  Pub.  Util.  Fort.  319,  320  (1956). 
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might  work  irreparable  injury  to  private  reputations.  But  it  is  most  certainly 
unjustifiable  to  remove  part  of  a  file  simply  because  it  betrays  administrative 
stupidity  or  inertia.  The  temptation  to  indulge  in  just  such  an  abuse  is,  of 
course,  considerable.  The  only  answers  to  this  objection  are  first,  that  the  risk 
of  abuse  and  consequent  prejudice  to  efficient  government  which  it  raises  is 
on  the  whole  less  than  the  risk  inherent  in  giving  Congress  free  access  to 
•  executive  files ;  and  second,  that  in  practice,  competent  department  heads 
sooner  or  later  learn  the  truth  of  the  homely  maxim  about  honesty  as  a  policy 
in  their  dealings  with  Congress.  It  pays  better  to  admit  errors/and  correct  them 
than  to  deny  their  existence ;  Congress,  when,  it  embarks  on  an  investigation 
of  an  executive  abuse,  usually  has  other  sources  of  information — e.g.,  dis- 
gruntled contractors  or  bidders — than  the  files  of  the  executive,  and  these  other 
sources,  if  untempered  by  complete  disclosure,  are  likely  to  make  matters  look 
much  worse  than  they  really  are. 

(3)  Congressional  recipients  of  classified  information  must  themselves  be 
subjected  to  a  security  check.  Committees  of  Congressmen  and  their  aides  are, 
of  course,  constantly  given  access  to  military  and  diplomatic  secrets.  The  De- 
partment of  Defense  applies  to  members  of  committee  staffs  the  same  criteria 
which  it  applies  to  its  own  employees  and  grants  them  appropriate  clearances, 
the  committee  chairman  being  always  formally  reminded  of  the  statutes  and 
regulations  applicable  to  any  such  information  transmitted.  Congressmen  them- 
selves are  a  more  delicate  problem.  The  executive  is  naturally  reluctant  to  say 
outright  that  a  member  of  a  coordinate  branch  of  government  is  not  regarded 
as  a  proper  person  to  be  trusted  with  his  country's  secrets — although  it  has 
done  so  on  occasion.60  Seniority  may  bring  a  security  risk  to  the  chair  of  an 
important  committee  or  subcommittee.  Fortunately,  this  has  never  happened ; 
if  and  when  it  does,  great  finesse  will  be  required  to  solve  the  resulting  prob- 
lems of  committee  access  to  executive  information. 

(4)  The  executive  should  have  a  cltance  to  comment  on  any  resulting  com- 
mittee report  before  it  is  published.  The  more  responsible  committee  chairmen 
usually  agree  to  some  such  arrangement,  the  utility  of  which  is  obvious.  Bona 
fide  mistakes  can  be  eliminated  in  this  way,  and  both  sides  of  a  disputed  ques- 
tion brought  out.  A  committee  is,  of  course,  under  no  obligation  to  submit  its 
drafts  to  such  a  preview  or,  if  it  does  so,  to  accept  any  of  the  executive's  com- 
ments and  suggestions.  Some  chairmen  are  unwilling  to  permit  their  reports 
to  be  inspected  before  they  are  made  public — perhaps  because  they  feel  it 
wasteful  to  dull  a  sparkling,  sensational  allegation  by  exposing  it  to  lackluster 
facts. 

These  principles  are,  of  course,  primarily  designed  for  dealing  with  respon- 
sible committees,  who  are  trying  to  fulfill  a  legislative  function  beyond  the  mere 
capture  of  headlines.  Rules  for  dealing  with  the  guerillas,  the  Congressional 
Comanche's,  are  naturally  far  harder  to  formulate.  Still,  there  are  one  or  two 
basic,  simple  principles  which,  based  on  the  experience  of  the  present  writer, 

50.  Representative  Robert  L.  Condon  of  California  was  barred  from  a  test  of  nuclear 
weapons  in  May,  1953.   See  N.Y.  Times,  July  6,  1953,  p.  12,  col.  1. 
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the  executive  ought  as  a  general  thing  to  employ  in  dealing  with  the  irrespon- 
sibles.  For  example,  the  brunt  of  denying  a  demand  for  information,  which 
cannot  be  acceded  to,  should  be  borne  at  the  highest  level — by  the  department 
head  and  even,  if  the  matter  is  important  enough,  by  the  President.51  It  is  un- 
fair and  unwise  to  expect  a  subordinate  official  to  weather  the  congressional 
blast  alone.  Thus,  if  it  can  be  predicted — as  it  frequently  can  be — that  Senator 
So-and-So  is  going  to  demand  from  an  official  witness  information  which 
should  not  be  disclosed,  the  witness  should  carry  up  to  the  Hill  in  his  pocket 
a  letter  from  the  department  head,  describing  in  some  detail  the  prohibited 
categories  of  information  and  instructing  him  to  refer  demands  for  such  data — 
courteously — to  the  signer  of  the  letter.  If  trouble  is  anticipated,  the  witness 
ought,  moreover,  to  be  accompanied  by  counsel.  It  takes  a  lawyer,  and  a  fairly 
astute  and  cool-headed  one  at  that,  to  deal  with  such  maneuvers  as  vociferous 
insistence  that  a  witness,  barred  from  saying  what  he  has  done  or  will  do  in 
his  official  capacity  in  an  actual  case,  give  his  "personal  opinion"  as  to  what 
ought  to  be  done  in  a  hypothetical  case  closely  resembling  the  actual  one.  An- 
other sound  principle  is  to  produce  promptly,  and  publicize  as  widely  as  pos- 
sible, all  the  germane  facts  (such  as  the  context  from  which  misleading  ex- 
cerpts have  been  torn)  which  can  be  released,  together  with  an  explanation  of 
the  reasons — which  had  better  be  good — for  withholding  the  others.  The  ruses 
de  guerre  of  the  legislative  franc-tireurs  are,  naturally,  extremely  varied,  and 
certainly  the  author  of  this  paper  would  not  and  could  not  attempt  to  catalogue 
them  all ;  but  it  seems  to  be  true,  if  banal,  that  the  impact  of  most  of  them  is 
minimized  by  maximum  candor  and  disclosure  on  the  part  of  the  executive 
branch. 

Conclusion 
A  situation  so  ambiguous  and  muddled  cannot  fail  to  distress  the  tidy- 
minded  constitutionalist.  And  yet  there  is  every  prospect  that  it  will  continue 
for  some  time  to  come.  For  reasons  given  it  is  not  likely  soon  to  be  cleared  up 
by  judicial  decision.  An  act  of  Congress,  even  if  it  avoided  or  surmounted  a 
presidential  veto,  would  simply  beg  the  question.52  An  amendment  to  the 
Constitution  would  at  least  meet  the  problem  squarely ;  in  view  of  the  recent 
vogue  of  amendments  designed  to  limit  the  powers  of  the  executive,  it  is  per- 
haps a  matter  of  some  surprise  that  none  such  has  been  seriously  proposed. 
Perhaps  this  is  so  because,  on  the  whole,  a  good  case  can  be  made  out  for  the 
proposition  that  the  present  imprecise  situation  is,  in  fact,  reasonably  satis- 
factory. Neither  the  executive  nor  the  Congress  is  very  sure  of  its  rights,  and 
both  usually  evince  a  tactful  disposition  not  to  push  the  assertion  of  their  rights 
to  abusive  extremes.   Of  such  is  the  system  of  checks  and  balances. 

51.  E.g.,  the  Truman  directive  cited  in  note  46  supra,  and  the  Eisenhower  directive 
cited  in  note  45  supra. 

52.  In  1948  the  House  passed  a  Joint  Resolution  in  substance  purporting  to  require 
the  executive  to  furnish  to  all  House  and  Senate  committees  any  information  the  commit- 
tees might  deem  necessary.  H.RJ.  Res.  342,  80th  Cong.,  2d  Sess.  (194S)  ;  see  94  Cong. 
Rec.  5821  (1948).   The  Resolution  died  in  the  Senate. 
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Statement  of  William  E.  Jackson,  Jb.,  Assistant  Professor  of  Political 

Science,  Davidson  College 

As  a  private  citizen  and  a  student  of  government,  I  welcome  another  sign 
that  Congress  is  coming  to  life  in  reclaiming  for  itself  a  co-equal  role  in  the 
constitutional  balance.  For  despite  evidence  to  the  contrary  in  matters  of  taxa- 
tion, judicial  appointments,  and  some  other  areas  of  domestic  policy,  there  is 
a  widespread  impression  in  the  land  that  the  legislative  branch  is  the  some- 
times accommodating,  sometimes  quarrelsome  subordinate  of  the  executive 
branch  in  the  realm  of  national  security  policy  and  in  many  important  areas 
of  domestic  policy. 

The  only  way  that  Congress  can  gain  new  respect  for  itself  and  stimulate 
the  interest  of  the  American  people  is  to  vigorously  assert  what  constitu- 
tionally belongs  to  it — including  the  right  to  find  out  what  is  going  on  at  the 
other  end  of  Pennsylvania  Avenue.  I  sincerely  hope  that  the  Subcommittee  on 
Separation  of  Powers  will  follow  Sen.  Ellender's  advice  (in  regard  to  the  Ad- 
ministration's impoundment  of  funds)  and  pursue  a  "get-tough  policy"  in 
attempting  to  bring  the  executive  branch  into  line. 

I  recognize  that  formal  means  may  not  be  the  best  way  to  solve  all  the 
substantive  problems  involved  in  the  separation  of  powers  debate.  With  all  due 
respect  to  former  Secretary  of  State  Rusk,  however,  it  seems  obvious  that  the 
problem  of  executive  secrecy  and  non-communication  with  the  legislative  branch 
has  long  since  passed  the  point  where  it  can  be  handled  on  "the  basis  of  com- 
ity and  cooperation."  There  must  be  the  will  to  cooperate  in  the  White  House 
and  in  the  so-called  "permanent  government." 

As  numerous  experiences  of  Senators  and  Representatives  over  the  last  sev- 
eral years  illustrate  [See  the  testimony  of  Senators  Fulbright,  Mathias,  Roth, 
Symington  and  Tunney  before  this  subcommittee.],  there  has  been  a  serious 
erosion  in  voluntary  cooperation ;  indeed.  Congress  on  occasion  has  been 
treated  with  ill-concealed  contempt  by  the  executive  officers  of  our  government. 
It  is  therefore  imperative  that  Congress  employ  statutory  means  to  change  the 
habits  of  the  Chief  Executive  and  his  subordinates. 

It  should  be  recognized  that  the  politically  easier  and  more  popular  route 
for  Congress  to  follow  is  to  let  the  President  have  his  way  and  "adapt"  to  the 
further  erosion  of  its  legislative  and  administrative  oversight  powers.  In  other 
words,  Congress  can  be  nice  and  respectful  toward  the  bureaucratic  experts 
and  the  "leader"  in  the  White  House.  Or  it  can,  with  difficulty,  earn  the  pub- 
lic's respect  (for  separation  of  powers)  and  revive  its  legitimate  functions  by 
insisting  upon  altering  the  present  relationship  and  exercising  a  leadership  of 
its  own.  [CF.  Samuel  P.  Huntington,  "Congressional  Responses  to  the  Twen- 
tieth Century,"  in  Ronald  Moe  (ed.).  Congress  and  the  President:  Allies  and 
Adversaries  (1971).] 

By  forcing  the  constitutional  issues,  no  doubt  things  will  get  worse  before 
they  get  better  in  relations  between  the  branches.  But  conflict  within  constitu- 
tional limits  stimulates  the  system's  creative  impulses.  And  Congress  as  an 
institution  will  be  stronger  as  a  result. 

Indeed,  the  President  may  be  made  stronger  vis-a-vis  the  bureaucrats,  who 
are  always  willing  to  play  the  White  House  off  against  Capitol  Hill.  Strength- 
ening Congress  does  not  necessarily  detract  from  the  power  and  effectiveness 
of  the  President.  They  can  be  alMes  against  the  "Fourth  Branch  of  Govern- 
ment" while  engaging  as  constitutional  adversaries.  Richard  Neustadt  has  even 
urged :  "Politicians  at  the  two  ends  of  the  Avenue  unite !"  in  the  common 
struggle  against  entrenched  officialdom.  ["Politicians  and  Bureaucrats."  in  Da- 
vid Truman   (ed.).  The  Congress  and  America's  Future   (1965).] 

A  case  in  point  is  the  proposal  by  Sen.  Fulbright  (S.  1125)  to  permit  the 
withholding  of  information  from  Congress  only  on  the  basis  of  a  formal  invo- 
cation of  executive  privilege  approved  bv  the  President.  It  seems  obvious  that 
this  requirement  would  facilitate  compliance  with  the  March  24.  1969,  memo- 
randum of  President  Nixon  to  the  heads  of  all  executive  departments  and 
agencies  stating :  "Executive  privilege  will  not  be  used  without  specific  Presi- 
dential approval."  As  the  Deputv  Comptroller  General  testified  on  Julv  28. 
S.  1125  assumes  the  fact  of  the  existence  of  executive  privilege  and  makes  an 
effort  to  restrict  its  exercise  to  the  President  or  by  his  written  direction.  I 
submit  that  the  Presidencv.  as  much  as  Congress,  needs  to  be  protected  from 
the  labvrinthine  teehninues  for  withholding  information  described  by  the  gen- 
eral counsel  of  the  Defense  Department.  Mr.  Buzhardt,  before  this  subcom- 
mittee. 
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The  time  is  right  for  these  hearings.  Congress,  like  all  other  institutions  of 
government,  is  bound  not  only  by  law  and  custom  but  also  by  the  context  of 
the  times.  The  legislative  branch  functions  in  a  broader  political  setting;  it 
more  often  reflects  the  political  climate  than  it  shapes  it. 

The  Nation  is  in  the  throes  of  reaction  to  Vietnam.  A  considerable  majority 
of  our  people  feel  that  the  decisionmakers  of  the  government,  especially  the 
White  House,  led  this  country  into  a  conflict  on  foreign  soil  in  which  the  pos- 
sible gains  will  never  outweigh  the  registered  costs.  The  people  are  in  the 
mood  for  Congress  to  stand  up  to  the  President.  Restoring  an  effective  balance 
between  formal  powers  in  our  government  is  one  of  the  most  effective  means 
of  reducing  the  credibility  gap  and  restoring  trust  in  public  authority. 

An  observation.  In  recent  years  I  have  seen  on  numerous  occasions  people 
gathered  around  their  TV  sets  react  with  great  enthusiasm  to  news  stories 
showing  Senators  and  Representatives  replying  to  the  policies  and  rationaliza- 
tions of  the  White  House  and  cabinet  secretaries.  Congress  should  not  under- 
estimate its  potential  standing  with  the  people  who  it,  too,  represents.  The 
congressional  image  is  enhanced  whenever  the  members  are  knowledgable  and 
articulate  spokesmen.  For  examples :  the  articles  on  Wilbur  Mills'  power  and 
ideas  as  head  of  the  Ways  &  Means  Committee ;  the  extensive  media  coverage 
for  Sen  Ervin's  staunch  resistance  to  governmental  invasions  of  privacy ;  Sen. 
Fulbright's  persistent  investigation  into  the  origins  and  conduct  of  the  Vietnam 
War;  Sen.  Mansfield's  advocacy  of  a  way  out  of  that  war;  Sen.  Proxmire's 
ability  to  wrestle  with  the  executive  experts  on  economic  questions. 

The  time  is  right  also  because  one  party  is  in  majority  control  of  Congress 
while  another  party  controls  the  White  House.  This  gives  greater  vigor  and 
substance  to  the  engagement.  A  link  is  possible  between  a  resurgence  in  party 
fortunes  and  an  enlarged  role  for  the  legislative  branch. 

II 

Now  to  the  fundamental  problem  posed  by  these  hearings.  The  American 
political  system  has  become  deranged  at  the  national  level  in  recent  times  in 
favor  of  the  executive  branch  and  at  the  expense  of  the  legislative  branch. 

There  have  been  times  in  our  history  when  the  pendulum  swung  the  other 
way.  Woodrow  Wilson,  in  his  first  book  Congressional  Government  (1885), 
found  that  Congress  was  the  central  power  in  the  American  system  and  that 
the  Presidency  had  become  a  weak  sister  by  comparison.  But  early  in  the 
twentieth  century,  Wilson  wrote  another  book,  Constitutional  Government  in 
the  United  States,  finding  that  the  President  was  at  the  helm  of  the  national 
government :  "His  office  is  anything  he  has  the  sagacity  and  the  force  to  make 
it."  With  some  exceptions  just  after  Wilson,  the  Chief  Executives  ever  since 
have  been  "the  vital  center  of  action  in  our  whole  scheme  of  government" 
(John  F.  Kennedy). 

There  is  nothing  inevitable  about  presidential  predominance,  however,  as 
some  seem  to  believe.  Walter  Lippmann  wisely  suggesetd  16  years  ago  in  an 
introduction  to  a  new  edition  of  Congressional  Government  that  at  times  the 
political  system  works  as  Wilson  described  it  in  his  first  book  and  at  other 
times  it  works  as  he  described  it  in  his  second  book.  Lippmann  went  on  to 
say  :  "There  exists,  one  might  say  in  limbo,  a  third  book  describing  the  Ameri- 
can system  in  its  ups  and  downs."  If  Wilson  after  his  Presidency  had  written 
such  a  third  book  he  might  have  taken  a  new  view  of  the  balance  of  power, 
showing  "that  it  is  not  a  stable  balance,  that  the  tendency  of  the  system  is  to 
become  unbalanced — and  especially  after  wars  when  Congress  is,  for  a  time, 
predominant."  [I  am  indebted  to  Douglass  Cater's  Power  in  Washington  for 
the  Wilson-Lippmann  analysis.] 

Perhaps  the  third  book  should  have  a  different  message:  that  it  is  possible 
for  the  legislative  and  executive  branches  to  co-exist  with  both  possessing  im- 
pressive and  sometimes  conflicting,  sometimes  complementary  powers  in  vari- 
ous areas  of  national  policy.  If  I  understand  the  purposes  of  the  Subcommittee 
on  Separation  of  Powers,  no  one  is  suggesting  that  the  legislative  branch  be- 
come predominant  again  (which  is  impossible)  but  onlv  that  glaring  imbal- 
ances be  corrected  and  constitutional  emphases  be  reaffirmed  (which  is  possi- 
ble). Sen.  Ervin  opened  these  hearings  bv  acknowledging  the  conflicting  prin- 
ciples involved  and  recognizing  that  governmental  responsibility  must  be 
shared  in  our  system. 
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A  system  with  constitutional  balance  has  been  described  by  John  Saloma  in 
his  Congress  and  the  New  Politics  (1969)  :  "It  accepts  the  executive  reforms 
of  recent  years  that  have  led  to  executive-centered  government  but  also  sees 
need  for  the  full  development  of  corresponding  congressional  roles,  especially 
in  appropriations  and  in  administrative  oversight  or  supervision.  It  also  ex- 
pects Congress  to  assume  greater  initiative  in  legislation  in  areas  where  the 
President  has  not  acted.  ***  The  constitutional  balance  model  assumes  a 
strong  but  independent  President  and  Congress.  ***  Party  roles  are  secondary 
to  constitutional-institutional  roles.  ***  Roles  may  shift  between  the  Executive 
and  Legislature,  but  balance  is  preserved.  The  President  may  assume  respon- 
sibilities for  an  executive  budget,  legislative  clearance,  administrative  reor- 
ganization, and  delegated  legislation ;  but  the  Congress  develops  corresponding 
responsibilities :  audit,  administrative  oversight  through  authorization  and 
appropriation,  the  legislative  veto.  The  constitutional  model  is  not  static  but, 
instead,  adaptable  to  new  definitions  of  constitutional  roles  which  maintain 
the  sharing  of  powers  among  separated  institutions  that  characterizes  our 
governmental  system.***  [T]he  constitutional  model  assigns  greater  importance 
to  rational-legal  procedures,  free  discussion  and  debate,  and  compromise  or 
consentual  decision.  Congress  functions  as  a  deliberative  body  that  makes  im- 
portant decisions  by  free  forming,  rather  than  partisan,  majorities ;  and  the 
President  respects  this  deliberative  role  assigned  to  Congress."  (Italics  added.) 

I  assume  that  this  is  the  goal  of  these  hearings  on  executive  privilege  and 
the  earlier  hearings  held  by  this  subcommittee.  Admittedly,  it  may  take  a  little 
Whiggery  in  rhetoric  to  arouse  the  attentive  public  so  that  greater  meaning  can 
be  given  the  constitutional  model.  But  it  is  absurd  for  executive  branch  wit- 
nesses to  quote  Madison's  warning  against  legislative  supremacy  in  Federalist 
No.  ^8:  "The  legislative  department  derives  a  superiority  .  .  .  Its  constitu- 
tional powers  being  at  once  more  extensive,  and  less  susceptible  of  precise 
limits,  it  can,  with  the  greater  facility,  mask,  under  complicated  and  indirect 
measures,  the  encroachments  which  it  makes  on  the  coordinate  departments." 
[As  quoted  by  Assistant  Attorney  General  Wozencraft  before  the  Subcommit- 
tee on  Separation  of  Powers,  September  15,  1967.] 

More  relevant  quotes  from  Madison  for  these  times  are  found  in  Federalist 
No.  Jfl:  "The  accummulation  of  all  powers,  legislative,  executive,  and  judiciary, 
in  the  same  hands,  whether  of  one,  a  few,  or  many,  and  whether  hereditary, 
self-appointed,  or  elective,  may  justly  be  pronounced  the  very  definition  of 
tyranny."  And  at  another  place  in  No.  ^8:  "After  discriminating,  therefore,  in 
theory,  the  several  classes  of  power,  as  they  may  in  their  nature  be  legislative, 
executive,  or  judiciary,  the  next  and  most  difficult  task  is  to  provide  some 
practical  security  for  each  .  .  ." 

The  concern  of  Congress  is  to  maintain  institutions  sharing  powers  and  to 
cause  a  reliance  on  equitable  process  as  a  prerequisite  to  political  freedom 
and  enlightened  policy. 

Ill 

What  are  the  specific  issues  involved  in  trying  to  provide  "some  practical 
security"  for  the  legislative  branch?  They  are  familiar  ones,  having  been  de- 
scribed in  hearings  before  the  Subcommittee  on  Constitutional  Rights  (also 
chaired  by  Sen.  Ervin)  ;  the  Senate  Foreign  Relations  Committee  and  its  Sub- 
committee on  U.S.  Security  Agreements  and  Commitments  Abroad;  the  House 
Subcommittee  on  Government  Information ;  and  the  House  Subcommittee  on 
National  Security  Policy  and  Scientific  Developments — among  others. 

Of  greatest  importance,  the  Subcommittee  on  Separation  of  Powers  has 
chosen  to  focus  upon  the  use  of  executive  privilege  and  other  devices  for  with- 
holding information  from  Congress  or  for  parceling  out  to  Congress  only  what 
the  Executive  wants  known. 

Government  officials  control  a  process  vital  to  the  health  of  democracy  when 
they  regulate  the  flow  of  information.  The  great  danger  of  such  control  was 
accuratelv  expressed  by  Harrison  Wellford:  "Information,  especiallv  timely 
information,  is  the  currency  of  power."  The  exercise  of  this  control  is  felt 
throughout  the  length  and  breadth  of  government  todav — including  depart- 
ments and  agencies  concerned  only  with  domestic  policies,  as  illustrated  by 
Sen.  Roth  and  Mr.  Wellford. 

The  impact  is  heaviest  in  the  areas  of  foreign  and  defense  policies,  where 
the  executive  branch  comes  closest  to  having  monopoly  power  over  informa- 
tion. Consider  these  recent  estimates  in  congressional  testimony:  1)  over  30,000 
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persons  in  the  executive  branch  have  the  power  to  wield  the  classification 
stamp;  2)  the  Departments  of  State  and  Defense  and  the  Atomic  Energy  Com- 
mission have  over  20  million  classified  documents  in  their  files ;  3)  Congress 
appropriates  approximately  $15  billion  annually  without  most  of  its  members 
or  the  public  or  the  press  knowing  for  what  purposes  the  money  is  to  be  used. 

Control  over  information  can  be  used  to  manipulate  opinion.  And,  as  Prof. 
Francis  Rourke  has  stated,  '•the  ability  to  manipulate  opinion  has  given  demo- 
cratic government  a  powerful  new  weapon  for  controlling  the  electorate  to 
which  it  is  in  theory  subordinate."  [Secrecy  and  Publicity:  Dilemmas  of 
D  em  o  cracy   ( 19G1 ) .  ] 

One  might  add  that  it  is  a  powerful  weapon  for  manipulating  the  legisla- 
ture with  which  the  executive  is  in  theory  co-equal.  The  Gulf  of  Tonkin  inci- 
dent and  the  ABM  debates  conclusively  demonstrate  that  executive  leaders, 
through  the  techniques  of  selective  publicity  and  the  suppression  of  informa- 
tion— not  to  mention  unwitting  bureaucratic  misinformation — can  go  a  long 
way  toward  shaping  the  contours  of  majority  opinion  in  Congress.  The  recent 
Pentagon  Papers  provide  ample  evidence  of  the  White  House  and  the  bureauc- 
racy leading  Congress  and  the  public  in  one  direction  while  thinking  and 
acting  in  another. 

If  Congress  is  to  tolerate  executive-centered  government,  it  must  maintain 
and  extend  its  oversight  of  administration.  This  clearly  requires  information, 
at  Congress'  call,  and  not  spoon-feeding  by  the  Pentagon,  H.E.W.,  or  Agricul- 
ture. While  it  may  be  true  that  Congress  has  a  greater  capacity  for  legislative 
performance  in  some  policy  areas  than  in  others,  I  submit  that  Congress'  right 
to  know  through  its  committees  is  uniform  in  all  areas.  As  Sen.  Symington 
stated,  information  should  be  "supplied  as  a  matter  of  right  and  not  be  a 
matter  of  constant  negotiation." 

Congress  is  at  a  considerable  disadvantage,  however,  in  its  ability  to  gather 
information,  especially  in  foreign  and  defense  policy  areas.  The  executive 
branch  is  an  enormous  information  collection  machine  while  Congress,  in  Sen. 
Mathias'  words,  "must  rely  for  information  partly  upon  what  it  reads  in  the 
papers,  partly  upon  what  it  can  get  from  experts  outside  government,  but 
most  of  all  upon  what  the  Executive  branch  chooses  to  tell  it."  Through  the 
classification  process  it  can  not  only  prevent  Congress  and  the  public  from 
obtaining  information ;  "it  can  keep  them  from  even  knowing  that  it  exists." 

Senator  Ervin  and  others  have  also  been  concerned  with  other  dangers  posed 
by  a  predominant  executive.  Examples  are:  1)  the  usurpation  of  war  powers 
by  the  Presidency  ;  2 )  the  impoundment  of  funds  by  the  President  for  pro- 
grams authorized  and  appropriated  for  by  Congress;  3)  the  misuse  of  the 
pocket  veto  ;  4)  the  invasions  of  privacy  by  the  vast  collection  agencies  located 
in  the  executive  branch. 

IV 

In  approaching  proximate  solutions  to  these  problems  certain  precautions 
and  admonitions  are  in  order. 

We  are  talking  about  how  power  should  be  organized  and  shared  in  the 
national  government.  We  are  talking  about  a  postwar  trend  in  the  executive 
branch's  relations  with  Congress.  Let  us  make  sure,  then,  that  we  do  not  con- 
fuse individual  men  in  the  Presidency  and  institutional  relationships.  It  is 
relevant  to  note  here  that  both  Sen.  Hugh  Scott  and  Sen.  Mansfield  have 
given  their  support  to  proposals  to  place  restrictions  upon  the  warmaking 
powers  of  the  President. 

Let  us  make  sure  that  we  distinguish  between  the  White  House  and  the 
Executive  Office  of  the  President  on  the  one  hand,  and  the  executive  bureauc- 
racy on  the  other.  Has  the  Presidency,  in  an  effort  to  escape  the  claws  of  the 
"permanent  government."  at  times  somewhat  unconsciously  isolated  itself  from 
Congress?  It  is  possible  to  understand  the  special  role  of  Henry  Kissinger  in 
these  terms.  Any  curbing  of  presidential  practice  should  not  undermine  the 
Presidency's  capacity  to  run  the  executive  branch. 

Congress  is  no  match  for  the  President  when  the  two  are  "eyeball  to  eyeball" 
in  a  constitutional  test.  The  President  is  represented  in  the  legislative  process ; 
indeed,  he  interferes  with  it  when  he  impounds  funds  and  exercises  item  vetoes. 
How  is  Congress  rpnrpsented  in  the  Prpsidpncv?  With  what  can  Congress 
respond  or  bargain?  The  bargaining  is  largely  one  way.  with  the  President 
holding  most  of  the  trumps. 
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To  put  it  harshly,  how  many  armies  does  Congress  have?  This  is  not  meant 
to  be  a  flippant  question.  The  raw  power  at  the  command  of  the  President  radi- 
ates into  every  relationship  with  that  office.  Power  realities  between  institu- 
tions are  inseparable  from  public  conceptions  of  those  institutions.  Both  are 
at  the  root  of  Congress'  problem. 

Congress  can  criticize  and  publicize,  as  these  hearings  are  doing.  It  can  talk 
about,  and  sometimes  pass,  legislation  to  stop  something  the  Administration 
has  already  done. 

We  have  one  President  operating  in  an  executive-centered  system  side  by 
side  with  a  Congress  of  "miniature  legislatures"  striking  their  own  balances 
or  compromises  with  the  bureaucracy  and  the  White  House.  It  is  very  difficult 
for  Congress  to  take  decisive  collective  actions.  To  the  public  reading  the  news- 
papers it  seems  that  Congress  has  no  final  sticking  power — but  is  constantly 
caught  up  in  authorization  and  appropriation  legislation  in  both  houses  with 
no  discernible  congressional  impact  on  the  issues  of  the  day.  The  press,  inci- 
dentally, is  prone  to  report  fragmentally  and  play  up  discord  rather  than 
noting  the  laborious  accomplishments  of  the  majority. 

(Does  anyone  remember  that  Congress  gave  the  President  wage-price  control 
power  he  did  not  want,  because  the  majority  perceived  the  seriousness  of  the 
economic  problems?  Yet,  the  President's  recent  actions  reinforce  his  "Superman" 
image  with  the  public.) 

V 

How  can  a  significant  shift  in  the  actual  balance  between  the  legislative 
and  executive  branches  be  engineered  while  maintaining  continuity  in  the 
national  government? 

Over  time,  many  innovations  are  possible,  such  as  thorough  legislative  over- 
sight of  the  budget  of  the  Executive  Office  of  the  President  and  the  White 
House  staff.  Or  the  Joint  Committee  on  Atomic  Energy  precedent  could  be 
followed  in  all  legislation  authorizing  the  establishment  of  new  departments 
and  programs.  These  are  "radical"  solutions. 

But  for  now,  what  is  possible  and  desirable?  I  hope  more  than  the  old  habit 
of  Congress  sticking  its  fingers  into  dikes  trying  to  prevent  the  Executive 
flood.  There  must  be  some  new  attitudes,  as  well  as  some  new  laws. 

Of  course,  the  problem  of  relative  power  in  the  national  system  has  no 
determinate  solution.  What  is  most  needed  is  Congress  on  guard  to  protect  its 
collective  identity  in  its  legitimate  areas.  There  must  be  a  willingness  on  the 
part  of  congressional  majorities  and  special  power  centers  (such  as  Appropria- 
tions committees  and  Ways  &  Means)  to  stand  together  on  institutional  balance 
tests.  The  majority  will  in  Congress  must  be  respected. 

It  must  be  frankly  admitted  that  the  members  of  Congress  are  to  blame  for 
being  willing  to  delegate  and  bargain  away  legislative  prerogatives  without 
much  thought  given  to  long-term  erosions  in  their  collective  power.  Further, 
Congress  has  invited  the  manipulation  of  information  by  the  executive  branch. 
How  common  it  was,  for  example,  prior  to  the  ABM  debate,  for  Senators  and 
Representatives  to  give  uncritical  acceptance  to  executive  information  and 
secrecy  in  national  security  matters  while  winking  at  the  selective  leaking  of 
information  by  the  Pentagon,  sometimes  through  Senators  themselves. 

How  many  members  of  the  Senate  and  the  House  Armed  Services  Commit- 
tees have  lamely  remarked  at  one  time  or  another :  "The  problem  is  that  we 
are  not  military  experts  and  we  have  to  rely  upon  what  the  military  tell  us. 
Who  are  we  to  say  'no'  to  the  military  people?" 

All  by  way  of  saying  that  any  laws  passed  by  Congress  to  curb  the  prac- 
tices of  Presidents  and  their  subordinates  must  also  be  accompanied  by  a 
change  in  the  habits  of  some  members. 

Let  me  interject  here  an  admission  of  complicity  on  the  part  of  political 
scientists.  We  have  generally  exhibited  a  pro-executive  bias  and  helped  spread 
the  image  of  the  President  as  "Superman."  [See  Thomas  Cronin,  "Superman, 
Our  Textbook  President"  in  The  Washington  Monthly,  October  1970.]  There 
are  many  of  us  who  should  be  "eating  crow"  in  Mike  Mansfield's  office  because 
of  the  presidential  cult  we  helped  to  spread  to  a  greater  or  lesser  degree. 
[See  "The  Harvard  Brain  Trust:  Eating  Lunch  at  Henry's,  Eating  Crow  at 
Mike's,"  in  The  Washington  Monthly,  September  1970.]  An  important  excep- 
tion to  this  generalization  is  Prof.  Alfred  de  Grazia's  Congress:  The  First 
Branch  of  Government  (1966).  It  contains  a  catalog  of  proposals  to  make  the 
legislature  supreme ;  it  is  heavily  Whig  in  orientation. 
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Some  specific  legislative  proposals  that  Congress  can  act  upon  to  defend  its 
autonomy  are : 

1.  Sen.  Fulbright's  bill  (with  Sen.  Symington's  modifications)  that  would 
require  employees  of  the  executive  branch  to  appear  before  congressional  com- 
mittees when  summoned,  even  if  they  then  declined  to  disclose  information, 
claiming  executive  privilege ;  and  that  would  specify  that  information  could 
be  withheld  from  Congress  only  on  the  basis  of  a  formal  invocation  of  execu- 
tive privilege  approved  by  the  President. 

This  legislation  would  place  the  responsibility  and  joint  the  issue ;  it  would 
also  discourage  other  means  of  executive  evasion.  Note  that  it  would  not  pre- 
vent the  Special  Assistant  to  the  President  for  National  Security  Affairs  or 
other  White  House  aides  from  appearing  and  invoking  executive  privilege  as, 
in  my  opinion,  they  should  have  the  right  to  do. 

2.  Why  not  incorporate  into  every  authorization  act  a  provision  similar  to 
the  one  in  the  1961  Foreign  Assistance  Act  which  would  stipulate  that  spend- 
ing for  a  program  or  activity  would  be  suspended  if,  within  35  days,  the  exec- 
utive branch  has  not  supplied  a  document  requested  by  a  congressional  com- 
mittee or  the  General  Accounting  Office?  Congress'  answer  to  the  withholding 
of  information  is  to  withhold  authority  and  funds  in  order  to  get  the  infor- 
mation. There  are  encouraging  signs  that  the  Comptroller  General  will  disallow 
the  spending  of  foreign  aid  funds  if  the  Pentagon  does  not  produce  the  docu- 
ment requested  by  September  1. 

3.  Sen.  Hartke's  proposal  for  the  establishment  of  the  Office  of  Legislative 
Attorney  General.  His  duties  would  be  to  render  legal  opinions  and  represen- 
tation to  the  members  of  Congress,  the  committees  and  both  houses  upon  ques- 
tions arising  under  the  Constitution  and  laws  of  the  United  States. 

4.  Prof.  Theodore  Lowi's  proposal  of  a  "Tenure  of  Statutes  Act,"  included 
in  his  prescription  for  juridical  democracy  in  The  End  of  Liberalism  (1969). 
Prof.  Alexander  Bickel  argued  before  this  subcommittee  four  years  ago  that 
Congress  ought  to  do  more  reviewing  and  rewriting  of  its  laws  in  the  light  of 
their  administration.  "The  real  abdication  of  responsibility  comes  .  .  .  later, 
when  there  has  been  experience  under  the  statute,  and  when  Congress,  instead 
of  reactivating  the  legislative  process  .  .  .  falls  in  with  the  belief  that  because 
it  was  enacted  once,  it  is  more  or  less  permanent  .  .  ."  It  is  remarkable  that 
the  Freedom  of  Information  Act  of  1966  has  not  received  a  thorough  review 
to  find  out  in  what  respects  it  is  being  ignored. 

In  addition.  Congress  should  give  firm  backing  to  the  legal  authority  of  the 
General  Accounting  Office.  It  is  the  only  investigative  watchdog  body  repre- 
senting Congress  as  a  whole.  Note  the  Deputy  Comptroller  Generals  testimony 
as  to  the  difficulty  of  obtaining  access  to  the  records  of  the  Department  of 
State  and  the  Department  of  Defense  despite  the  clear  wording  of  section  313 
of  the  Budget  and  Accounting  Act  of  1921.  I  wonder  if  Secretary  of  State 
Rogers  considers  it  contrary  to  "the  public  interest"  for  this  law  to  be  faith- 
fully executed  or  observed  by  the  President?  In  his  statement  to  this  subcom- 
mittee, Mr.  Rogers'  first  category  of  matters  not  in  the  public  interest  to  dis- 
close would  not  permit  Sen.  Symington's  Subcommittee  on  U.S.  Security 
Agreements  and  Commitments  Abroad  to  know  about  those  not  included  in 
formal  treaties. 

Congress  needs  reliable  information.  I  am  encouraged  by  the  GAO's  recent 
questioning  of  the  methods  used  by  the  Pentagon  to  arrive  at  an  inflated  esti- 
mate of  Soviet  arms  spending. 

In  conclusion,  I  submit  that  one  does  not  have  to  hold  certain  policy  views 
to  call  for  a  strengthening  of  the  legislative  branch.  Is  it  not  enough  to  be 
persuaded,  based  upon  the  study  of  democratic  theory  and  experience — and  a 
certain  Lockean  faith— that  the  public  interest  lies  in  having  a  strong  Congress? 


Memorandum 

July  10,  1971 

To:   Senator  Sam  J.   Ervin. 

From :  Theodore  J.  Lowi,  Professor  of  Political  Science.  University  of  Chicago. 

Subject:   The  separation  of  powers  and  executive  privilege. 

I  strongly  favor  the  purnose  inherent  in  S.  1125.  but  I  do  not  believe  that 
the  biP  itself  is  an  adequate  one.  It  is  right  and  proper  for  Congress  to  call 
for  sensitive  information,  and  in  general  it  is  the  obligation  of  the  Executive 
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to  provide  it.  The  entire  notion  of  Executive  Privilege  in  the  matter  of 
information  is  an  interpretation  of  the  executive  power  that  has  no  standing 
in  constitutional  law  other  than  that  which  members  of  Congress  wish  to 
give  it.   It  certainly  has  no  meaning  taken  in  absolute  terms. 

However,  the  bill  seems  to  recognize  only  two  alternatives.  One  alterna- 
tive is  a  unilateral  exercise  of  executive  discretion  in  the  matter  of  privileged 
information,  and  the  other  alternative  is  the  closing  off  of  that  exercise  of 
discretion  except  in  those  instances  where  the  President  himself  wishes  to 
make  the  decision.  That  distance  should  be  filled  by  some  middle-level 
alternatives.  And  if  we  could  find  any  alternatives,  I  am  sure  any  President 
would  be  grateful,  because  an  additional  problem  with  S.  1125  is  that  the 
President  would  be  drawn  into  a  great  number  of  detailed  decisions  from 
which  we  have  spent  many  years  trying  to  extricate  him.  In  bringing  uni- 
lateral executive  privilege  to  an  end,  I  would  suggest  a  range  of  alternatives 
that  would  only  culminate  in  Presidential  involvement  There  is  no  reason 
I  can  think  of  why  an  Act  of  Congress  dealing  with  this  matter  cannot 
provide  for  such  a  range. 

One  such  provision  I  would  like  to  see  in  a  revised  version  of  S.  1125 
would  be  to  require  the  Committee  or  Subcommittee  in  question  to  turn  to 
the  entire  chamber  for  a  resolution  requiring  the  information  to  be  brought 
forth.  If  the  executive  official  persists  in  his  refusal,  then  provisions  could 
be  made  for  recourse  to  presidential   decision. 

Another  provision  would  be  to  require  the  executive  official  to  present  the 
materials  in  question  in  executive  session  so  that  the  members  of  the  sub- 
committee and  the  members  of  Congress  in  general  could  decide  whether 
the  information  should  be  kept  secret  If  the  executive  official  persists  despite 
this  requirement  in  refusing  to  deliver  the  documents,  then  again  recourse 
could  be  had  to  the  President. 

In  all  such  instances,  the  principle  would  be  that  by  and  large  members 
of  Congress  can  share  in  the  decision  of  secrecy  along  with  members  of 
the  Executive.  This  is  a  far  cry  from  letting  the  American  people  and  the 
entire  world  know  all  of  our  secrets,  but  it  is  consistent  with  the  historic 
notion  that  the  Congress  of  the  United  States  does  by  and  large  represent 
the  people  of  the  United  States. 

On  the  other  hand,  such  provisions  would  also  recognize  realistically  the 
problems  of  slippage  and  leakage  when  large  numbers  of  people  are  involved. 
It  would  put  heavy  pressure  on  the  Executive  to  envoke  executive  privilege 
only  in  the  most  extreme  and  severe  cases,  and  it  would  put  restraints  on 
congressional  committees,  in  having  to  turn  to  the  whole  chamber,  so  that 
we  could  prevent  at  some  future  time  the  irresponsible  use  of  executive 
materials  that  we  once  feared  as   "McCarthyism." 

It  has  often  been  the  case  in  the  past  that  the  Executive  and  the  Con- 
gress have  lived  together  by  using  Executive  Sessions.  It  is  also  true  that 
Congress  has  often  made  use  of  resolutions  and  joint  resolutions  to  deal 
powerfully  with  the  Executive  Branch.  I  am  only  suggesting  that  these 
practices  be  brought  directly  into  legislation  that  attempts  to  arrange 
systematically  for  a  means  by  which  the  two  Branches  can  live  together  in 
the  modern  and  fast-moving  age.  The  provisions  I  am  suggesting  seem  to 
me  to  be  simple,  time  honored,  and  yet  very  appropriate  for  the  problem 
at   hand. 

Memorandum 

June  30,  1971. 

To:    Senator    Sam   J.    Ervin,    Jr.,    Chairman.    Subcommittee   on    Separation   of 

Powers. 
From :     Professor    Arthur     S.     Miller,     George    Washington    University    Law 

School.    Consultant   to  the    Subcommittee. 
Re :   Subcommitee  hearings  on  "Executive  Privilege." 

This  memorandum  is  written  because  of  my  inability  to  be  present  at  the 
Subcommittee's  hearings  in  July  on  "executive  privilege."  You  may  wish  to 
include  the  memorandum  in  the  printed  hearings.  In  what  foPows,  I  shall 
set  forth  a  few  pronositions  that  seem  to  me  to  be  basic  to  the  question  of 
the  power  of  the  Executive  to  withhold  documents  and  information  from 
Congress    and    the    public:    also    included    is    a    suggestion    for    a    statutory 
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remedy,  plus  a  discussion  of  the  need  for  enhancing  the  institutional  capacity 
of  Congress  to  handle  an  increased  flow  of  information  from  the  public 
administration. 

1.  The  context:  Assertion  by  the  Executive  of  a  power  to  withhold  infor- 
mation, written  and  spoken,  from  Congress  under  an  ."inherent"  Presidential 
power  usually  called  "executive  privilege"  should  be  viewed  in  the  context  of 
the  slow  but  steady  aggrandisement  of  power  in  the  presidency  throughout 
American  history.  The  Subcommittee  has  called  attention  to  a  number  of 
examples  of  this  trend — in  the  so-called  "Philadelphia  Plan,"  in  the  misuse 
of  the  pocket-veto  power  by  the  President,  and  in  Presidential  impoundment 
of  appropriated  funds,  to  name  but  three  instances.  The  consequence  is  that 
the  Executive  Branch  is  able  to  make  the  most  portentous  decisions  without 
any  system  of  formal  "accountability"  for  the  exercise  of  such  powers.  Put 
another  way,  there  has  been  a  progressive  erosion  of  the  principle  of  the 
separation  of  governmental  powers.  Cf.  Corwin,  THE  PRESIDENT,  OFFICE 
AND   POWERS    (4th  ed.   1957). 

There  are  solid  reasons  for  this  development,  however  much  it  may  run 
counter  to  the  spirit  of  the  Constitution.  First,  just  as  in  the  physical  world, 
nature  abhors  a  vacuum,  so  it  may  be  said  that  in  the  political  arena, 
politics  abhors  a  vacuum.  The  Executive,  so  it  seems  to  me,  moved  via 
executive  privilege  into  an  area  either  vacated  by  Congress  or  that  had  never 
been  occupied.  Other  than  sporadic  complaints  by  some  Members  and  Com- 
mittees of  Congress,  all  of  which  came  to  little  or  no  avail,  the  Executive 
was  permitted  to  withhold  information  when,  in  the  opinion  of  the  Executive, 
it  was  necessary  (or  desirable)  to  do  so.  An  extra-constitutional  practice 
may  be  said  to  have  developed,  not  dissimilar  from  the  practice  of  im- 
poundment of  funds  appropriated  by  Congress.  The  Subcommittee's  hearings 
on  impoundment,  held  in  March  1971,  ascertained  that  more  than  $12  billion 
was  being  withheld,  "impounded"  by  the  Office  of  Management  and  Budget. 
(As  with  impoundment,  the  fact  that  Presidents  have  engaged  in  such  extra- 
constitutional  practices  as  asserting  "executive  privilege"  when  deemed  de- 
sirable emphatically  does  not  mean  that  the  practice  is  constitutionally 
valid.)  Second,  Congress,  through  the  medium  of  wellnigh  unlimited  delega- 
tions of  power  to  the  public  administration  (sometimes,  it  would  seem,  made 
almost  casually — without  regard  for  their  long-range  implications),  has 
further  contributed  to  the  aggrandisement  of  power  in  the  Executive.  The 
situation  has  reached  a  point  where  discretion  of  the  administrator  is  the 
rule,  rather  than  the  exception.  As  Charles  A.  Horsky  said  in  1952,  the  con- 
sequence is  that  we  now  have  "a  government  of  men,  not  of  laws."  Horsky, 
THE  WASHINGTON  LAWYER  68  (1952).  Executive  privilege  is  merely 
an  aspect  of  that  widespread  discretion.  In  other  words,  when  delegating 
power  to  the  bureaucracy,  Congress  neglected  to  include  requirements  that 
it  be  informed,  fully  and  completely,  of  what  was  being  done  under  those 
delegations.  Third,  the  Executive  has  access  to  and  availability  of  informa- 
tion, garnered  through  an  institutional  capability  that  far  overshadows  that 
of  Congress.  The  usual  Congressional  investigation  or  hearing  tends  to  be 
a  sometime  thing,  sporadic  and  hit-and-miss  rather  than  continuous  and 
routine.  Fourth,  the  public  administration  has  the  responsibility,  statutory 
or — as  with  the  public  administration  has  the  responsibility,  statutory  or — 
as  with  the  President — constitutional,  to  employ  that  data  in  executing  its 
tasks.  Finally,  it  should  be  remembered  that  Congress  and  Executive,  in  the 
usual  course  of  governmental  affairs,  cooperate  much  more  than  they  con- 
flict. That  cooperation  is  essential  if  modern  government  is  to  operate;  it  is 
the  other  side  of  the  separation-of-powers  coin. 

The  latter  point  suggests  the  pressing  requirement  for  a  reasonable  and 
amicable  settlement  of  the  problems  involved  in  the  use  of  executive  privilege 
to  keep  Congress  from  knowing  some  details  of  American  governance.  "War- 
fare" between  the  two  branches  of  government  can  be  "fatal,"  Woodrow 
Wilson  once  said.  Wilson,  CONSTITUTIONAL  GOVERNMENT  IN  THE 
UNITED  STATES  (1908).  So  it  can  be.  The  hearings  scheduled  by  the  Sub- 
committee   should — at   least,    could — go   far   toward   avoiding   that   warfare. 

2.  The  constitutional  basis  of  executive  privilege.  There  is,  of  course,  no 
express  language  in  the  Constitution  permitting  the  exercise  of  executive 
privilege.  Its  use  is,  in  Lord  Bryce's  terminology,  an  example  of  the  "prac- 
tical" sovereign  in  action,  as  compared  with  the  "legal"  sovereign.  Ultimately, 


523 

the  question  becomes  that  of  which  branch  of  government  is  superior,  which, 
that  is  to  say,  is  sovereign.  There  are  no  Supreme  Court  cases  directly  on 
point.  The  last,  and  most  important,  judicial  enunc.ation  of  the  constitutional 
positions  of  the  two  branches  came  in  1952  in  Youngstown  Sheet  &  Tube  Co. 
v.  Sawyer,  343  U.S.  579  (1952),  the  so-called  Steel  Seizure  Case.  In  that 
decision,  the  Court  invalidated  President  Truman's  seizure  of  the  steel  mills 
by  executive  order.  Any  fair  reading  of  the  several  opinions  for  the  majority 
in  that  case  shows  without  question  that  it  is  Congress  which  will  prevail 
over  the  Executive  when  Congress  acts  within  its  sphere  of  constitutional 
authority. 

3.  The  Executive's  propensity  for  secrecy.  There  seems  to  be  a  desire  on 
the  part  of  the  public  administration  to  keep  much  of  its  affairs  from 
being  publicized,  and  even  from  being  divulged  to  Congress.  This  is  done 
in  a  variety  of  ways — -by  executive  privilege,  by  classifying  documents  secret 
or  top  secret,  by  simply  refusing  to  disclose  data.  It  has  become  notorious 
that  the  spirit,  if  not  the  letter,  of  the  Freedom  of  Information  Act  (Section 
3   of  the  Administrative   Procedure  Act)    is  routinely   violated. 

Added  to  the  factor  of  secrecy  is  the  fact  that  news  is  often  "managed" 
by  the  Executive  so  as  to  create  a  climate  of  favorable  public  opinion,  either 
by  suppressing  documents  (for  example,  the  Garwin  report  on  the  super- 
sonic transport)  or  by  the  release  of  information  favorable  to  the  Executive 
or  even  at  times  affirmatively  misleading  the  public  and  Congress. 

The  amount  of  information  kept  secret  is  indicated  by  testimony  by 
William  G.  Florence  in  June  1971  before  a  Subcommittee  of  the  House  Com- 
mittee on  Government  Operations.  Mr.  Florence  maintained  that  more  than 
20  million  Pentagon  documents  were  classified,  "of  which  at  least  99.5  percent 
should  not  qualify  for  even  the  lowest  confidential  stamp."  Until  May  Mr. 
Florence  was  a  security  expert  in  the  Pentagon.  See  the  account  in  the 
International  Herald  Tribune,  June  25,  1971,  p.  2. 

4.  The  lack  of  accountability.  A  fundamental  principle  of  American  con- 
stitutional government  is  that  those  who  exercise  governmental  power  should 
be  accountable,  that  they  should  "answer  in  another  place"  for  their  actions. 
That  is  the  theory  of  separating  governmental  powers.  But  accountability 
cannot  take  place  unless  information  is  available  as  to  the  details  of  de- 
cisions taken  within  government.  Modern  government,  as  has  been  said, 
tends  to  be  dominated  by  the  Executive — in  the  United  States  as  well  as  the 
remainder  of  the  world.  That  fact,  coupled  with  secrecy  policies  exemplified 
in  the  use  of  executive  privilege,  means  that  in  many  important  segments 
of  decision-making  accountability  is  lacking.  The  spirit  of  the  Constitution  is 
heing  flouted.  (For  a  discussion  of  the  problem  in  the  area  of  federal 
procurement  policy,  see  Miller,  "Accountability  and  the  Federal  Contractor," 
to  be  published  in  the  Fall  1971  issue  of  the  Journal  of  Public  Law.) 

Accountability  is  simply  not  possible  without  adequate  information.  Con- 
gress cannot  do  its  job  effectively  :  the  public  cannot  know  what  government 
is  doing ;  even  the  courts  are  limited.  This  does  not  mean,  it  should  be 
emphasized,  that  access  to  more  information  about  the  workings  of  govern- 
mental organs  will  ipso  facto  mean  that  accountability  will  be  accomplished. 
There  may  be  other  roadblocks  to  an  effective  system  of  insuring  that  the 
ends  of  "answering  in  another  place"  for  decisions  are  met.  All  that  added  access 
means  is  that  data  about  the  operations  of  government — mainly  the  public 
administration — is  indispendable  if  accountability  is  to  be  effected. 

Constitutional  government,  in  sum.  means  responsible  government,  account- 
able government.  Without  responsibilitv  or  accountability,  we  have  govern- 
ment by  fiat.  Cf.  Davis,  DISCRETIONARY  JUSTICE:  A  PRELIMINARY 
INQUIRY    (1969). 

5.  Search  for  a  remedy.  To  me,  there  can  be  no  escape  from  the  propo- 
sition that,  as  a  general  rule,  Congress  is  entitled  to  full  and  candid  dis- 
closure of  all  that  takes  place  within  the  public  administration.  The  various 
techniques  by  which  the  bureaucracy  keeps  information  from  Congress  (and 
also  from  the  judiciary,  in  litigation  against  the  government,  as  will  be 
further  noted  below)  should  be  rigidly  scrutinized  and  confined  within  the 
narrowest  of  limits.  I  can  think  of  no  circumstances  in  which  data  should 
be  kept  from  Congress.  Even  "super-secret"  intelligence  activities  and  new 
weapons   systems   should   be   disclosed — at   the   very    least,    to   a    special   com- 
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mittee  of  Congress.  "Blank  checks"  given  by  Congress  to  the  Executive  run 
counter  to   the   spirit  and  nature   of  the   Constitution. 

The  essential  problem  is  not  the  principle,  but  the  remedy.  Under  present 
law,  there  is  only  the  constitutional  impeachment  procedure  by  which 
officials  in  the  Executive  Branch  could  be  forced  to  divulge  data  of  any 
type.  Assuming  a  conflict — and  there  have  been  many,  so  the  conflict  is 
obvious — between  the  need  of  Congress  for  information  and  the  propensity 
of  the  Executive  to  wish  to  keep  its  internal  workings  safe  from  external 
scrutiny,  the  question  becomes  one  of  whether  Congress  can  constitutionally 
legislate  in  the  field,  and,  if  so,  what  type  of  statute  is  both  permissible 
and  desirable. 

The  impeachment  remedy  can  be  quickly  dismissed.  As  Thomas  Jefferson 
put  it,  it  is  a  "bungling"  way  of  operating:  "experience  has  already  shown," 
he  once  wrote  to  Judge  Spencer  Roane  of  Virginia,  "that  the  impeachment 
the  Constitution  has  provided  is  not  even  a  scarecrow."  XV  THE  WRITINGS 
OF  THOMAS  JEFFERSON  213  (Bergh  ed.  1907).  Lord  Bryce  said  it  even 
better :  it  is  "the  heaviest  piece  of  artillery  in  the  congressional  arsenal,  but 
because  it  is  so  heavy  it  is  unfit  for  ordinary  use.  It  is  like  a  hundred-ton 
gun  which  needs  complex  machinery  to  bring  it  into  position,  an  enormous 
charge  of  powder  to  fire  it,  and  a  large  mark  to  aim  at."  Brvce,  THE 
AMERICAN    COMMONWEALTH    208    (2nd    rev.    ed.    1891). 

That  Congress  has  the  constitutional  power  to  legislate  in  the  field  of 
executive  privilege  (and  other  secrecy  techniques)  admits  of  no  doubt. 
Under  Article  I,  Congress  not  only  has  the  power,  it  may  be  said  to  have 
the  duty,  to  enact  legislation.  Cf.  Miller,  "Toward  A  Concept  of  Constitu- 
tional Duty,"  1968  Supreme  Court  Review  199.  That  legislative  power  is 
plenary,  limited  only  by  those  express  provisions  of  the  Constitution,  such 
as  the  First  Amendment,  that  were  inserted  to  curb  the  power  of  the 
legislature.  Cf.  Reid  v.  Covert,  354  U.S.  1,  15-19  (1957)  (on  limitations  on 
treaty-making  power).  Certainly  it  is  valid  to  maintain  that  the  power  of 
Congress  cannot  be  limited  by  the  Executive  relying  merely  on  some  theory 
of  inherent  powers  not  spelled  out  in  the  Constitution,  see  the  Steel  Seizure 
Case,  supra,  nor,  as  will  be  noted  shortly,  can  it  be  limited  by  theories  of 
self-restraint  enunciated  by  the  Supreme  Court  as  a  means  of  avoiding  de- 
cision in  some  cases. 

Power  being  available,  the  question  becomes  one  of  the  nature  of  a 
statute  that  would  be  constitutionally  valid  and  also  desirable  from  a  policy 
point-of-view.  Two  types  of  statutes  may  be  envisaged:  (1)  a  requirement 
that  Executive  officials  appear  before  duly  constituted  Congressional  com- 
mittees and  testify  and  also  produce  documents.  This  might  be  thought  of  as 
a  generalized  subpoena.  A  refusal,  then,  either  to  appear  or  to  testify  would 
make  that  official  in  contempt  of  Congress.  Of  course,  the  usual  remedies  for 
any  persons  appearing  before  committees  would  be  available.  Assuming  that 
"executive  privilege"  is  invoked  (after  the  passage  of  such  a  statute)  by 
some  official,  the  way  would  then  be  cleared  for  judicial  determination  of 
the  constitutional  validity  of  the  use  of  executive  privilege.  A  less  drastic 
variation  on  this  type  of  statute  would  be  one  that  would  require  the  per- 
sonal appearance  of  Executive  officers  when  requested  by  Congressional  com- 
mittees, but  that  would  permit  them  to  invoke  executive  privilege  when  so 
authorized  by  the  President.  In  my  judgment,  there  is  considerable  merit 
in  this  type  of  statutory  approach — either  the  more  drastic  version  or  the 
latter  less  stringent  version.  I  should  think  that  the  Subcommittee  might 
wish  to  give  careful  attention  to  either  variation.  One  problem  still  exists, 
however :  It  is  possible  to  forsee  a  polite  but  firm  refusal  of  some  officials — 
say,  those  in  the  Executive  Offices  of  the  President — to  appear  at  all,  in 
which  event  Congress,  at  the  very  best,  would  have  to  rely  on  the  Presi- 
dent's lawyer — the  Attorney  General — to  prosecute.  It  takes  no  special  gift 
of  clairvoyance  to  conclude  that  such  prosecutions  would  be  vigorously,  and 
probably  successfully,  resisted  by  the  Attorney  General.  This  argues  for 
institutionalizing  a  "lawyer  for  Congress,"  a  question  more  fully  explored 
below. 

(2)  A  statute  could  be  enacted  conferring  upon  segments  of  Congress — 
say,  the  standing  committees — -the  requisite  status  to  be  able  to  go  into 
court  and  get  a  judicial  order  requiring  production  of  documents  and  testi- 
mony  in  general.   The  problem   is  that  of  the  technical  law  of  "standing" — 
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a  judge-made  limitation  upon  the  jurisdiction  of  federal  courts.  Although 
there  is  an  understandable  reluctance  of  the  judiciary  to  intervene  in  dis- 
putes between  the  political  branches  of  government,  nevertheless  such  a 
statute  appears  constitutional  feasible  and — in  my  judgment — somewhat  more 
desirable  than  the  other  alternative  discussed  above.  Although  the  law  of 
standing  is,  as  Justice  Frankfurter  once  said,  a  very  complicated  aspect  of 
federal  jurisdiction,  a  statute  permitting  Congress  to  trigger  the  judiciary 
would  seem  to  satisfy  the  requirements  of  "justiciability" — of  being  a  "case 
or  controversy"  within  the  meaning  of  Article  III  of  the  Constitution — and 
thus  would  not  require  federal  judges  to  issue  advisory  opinions,  something 
the  Supreme  Court  held  in  Muskrat  v.   United  States  the  Congress  cannot  do. 

My  reasons  for  this  conclusion  follow.  The  jurisdiction  of  federal  courts 
has,  since  the  judiciary  act  of  1789,  been  held,  save  in  instances  of  the 
original  jurisdiction  of  the  Supreme  Court,  to  be  dependent  upon  statutory 
authorization.  So  long  as  there  is  an  actual  controversy,  with  adverse  rights 
in  contention,  it  cannot  seriously  be  argued  that  Congress  cannot  confer 
upon  persons,  including  itself,  that  status  called  "standing"  that  the  Supreme 
Court  might,  as  an  original  matter,  hold  otherwise.  For  example,  under  the 
Freedom  of  Information  Act,  amending  Section  3  of  the  Administrative 
Procedure  Act,  Congress  has  said — without  challenge — that  "any  person" 
has  a  judicial  remedy  (in  that  he  can  get  a  determination  in  court)  for 
refusal  of  government  agencies  to  divulge  information.  Even  if  there  is  no 
actual  controversy,  even,  it  seems,  if  one  merely  wants  to  satisfy  his  idle 
curiosity,  he  can  still  pursue  his  statutory  remedies  under  the  Freedom  of 
Information  Act.  (This,  of  course,  does  not  mean  that  he  will  prevail,  but  it 
does  mean  that  the  judicial  door  will  not  be  slammed  in  his  face.)  That 
Congress  could  by  statute  permit  its  committees  to  invoke  the  judicial  process 
would  seem  to  be  beyond  argument.  See  Moss  v.  Civil  Aeronautics  Board, 
430  F.2d  859  (D.C.Cir.  1970),  a  case  in  which  the  Court  of  Appeals  per- 
mitting a  number  of  Congressmen,  without  the  benefit  of  a  statute,  to  chal- 
lenge a  CAB  ruling. 

Furthermore,  the  federal  courts  themselves  have  greatly  loosened  standing 
requirements  in  recent  years,  so  as  to  enlarge  the  category  of  persons  able  to 
trigger  the  judicial  process  to  contest  administrative  action.  See  Gellhorn  & 
Byse,  ADMINISTRATIVE  LAW:  CASES  AND  COMMENTS  139-88  (5th  ed. 
1970)  for  a  collection  of  cases.  The  clear  and  unmistakable  trend  is  toward 
making  standing  an  impediment  of  little  or  no  consequence  in  the  judicial 
process. 

Assuming  a  favorable  judicial  ruling,  both  on  standing  and  on  the  merits 
of  any  assertion  of  executive  privilege  or  other  secrecy  doctrine,  an  Executive 
officer  would  then  be  subject  to  the  contempt  powers  of  the  courts  if  he  still 
refused  to  comply  with  Congressional  requests  for  information.  It  is  my  view 
that  this  second  type  of  statute  is  the  more  desirable ;  and  I  recommend  that 
the  Subcommittee  address  itself  to  its  feasibility  and  desirability. 

6.  The  need  for  a  "lawyer  for  Congress."  Litigation  within  the  federal  gov- 
ernment is  centralized  in  the  Department  of  Justice.  For  most  purposes,  this 
has  proved  to  be  a  useful  and  desirable  way  of  controlling  matters.  But  a 
problem  arises  when  conflicts  occur  between  Congress  and  the  Executive. 
There  can  be  no  doubt  that  the  Attorney  General,  now  and  in  the  past,  con- 
siders himself  to  be  "the  President's  lawyer."  Who,  then,  is  to  represent  Con- 
gress when  a  conflict  occurs  between  the  political  branches?  At  the  present, 
there  is  no  one.  This  suggests  the  need  that,  if  any  type  of  statute  is  enacted 
dealing  with  executive  privilege  and  other  secrecy  policies,  Congress  should 
also  provide  for  institutionalizing  "a  lawyer  for  Congress."  Cf.  Powell  v. 
McCormack.  U.S.  (19  ).  a  ease  in  which  the  House  of  Representatives 
retained  special  counsel  to  represent  Speaker  McCormack. 

The  problem,  to  be  sure,  is  broader  than  secrecy  policies,  however  important 
they  are.  For  instance,  should  an  attempt  be  made  to  challenge  Presidential 
use  of  the  pocket  veto  in  statutes  such  as  the  Family  Practice  of  Medicine 
Act  (see  "Constitutionality  of  the  President's  'Pocket  Veto'  Power,"  Hearing 
Before  the  Subcommittee  on  Separation  of  Powers,  Jan.  26,  1971.  particularly 
the  views  of  Senator  Edward  M.  Kennedy),  or  impoundment  of  appropriated 
funds,  the  question  of  who  would  represent  Congress  in  the  litigation  would 
immediatelv  emerge.  Hence,  it  is  mv  view  that,  irrespective  of  the  conclusion 
the  Subcommittee  comes  to  on  executive  privilege,  it  should  in  addition  con- 
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sider — perhaps  in  separate  hearings — the  need  for  a  "special  counsel  for  the 
Congress,"  a  permanent  officer  with  a  small  staff.  This  could  be  modelled  on, 
say,  the  Office  of  the  Solicitor  General  of  the  United  States. 

7.  Executive  privilege  in  litigation  against  the  government.  In  addition  to 
employment  of  the  dubious  doctrine  of  executive  privilege  before  the  Congress, 
the  Executive  also  uses  it  at  times  when  private  individuals  (including  cor- 
porations) sue  the  government  under  such  statutes  as  the  Federal  Tort  Claims 
Act.  The  leading  case  is  United  States  v.  Reynolds,  reproduced  in  Gellhorn 
and  Byse,  supra,  in  which  the  Supreme  Court  refused  to  order  production  of 
an  Air  Force  accident  report  concerning  an  airplane  crash  that  damaged  the 
plaintiff.  I  recommend  that  serious  attention  be  accorded  the  problem  of 
executive  privilege  in  litigation  against  the  government. 

8.  I  have  considered,  but  rejected,  the  possible  applicability  of  the  criminal 
law  to  situations  involving  invocation  of  executive  privilege.  It  is  too  similar 
to  impeachment  to  be  a  viable  remedy.  Similarly,  such  political  "remedies"  as 
withholding  appropriations  from  agencies  whose  officials  refuse  to  cooperate 
would  not  appear  to  be  feasible. 

9.  The  arguments  against  limitation  of  the  use  of  executive  privilege  tend  to 
be  "political"  or  "policy"  rather  than  "legal"  or  "constitutional."  They  include 
the  need  for  flexibility  of  response  and  rapidity  of  action  if  the  urgent  tasks 
of  government  are  to  be  accomplished.  And  there  undoubtedly  are  times  when 
secrecy  is  necessary,  possibly,  as  with  the  CIA,  from  Congress  generally  (al- 
though I  do  not  make  a  judgment  on  that  point).  But  while  these  policy  argu- 
ments make  the  problem  facing  the  Subcommittee  more  difficult,  they  cer- 
tainly do  not  outweigh,  in  my  considered  judgment,  the  pressing  and  even 
overriding  requirement  for  greater  accountability  in  government.  That  ac- 
countability must  be  based  on  facts,  facts  that  are  normally  mainly  within 
the  knowledge  of  the  Executive  Branch.  I  perceive  no  insuperable  barrier, 
either  in  law  or  in  policy,  to  enactment  of  a  statute  such  as  I  have  outlined 
above. 

This  is,  let  me  emphasize,  not  to  suggest  that  government  officers  are  evil 
or  that  they  routinely  deceive  Congress.  That  they  do  deceive  at  times  has 
been  revealed  by  publication  of  the  "Pentagon  Papers"  in  June  1971.  But  offi- 
cials can  and  do  err  or  pursue  ends  not  hammered  out  on  the  anvil  of  public 
discussion.  Professor  Charles  Reich  of  the  Yale  Law  School  put  the  point  in 
somewhat  different  terms  recently :  "Evil  now  comes  about,"  he  said,  "not 
necessarily  when  people  violate  what  they  understand  to  be  their  duty  but, 
more  and  more  often,  when  they  are  conscientiously  doing  what  is  expected  of 
them.*  (Quoted  in  Time,  June  28.  1971.)  Ultimately,  executive  privilege  raises 
a  question  of  the  meaning  to  be  given  the  First  Amendment,  of  not  only  Con- 
gress's but  the  people's  right  to  know  how  the  public  administration  operates. 
I  think  that  Congress  should  legislate,  so  as  to  eliminate  present  uncertainties 
in  the  law. 

10.  Handling  mere  information  effectively.  One  final  problem  is  suggested  by 
the  foregoing :  The  extent  to  which  Congress  has  the  institutional  capacity  to 
deal  effectively  with  a  greater  flow  of  information  from  the  Executive.  As 
matters  stand  now,  no  doubt  a  flood  of  information  comes  to  Congress  from 
the  Executive,  to  an  extent  that  it  cannot  presently  be  adequately  assimilated. 
What  this  means,  in  essence,  is  that  Congress  today  does  not  have  the  insti- 
tutional capability  to  review  in  detail  vast  amounts  of  data,  some  of  which  is 
so  highly  complex  that  it  calls  for  specialized  knowledge.  The  situation  may 
best  be  seen,  perhaps,  in  areas  of  science  and  technology  and  in  complicated 
matters  of  economic  policy.  Speaking  generally,  and  with  some  notable  excep- 
tions to  the  contrary.  Members  of  Congress  and  their  staffs  do  not  possess  the 
requisite  training  and  backgrounds  to  be  able  to  deal  effectively  with  the  in- 
formation presently  transmitted  by  the  Executive  (and  by  private  organiza- 
tions). 

This  situation,  to  be  sure,  has  been  widelv  recognized  by  individual  mem- 
bers of  Congress,  some  of  whom  have  called  for  taking  steps  to  enhance  the 
capabilitv  of  the  legislative  branch  to  perform  its  constitutional  responsibili- 
ties. Without  going  into  the  matter  further.  I  mere'y  suggest  that  it  would  be 
advisable  at  this  time  to  devote  attention  to  the  problem  of  devising  ways  and 
means  of  improving  that  capability  in  a  wide  range  of  public-policy  matters 
that  routinely  or  even  occasionally  come  before  Ooneress  for  consideration.  In 
other  words,  obtaining  more  information  from  the  Executive  is  of  minimal  use 
unless  there  is  an  established  way  of  handling  it  in  furtherance  of  the  consti- 


527 

tutional  scheme.  However,  even  without  an  enhanced  capability,  there  is  no 
question  in  my  mind  that  Congress  needs,  and  should  have,  more  information 
from  the  Executive.  To  the  extent  that  executive  privilege,  and  other  secrecy 
techniques,  tend  to  stem  the  flow  of  information,  steps  should  be  taken  to 
correct  the  situation.  As  has  been  said,  a  statutory  remedy  could  go  far  toward 
correcting  an   intolerable   situation. 


Statement  by  Professor  Hans  J.   Morgenthau 

The  relations  between  the  President  and  Congress  are  founded  upon  the 
cornerstone  of  the  separation  of  powers  according  to  which  the  President  has 
the  authority  to  execute  policy  while  Congress  has  the  authority  to  set  legisla- 
tive limits  to  that  policy  and  to  scrutinize  its  execution.  The  routine  invoca- 
tion of  Executive  privilege,  preventing  members  of  the  Executive  Branch  from 
appearing  and  testifying  before  Congressional  committees,  has  drastically  cur- 
tailed the  ability  of  Congress  to  perform  its  constitutional  powers  of  control 
over  the  Executive  Branch.  I  should  note  in  passing  that  the  same  effect  is 
achieved  by  the  routine  classification  and  overclassification  of  official  docu- 
ments by  the  Executive  Branch. 

Bill  S.  1125  is  a  minimal  step  toward  the  reassertion  of  the  constitutional 
prerogatives  of  Congress  without  impairing  in  the  least  the  legitimate  interest 
of  the  Executive  in  the  confidentiality  of  those  of  its  communications  and  poli- 
cies whose  publication  might  injure  the  vital  interests  of  the  United  States. 
The  bill  under  consideration  is  an  indispensable  first  step  if  the  constitutional 
balance  between  the  Executive  and  Legislative  Branches  of  the  United  States 
government,  at  present  so  drastically  tilted  in  favor  of  the  former,  is  to  be 
restored. 

[This  memorandum  is  adapted  from  an  article  entitled  "Constitutional  Limits  on  Execu- 
tive Authority,"  by  Professor  Robinson,  which  appeared  in  Christianity  and  Crisis, 
January  11.  1971.] 

Can  Constitutional  Balance  Be  Restored  in  the  Making  of  Foreign  Policy? 

Statement  by  Donald  L.  Robinson,  Associate  Professor  of  Government, 
Smith  College  and  Visiting  Fellow,  Center  for  the  Study  of  Demo- 
cratic Institutions 

The  struggle  over  American  policy  in  Indochina  has  renewed  one  of  the 
perennial  arguments  in  American  politics.  What  are  the  relative  responsibili- 
ties of  the  President  and  Congress  for  the  conduct  of  foreign  policy?  America's 
desire  to  serve  as  architect  and  guarantor  of  world  peace,  coupled  with  a  grow- 
ing awareness  of  the  limits  of  her  capacity  to  fulfill  this  assignment,  has  given 
new  urgency  to  the  constitutional  question.  Who  shall  determine  how  Ameri- 
can power  is  to  be  used  in  the  world  arena?  The  answer  that  emerges  from 
current  political  processes  will  determine  the  viability  of  the  Constitution  as 
a  frame  of  democratic  government. 

In  addressing  this  problem  it  is  necessary  to  transcend  the  demands  of  a 
given  historical  moment.  The  history  of  this  controversy  is  full  of  statements 
that  reflect  the  spokesman's  attitude  toward  the  policies  of  a  particular  Presi- 
dent or  Congressional  leadership.  In  the  late  1950's  and  early  1960's,  for  exam- 
ple, Senator  Fulbright  was  calling  for  vigorous  Presidential  leadership  in  the 
field  of  foreign  relations  and  urging  Congress  not  to  impede  the  President's 
efforts.  The  vision  that  prompted  Fulbright's  encouragement  of  Presidential 
statesmanship  was  widely  shared  in  the  days  of  the  Peace  Corps,  the  Alliance 
for  Progress  and  the  Nuclear  Non-Proliferation  Treaty. 

By  1964  the  President  was  asking  Congress  to  support  his  determination  to 
"take  all  necessary  measures"  to  prevent  further  aggression  in  Viet  Nam. 
Fulbright,  apparently  from  inertia,  supported  the  Gulf  of  Tonkin  Resolution, 
but  soon  he  was  bemoaning  Congress'  habitual  deference  to  Presidential  lead- 
ership. In  1969  he  led  the  Senate  in  resolving  that  a  commitment  to  use  Amer- 
ican resources  (military  or  financial)  in  a  foreign  land  should  result  only  from 
action  taken  jointly  by  the  executive  and  legislative  branches. 

The  tendency  to  consider  this  question  in  terms  of  immediate  circumstances 
is  not  confined  to  politicians  in  the  heat  of  battle.  For  instance,  Harold  Laski's 
excellent  book,  The  American  Presidency   (1940),  bears  the  marks  of  its  time 
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most  obviously  in  its  discussion  of  the  role  of  the  President  in  foreign  policy- 
making. Laski  devotes  much  of  his  book  to  arguing  that  the  President  alone 
is  in  the  position  to  comprehend  the  nation's  situation  vis-a-vis  foreign  pow- 
ers, and  is  alone  capable  of  acting  with  the  speed,  flexibility  and  resoluteness 
required  to  protect  American  interests  abroad. 

By  now  these  points  are  familiar.  But  in  1940  Laski  was  addressing  a  nation 
whose  reaction  to  Roosevelt's  quarantine  speech  had  been  chilly  and  whose 
Congress  had  deep  misgivings  about  entering  a  world  war.  Laski's  implicit  ad- 
vice to  Congress  was  to  stop  quibbling  and  get  out  of  the  President's  way. 
Twice  he  quoted  Jeffersons'  aphorism  that  "the  transaction  of  business  with 
foreign  nations  is  executive  altogether."  There  is  almost  no  hint  in  the  book 
that  Congress  might  have  a  fruitful  or  constructive  role  in  the  making  of 
foreign  policy. 

The  discrepancy  between  Laski's  counsel  and  the  present  tendency  of  those 
who  oppose  our  policy  in  Indochina  to  look  to  Congress  suggests  the  need  for 
a  deeper  probe  into  the  rationale  behind  American  foreign  policy-making.  How 
did  the  framers  intend  that  foreign  policy  be  made?  When  and  why  did  Presi- 
dents take  control  in  this  area?  What  factors  reinforce  that  controi?  What 
case  can  be  made  for  restoring  the  balances  fashioned  by  the  framers? 
******* 

On  the  face  of  it,  the  constitutional  structure  for  making  foreign  policy 
seems  heavily  weighted  in  favor  of  legislative  over  executive  action.  Many  of 
the  legislative  powers  enumerated  in  Article  I  touch  directly  or  indirectly 
upon  foreign  relations :  Congress  has  power  to  establish  tariffs,  regulate  com- 
merce with  foreign  nations,  raise  armies  and  navies  and  declare  war. 

By  comparison,  the  President's  stated  powers  are  meager.  He  is  authorized 
to  "make"  treaties  "by  and  with  the  advice  and  consent  of  the  Senate,"  at 
least  two-thirds  of  which  must  concur  before  a  treaty  can  be  ratified.  He  may 
nominate  ambassadors,  but  the  consent  of  the  Senate  is  required  for  appoint- 
ment. He  is  made  Commander-in-Chief  of  the  armed  forces,  but  the  exercise 
of  this  authority  is  dependent  upon  the  maintenance  of  armed  forces.  Finally, 
the  President  is  given  the  task  of  receiving  ambassadors.1 

The  search  for  clues  to  the  true  intention  of  the  framers  is  complicated  by 
the  relative  inattention  of  the  Constitutional  Convention  of  1787  to  the  specifi- 
cation of  Presidential  power.  In  fact,  Presidential  power  was  handled  indi- 
rectly, by  the  careful  delegation  to  Congress  of  powers  typically  appropriated 
by  kings.  The  American  Chief  Executive  was  prevented  from  becoming  an 
elective  monarch,  because  powers  essential  to  that  design  were  committed  to 
the  more  "popular"  branch  of  government.  In  fact,  the  office  of  President  was 
not  even  associated  with  the  work  of  treaty-making  until  a  week  before  the 
Constitutional  Convention  adjourned.  Until  then,  the  Convention  had  assigned 
this  responsibility  solely  to  the  Senate. 

This  evolution  away  from  a  purely  ministerial  conception  of  the  Presidency, 
which  began  just  before  the  Convention  adjourned,  continued  in  The  Federalist 
Papers.  The  conditions  that  encouraged  the  emergence  of  Presidential  control 
over  foreign  affairs  are  foreshadowed  in  Hamilton's  23rd  Federalist  paper, 
which  deals  with  the  need  for  a  national  government. 

A  nation,  wrote  Hamilton,  exists  in  an  environment  that  is  certain,  from 
time  to  time,  to  be  hostile.  This  fact  creates  demands  upon  all  governments 
that  they  cannot  ignore  without  disastrous  consequences.  It  is  logically  possi- 
ble, argues  Hamilton,  to  hold  to  a  position  of  philosophical  anarchism  and  to 
deny  that  governments  ought  to  exist  at  all.  But  once  the  proposition  is  ac- 
cepted that  governments  are  necessary  to  render  the  life  of  man  safe  and 
agreeable,  one  must  not  stop  short  of  granting  them  adequate  power  to  defend 
themselves.  As  Hamilton  saw  it,  the  demands  upon  government  were  harsh  and 
could  not  be  made  to  conform  to  the  requirements  of  a  tamed  executive. 

In  paper  #70  Hamilton  assumes,  as  a  proposition  beyond  dispute,  that  the 
executive  must  be  "energetic."  A  feeble  executive  must  be  a  bad  executive :  a 
government  badly  executed  must  be  a  bad  government.  And  what  are  the 
marks  of  an  energetic  government?  "Decision,  activity,  secrecy  and  dispatch." 


1  This    assignment    was   later    taken    to    imply    a    discretionary    authority    to   refuse   to 
receive  ambassadors  and   thus  to  deny  recognition  to  foreisrn   recrimes.  That  the  framers 
intended   otherwise,  however,  is  suggested  by  a  passage  in    The  Federalist  Papers   [#69] 
where    Alexander    Hamilton    states    that    this    responsibility    is    "without    consequence, 
"more  a  matter  of  dignity  than  of  authority." 
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all  of  them  more  likely  to  inhere  in  a  unified  executive  than  in  a  numerous 
assembly. 

John  Jay,  in  paper  #64,  relates  these  qualities  to  the  problem  of  foreign 
poiicy-making.  Jay,  who  had  served  as  Secretary  of  Foreign  Affairs  under  the 
Articles  of  Confederation,  argues  that  treaties  can  only  be  made  by  the  Presi- 
dent. "Secrecy"  and  "dispatch"  were  often  essential  in  diplomatic  negotiations. 
Important  intelligence  would  more  often  be  given  in  confidence  to  a  single 
executive  than  to  a  committee  or  assembly,  and  a  single  President  could  act 
more  promptly  and  eiiectively  than  a  legislature  divided  by  party  competition 
and  personal  rivalry. 

NEW    EKA    OF    FOREIGN    RELATIONS 

During  the  first  century  under  the  Constitution,  foreign  policy-making  read- 
ily fell  into  a  pattern  of  executive  initiative  and  Congressional  reaction.  In 
the  conflict  with  Mexico  over  Texas,  congressional  "war  hawks"  contributed 
mightily  to  the  agitation  that  led  to  the  War  of  1812,  but  it  was  President 
Madison  who  defined  the  causes  and  aims  of  war,  managed  the  military  ef- 
fort, such  as  it  was,  and  negotiated  the  peace  that  established  the  basis  for 
postwar  Anglo-American  relations.  Thus,  even  this  most  self-effacing  President 
found  himself  at  the  helm,  where  foreign  policy  and  war  were  concerned. 

Similarly,  President  Polk,  primarily  through  the  exercise  of  his  powers  as 
Commander-in-Chief,  confronted  Congress  with  accomplished  facts.  Although 
Congress  went  through  the  ritual  of  declaring  war  in  1846,  it  merely  acknowl- 
edged that  a  state  of  war  "existed,"  thereby  giving  sanction  to  what  the  Presi- 
dent was  already  doing  in  joining  battle  with  the  Mexicans. 

Experience  in  the  nineteenth  century  showed  that  the  Presidency  tends 
to  predominate  in  emergencies,  especially  in  wartime.  What  kept  the  Presidency 
in  balance  with  the  rest  of  the  constitutional  system  during  the  first  century 
under  the  Constitution   was  that  foreign  wrars   were  infrequent. 

The  really  decisive  expansion  of  Presidential  power  did  not  come  until  the 
dawn  of  the  twentieth  century.  During  the  nineteenth  century,  wars  arose 
mainly  from  efforts  by  the  government  to  assert  and  defend  its  sovereignty 
over  its  own  territory.  Beginning  with  the  McKinley  administration,  however. 
Presidents  and  Secretaries  of  State  began  seriously  to  entertain  the  ambition 
of  moving  beyond  American  soil ;  to  influence  and  ultimate  to  control  the 
destiny  of  other  nations ;  and  to  do  so,  not  by  treaties  duly  negotiated  and 
ratified  with  the  advice  and  consent  of  the  Senate,  but  by  executive  agreements 
and  other  instruments  of  Presidential  policy.  When  McKinley  dispatched 
troops  and  a  supporting  naval  contingent  to  join  in  the  suppression  of  the 
Boxer  Rebellion,  and  when  Secretary  of  State  John  Hay  implemented  the 
Open  Door  Policy  by  an  exchange  of  official  correspondence  with  foreign 
powers,  the  United  States  emerged  into  a  new  era  of  foreign  relations. 
Henceforth,  the  people  of  Europe  and  Asia  would  be  vitally  and  directly 
affected  by  decisions  made  within  the  executive  branch  in  Washington. 

What  was  different  here  was  not  so  much  America's  impact  on  the  world. 
The  significant  thing  was  that  foreign  relations  now  began  to  be  conducted 
by  the  President  acting  on  his  own  authority.  "Executive  agreements,"  which 
had  always  been  used  for  routine  matters  of  foreign  policy  (such  as  minor 
boundary  adjustments,  postal  agreements  and  the  regulation  of  fishing  rights), 
came  now  to  be  used  for  matters  of  great  importance,  occasionally  producing  tem- 
porary alliances  and  often  exercising  far-reaching  influence  over  foreign 
affairs. 

The  process  by  which  Roosevelt  took  this  country  into  World  War  II  is 
a  remarkable  case  of  Presidential  action  determining  the  shape  of  foreign 
policy.  The  exchange  of  destroyers  for  naval  bases,  arranged  with  Great 
Britain  by  Secretary  of  State  Cordell  Hull,  converted  the  United  States 
from  neutrality  to  semi-belligerency.  This  action  was  subsequently  regularized 
by  legislation,  but  when  it  was  undertaken  it  stood  in  direct  opposition  to 
the  constitutional  provision  that  the  authority  to  "dispose"  of  all  property 
belonging  to  the  United  States  rested  with  Congress.  Roosevelt,  however, 
determined  that  the  situation  was  too  urgent  to  permit  constitutional  scruple 
to  interfere  with  the  performance  of  his  duty.  As  Hamilton  had  argued  in 
Federalist  paper  #23,  when  an  end  is  required,  the  means  necessary  for  its 
accomplishment  can  be  assumed.  The  President  had  sworn  to  "preserve, 
protect  and  defend"  the  Constitution.   In  1940,  in  Roosevelt's  judgment,  this 
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meant  that  the  nation  had  to  associate  itself  with  the  forces  opposing  Nazi 
Germany. 

The  demands  of  waging  war  against  Hitler  caused  Roosevelt,  and  later 
Truman,  to  conduct  a  diplomatic  and  military  effort  that  departed  utterly 
from  the  intention  of  the  framers.  The  Commander-in-Chief  became  an  auto- 
crat, deploying  troops,  coordinating  efforts  with  allies  and  arranging  an 
armistice  (at  Yalta  and  Potsdam)  that  determined  the  shape  of  post-war 
international  relations. 

The  sense  of  crisis  that  called  forth  this  awesome  exercise  of  executive 
authority  extended  virtually  unbroken  into  the  post-war  period.  Several  times 
over  Berlin,  and  most  dramatically  over  Cuba  in  October,  1962,  constitutional 
processes  stood  paralyzed  while  individual  human  beings — chief  executives 
of  nations  that  commanded  the  power  to  invoke  Armageddon — tested  one 
another's  courage  and  resourcefulness.  There  has  lately  been  a  tendency  to 
demythologize  these  episodes — to  see  them,  in  the  manner  of  certain  Civil  War 
historians,  as  unnecessary  figments  of  the  excited,  almost  adolescent  imagina- 
tions of  the  protagonists  and  their  contemporaries.  But  whether  necessary  or 
not,  these  confrontations  were  perfectly  real,  and  they  presented  situations 
in  which  a  single  man  on  either  side  could  have  ended  human  history  by 
unleasing  nuclear  power. 

Those  who  want  to  reassert  a  Congressional  role  in  the  normal  conduct  of 
foreign  relations  must  be  prepared  to  isolate  these  episodes  and  acknowledge 
their  import.  During  World  War  II  and  in  such  confrontations  as  those  over 
Berlin  and  Cuba,  the  nation  was  faced  with  crises  that,  owing  to  the  need 
for  quick  responses  and  secret  negotiations,  had  to  be  handled  by  a  unified 
authority.  In  such  situations  the  nation's  captain  must  do  what  he  regards 
as  necessary. 

But  necessity,  a  Milton  warned,  is  the  tyrant's  plea.  The  difficulty  in 
granting  that  dictatorship  may  occasionally  be  justified,  even  in  a  constitutional 
regime,  is  that  the  habit  of  invoking  the  device  tends  to  become  inveterate. 

To  oppose  this  tendency,  Congressional  skepticism  must  be  cultivated. 
Was  it  really  necessary  to  send  military  "advisers"  to  Indochina  in  the 
absence  of  a  Congressional  declaration  of  war — or  even,  until  1964,  of  any 
"functional  equivalent"  thereof?  Was  it  necessary  for  American  naval  vessels 
to  be  in  the  Gulf  of  Tonkin  in  August,  1964?  This  nation  possesses  a  nuclear 
arsenal  that  is  beyond  the  imagination  of  man  in  its  massive  and  finely 
articulated  power.  Was  it  necessary  for  such  a  nation,  if  it  really  intended 
to  withdraw  its  forces  from  Indochina,  to  destroy  enemy  sanctuaries  in 
Cambodia  in   order  to  guarantee   the   safe  withdrawal  of  those  forces? 

Under  present  leadership  the  executive  branch  apparently  does  not  intend 
to  abandon  the  intention  to  serve,  in  the  President's  words,  as  "the  policeman 
of  Asia."  It  is  this  policy,  implemented  through  the  President's  self-proclaimed 
"Guam  Doctrine,"  that  determines  our  actions  in  Southeast  Asia.  It  is  rooted 
in  the  determination  of  Nixon  and  the  four  preceding  Presidents  that  the 
protection  and  promotion  of  this  country's  interests  require  the  containment  of 
"Communism"  in  its  present  sphere. 

Though  this  has  been  a  Presidential  policy,  it  is  reflected  as  well  in  a 
series  of  treaties  negotiated  and  concluded  during  the  late  1940's  and  1950's. 
To  be  sure,  these  treaties,  if  strictly  interpreted,  do  not  entail  or  justify 
the  actions  taken  by  Presidents  Kennedy,  Johnson  and  Nixon  in  Indochina. 
The  SEATO  pact,  for  instance,  calls  on  signatories  to  proceed  by  their  own 
constitutional  processes  to  fulfill  the  treaty's  obligations.  If  the  Constitution 
requires  that  the  dispatch  of  troops  to  foreign  soil  be  preceded  by  affirmative 
action  by  Congress,  the  the  citation  of  the  SEATO  treaty  to  justify  our 
presence  in   Indochina   merely   begs   the  question  of  constitutional   regularity. 

A  mystique  has  grown  up  around  the  making  of  foreign  policy  which  must 
be  dissipated  before  Congress  can  exert  real  influence  in  this  area.  This 
mystique  arises  in  part  from  the  sense  that  modern  conditions  impose  un- 
precedented demands  on  government.  Owing  to  the  quickened  pace  of  change 
in  the  world  today,  it  is  contended,  international  relations  are  more  turbulent 
than  ever  before.  It  seems  that  only  men  who  give  full  attention  to  foreign 
affairs  can  act  responsibly  and  effectively  in  such  a  kaleidoscopic  environment. 
Reinforcing  this  alleged  monopoly  of  knowledge  is  the  old  rule  that  the 
Senate  cannot  force  the  executive  branch  to  yield  its  secrets.  The  Supreme 
Court  has  affirmed   that  Presidential   power  asserted :   that  some  information 
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is   too    sensitive   for   Senatorial   eyes,   and   that   the   President  is  the  proper 
judge  of  what  Senators  may  be  allowed  to  see. 

There  are  several  factors  contributing  to  the  latitude  of  modern  Presidents 
in  this  field.  One  is  the  sense  that  we  are  now  dealing  with  foes  of  un- 
precedented malice  and  cunning.  Another  is  the  belief  that  the  range  and 
variety  of  American  involvements  increase  the  demands  on  policy-makers. 
When  we  had  just  a  few  embassies  abroad  and  relatively  few  treaties  to 
observe,  it  may  have  been  possible  for  Congress  to  maintain  close  super- 
intendence. Now  the  State  Department  has  over  40,000  employees,  three- 
fourths  of  them  abroad.  A  list  of  the  titles  of  "treaties  in  force"  as  of 
January,  1970,  fills  a  volume  of  374  pages.  Finally,  it  is  contended  that 
nuclear  power  has  changed  the  nature  of  international  relations  generally 
and  that  the  changes  in  constitutional  balance  merely  reflect  these  new 
conditions. 

These  arguments  tend  rather  to  overwhelm  than  to  persuade.  In  the 
perspective  of  the  founding  period,  for  example,  it  is  clearly  not  a  modern 
phenomenon  that  diplomacy  often  requires  secret  negotiations  and  quick 
decisions,  or  that  the  conduct  of  foreign  relations,  in  the  day-to-day  dealing 
with  foreign  powers,  is  appropriately  an  executive  function.  But  the  decision 
to  commit  armed  forces  to  the  defense  of  foreign  soil  or  foreign  governments 
is  unique.  It  was  deliberately  given  solely  to  Congress  because,  as  Jefferson 
put  it,  those  who  had  to  pay  were  less  likely  to  want  unnecessary  wars  than 
those  who  had  to  spend. 

Similarly,  it  is  nonsense  to  assume  that  we  are  in  a  period  of  unusual 
hostility  between  nations,  or  that  our  foes  are  more  ruthless  than  Napoleon's 
France  or  Canning's  England.  In  yielding  to  the  view  that  Communism  makes 
our  current  foes  more  implacable  and  dangerous  than  earlier  enemies.  Congress 
helps  to  prepare  the  way  for  its  own  dismissal  from  the  policy-making  process. 

The  contention  that  only  the  President  commands  the  necessary  information 
and  expertise  to  act  responsibly  is  absurd.  Recent  Presidential  declarations 
have  not  been  notable  for  their  brilliance,  nor  for  the  accuracy  of  their 
predictions  about  the  effects  of  policy.  Where  expertise  is  needed,  non-govern- 
mental institutes  are  readily  available  to  Congress,  and  more  can  be  created. 
Recently  Congressmen  have  been  establishing  new  associations,  such  as  the 
Members  of  Congress  for  Peace  Through  Law,  in  part  ,to  avail  themselves 
of  these  independent  sources  of  information  and  analysis. 

The  last  two  factors — the  extent  of  our  involvements  abroad  and  the 
availability  of  nuclear  armaments — are  genuinely  new.  But  to  cite  them  as 
justifying  executive  usurpation  in  the  field  of  foreign  relations  is  preposterous. 
The  primary  question  for  policy  is  not  how  our  government  can  best  manage 
the  world's  international  relations,  but  whether,  or  to  what  extent,  we  ought 
to   assume  that   responsibility. 

As  for  nuclear  weapons,  it  cannot  be  denied  that  they  raise  the  stakes 
in  international  relations.  It  is  more  important  than  ever  before  that  our 
policy  be  relational,  temperate  and  humane.  The  question  is,  given  these 
awful  stakes,  should  we  continue  to  entrust  foreign  policy  to  Presidents  acting 
virtually  on  their  own  authority,  or  should  we  try  to  restore  the  balances 
written  into  the  Constitution? 
******* 

We  come  at  last  to  consider  the  rationale  behind  the  constitution  of 
American  government.  It  is  often  pointed  out  that  the  process  of  policy- 
making is  no  longer  democratic.  The  implication  is  that  the  framers  ordained 
a  democratic  process  in  the  Constitution,  with  primary  responsibility  for 
raising  armies  and  declaring  war  lodged  with  Congress  and  with  the  President 
confined  essentially  to  administrative  functions.  Now  that  the  President  has 
"usurped"  the  primary  role  in  policy-making,  we  have  departed  from  the 
framers'  democratic  intent  and  substituted  processes  tantamount  to  autocracy. 

This  analysis  is  not  satisfactory.  It  ignores  a  fundamental  difference  between 
the  Constitution  as  framed  and  as  it  operates  today.  In  the  framers'  under- 
standing, the  President,  who  was  not  directly  elected  by  the  people,  was  not 
really  a  "popular"  official  in  the  sense  that  Congressmen  are.  The  framers 
intended  that  the  people  whoose  Electors  whose  sole  responsibility  worild  be 
to  select  the  man  best  qualified  to  be  President.  Because  of  what  they 
regarded  as  the  natural  tendency  for  chief  executives  to  assume  monarchial 
powers,  and  because  the  framers  were  particularly  anxious  to  prevent  such 
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a  concentration  of  power  in  one  person,  they  assigned  most  policy-making 
functions  to  Congress,  especially  those  most  likely  to  be  abused  by  a  man 
ambitious  to   be  emperor. 

EXECUTIVE    AUTHORITY    AND   THE   FRAMEB'S    INTENT 

This  original  design  has  been  altered  by  a  number  of  factors.  In  the  first 
place,  the  party  system  has  overwhelmed  the  Electoral  College  and  given 
the  President  a  valid  claim  to  being  a  democratic  leader.  It  is  now  an  exceed- 
ingly subtle  question  whether  Congress  or  the  President  is  the  more  democratic 
instrument.  Some  analysts  stress  the  distortions  of  popular  will  inherent  in 
the  Congressional  seniority  and  committee  systems  and  in  the  gerrymandering 
of  districts,  and  look  to  the  President,  chosen  by  a  nationwide  constituency, 
as  the  truest  representative  of  the  popular  will.  Others,  more  impressed  by 
the  intimacy  of  dialogue  between  Congressmen  and  their  constituents  and  by 
the  greater  responsiveness  of  Congress  to  well-articulated  pressure,  insist  that 
Congress  is  still  the  most  popular  branch  of  the  federal  government,  despite 
changes  in  the  character  of  the  Electoral  College.  This  latter  viewpoint 
would  have  been  almost  incredible  to  liberals  ten  years  ago.  In  light  of  the 
recent  insulation  of  the  Presidency  against  certain  kinds  of  influence,  it 
may  now  seem  more  plausible. 

Thus,  although  both  branches  contain  features  that  obstruct  and  distort 
the  dialogue  between  elected  officials  and  the  people,  both  lay  serious  claim 
to  being  representative  of  the  popular  will.  Furthermore,  the  institutions  are 
separated,  not  by  "parchment  barriers"  (words  in  the  Constitution),  but  by 
virtue  of  the  fact  that  they  represent  the  national  constituency  in  differing 
ways.  This  separation  was  instituted,  not  because  the  framers  forgot  that  a 
simpler  government  would  be  more  efficient,  but  precisely  to  make  the  process 
of  policy-making   slower   and   more   deliberate. 

The  framers  were  convinced  that  there  was  political  wisdom  in  the  people. 
The  danger  was  that  this  wisdom  would  not  have  time  to  ripen  and  bear 
fruit ;  that  passions  of  the  moment  would  set  a  course  of  policy  difficult  to 
reverse.  Their  provision  against  this  danger  was  to  construct  a  government 
whose  processes  were  deliberately  time-consuming  and  complicated. 

In  doing  so  they  ran  the  risk  of  giving  undue  advantage  to  the  status  quo, 
inasmuch  as  it  is  difficult  to  pass  progressive  reforms  through  the  various 
stages  of  the  legislative  process.  In  fast-moving  times,  this  disadvantage  is 
sometimes  galling,  as  when  a  popular  majority  clamors  for  medicare  or 
federal  aid  to  education.  But  when  the  majority  is  clamoring  for  laws  to 
curb  dissent  or  strip  the  gears  of  criminal  justice,  those  whose  views  are 
temporarily  unpopular  must  be  grateful  for  all  the  delays  available  to  astute 
men  like  Emmanuel  Cellar  and  Sam  Ervin. 

In  the  area  of  foreign  policy,  the  intention  of  the  framers  to  thwart  ad- 
venture seems  obvious.  The  power  to  raise  armies  is  lodged  with  those  who 
must  provide  for  their  supply.  The  power  to  declare  war  is  given  to  those 
whose  dialogue  with  soldiers — and  their  parents,  widows  and  orphans — is 
liable  to  be  most  intimate,  and  who  are  therefore  likely  to  want  a  more 
concrete,  less  abstract  understanding  of  the  war's  justification  than  can  be 
given   over   nationwide    television. 

The  machinery  set  forth  in  the  Constitution  was  intended  to  work  slowly 
and  cumbrously,  to  restrain  the  opportunity  of  those  whose  remoteness  from 
accountability  might  encourage  the  tendency  to  believe  that  destiny  is  calling 
them  to  grandeur,  or  perhaps  to  the  role  of  universal  savior.  This  is  why 
the  Constitution  is  sometimes  called  a  conservative  document.  It  was  made  by 
men  who  saw  darkness  in  human  nature  and  believed  that  one  of  the 
challenges  to  makers  of  popular  government  is  to  curb  and  baffle  these 
destructive  tendencies.  Their  arrangements  for  making  foreign  policy  were 
meant  to  serve  this  understanding. 

RESTORING   THE    BALANCE 

In  recent  years  the  gears  of  this  process  have  been  stripped.  When  the 
Senate  Foreign  Relations  Committee  repeatedly  contends  that  the  executive 
branch  has  taken  over  functions  intended  to  remain  with  Congress,  the 
Department  of  State  responds  that  Congress  retains  manifold  opportunities 
to  give  effect  to  its  convictions  about  America's  proper  role  in  international 
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relations.  In  a  way,  both  are  correct.  In  its  responsibility  for  appropriations 
and  for  the  increase  of  troop  strength,  foreign  aid  and  the  like,  and  in  the 
Senate's  power  to  ratify  treaties  and  participate  in  the  appointment  of 
top-level  diplomatic  personnel,  Congress  retains  abundant  opportunity  to  share 
in  foreign  policy-making. 

On  the  other  hand,  these  powers  have  not  recently  been  exercised  in  an 
independent,  autonomous  fashion.  Whether  owing  to  a  desire  to  serve  penance 
for  the  rejection  of  the  Versailles  Treaty,  or  out  of  deterrence  to  executive 
expertise,  or  because  it  shared  the  vision  that  underlay  the  policy  of  the 
post- World  War  II  period  (this  latter  factor  should  not  be  discounted), 
Congress  has  served  primarily  as  the  accomplice  and  supplier  for  policy 
made  by  the  President  and  his  aides. 

The  most  dramatic  illustration  of  the  cumulative  effect  of  Congressional 
abdication  is  the  process  by  which  President  Nixon  reached  his  decision  to 
send  ground  combat  troops  into  Cambodia.  An  analysis  in  the  New  York- 
Times  (June  30,  1970)  mentioned  the  name  of  no  Senator  or  Congressman. 
In  an  account  published  by  Look  magazine  in  August,  1970,  it  was  reported 
that  Senator  John  Stennis,  Chairman  of  the  Armed  Services  Committee, 
was  informed  about  a  week  before  the  incursion  took  place  (he  approved  of 
it)  and  Senator  John  Williams,  fifth-ranking  Republican  on  the  Foreign 
Relations  Committee,  was  told  two  or  three  days  later  (he  warned  against  it). 
Otherwise,  no  Senators  or  Congressmen  appear  to  have  been  "consulted"  at  all. 

What  strategy  can  Congress  now  follow  to  restore  Constitutional  balance1? 
In  1969,  a  "sense-of-the-Senate"  resolution  was  adopted  to  the  effect  that  a 
commitment  to  use  armed  forces  on  foreign  territory  "necessarily  and  exclu- 
sively results  from  affirmative  action  taken  by  the  executive  and  legislative 
branches  of  the  United  States  Government."  Both  the  Johnson  and  Nixon 
administrations  have  responded  that  such  a  resolution  "could  not  change  the 
Constitutional  powers  of  the  President,"  to  which  the  Committee  has  replied 
that  its  intention  is  not  to  change  the  Constitution  but  to  signal  a  return 
to  its  intended  operation. 

Such  a  resolution  has  primarily  symbolic  significance.  A  real  return  to  the 
processes  ordained  by  the  framers  can  only  be  achieved  by  the  assertion  of 
Congressional  independence  through  the  positive  use  of  its  powers  of  legislation 
and  appropriation. 

At  least  while  Nixon  remains  in  the  White  House,  the  restoration  of 
Constitutional  balance  will  require  a  dramatic  recovery  of  moral  courage 
by  Congress.  It  will  not  be  easy.  The  tactics  available  to  the  Administration 
were  dramatically  illustrated  in  December,  1970,  during  the  rush  for  adjourn- 
ment when  it  was  decided  to  appropriate  money  for  military  aid  to  Cambodia 
without  waiting  for  the  authorizing  legislation  to  clear  the  Senate  Foreign 
Relations  Committee.  At  the  same  time,  it  was  darkly  hinted  that  Fulbright's 
"uncooperative  attitude"  on  military  aid  was  giving  weight  within  the  Ad- 
ministration to  a  Pentagon  drive  to  draft  future  aid  bills  in  such  a  way  as 
to  transfer  legislative  jurisdiction  from  the  Foreign  Relations  to  the  Armed 
Services  Committee. 

Thus,  it  may  be  too  late.  Maybe  no  amount  of  courage  by  individual 
Senators  can  propel  Congress  back  into  foreign  policy-making.  Maybe  the 
Constitutional  balances  have  been  disturbed  beyond  restoration  by  the  trau- 
matic challenges  of  Hitler  and  the  Soviet  Union.  But  if  so,  we  ought  not  to 
stumble  along  as  if  nothing  had  happened.  If  Congress  can  no  longer  force 
the  President  to  share  control  over  foreign  policy,  and  if  we  still  subscribe 
to  the  framers'  conviction  that  no  single  man  should  be  trusted  with  absolute 
power,  then  the  time  may  finally  have  come  to  revise  the  American  Con- 
stitution. That  is  the  nature  of  the  crisis  we  face. 


The  University  of  Texas  at  Austin, 

College  of  Arts  and  Science, 

Austin,   Tex.,  July  26,  1911. 
Hon..  Sam  J.  Ervin.  Jr.. 

Chairman,  Subcommittee  on  Separation   of  Powers, 
U.S.  Senate, 
Washington,  D.C. 

Dear    Senator   Ervin  :    In   compliance    with    your   letter    of   June   21,    1971. 
I  submit  herewith  a  statement  on  S.  1125. 
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Thank  you   for  your  courtesy   in   suggesting   that   I   formulate  an   opinion 
on  this  matter.  I  hope  it  is  useful  to  you  and  to  your  colleagues. 
Sincerely  yours, 

W.  W.  Rostow. 

Statement  on  S.  1125 

S.  1125,  as  I  understand  it,  would  require  the  President's  personal  aides 
to  appear  before  Congressional  committees  and  to  testify  on  all  matters  except 
those  where  the  President  personally  claimed  executive  privilege.  The  terms 
of  S.  1125  would  leave  presidential  aides  and  the  President  himself  open  to 
considerable  public  harassment  by  Congressional  committees.  It  would  thus 
alter  the  tradition  of  executive  privilege  as  it  has  existed  since  President 
Washington's  time  and  constitute  a  substantial  weakening  of  the  relative 
power  of  the  Executive  versus  the  Congressional   branch  of  the  government. 

I  assume,  from  observations  made  by  one  of  its  sponsors,  that  S.  1125  is 
aimed,  in  particular,  at  the  President's  role  in  the  formulation  and  execution 
of  foreign  policy. 

As  an  historian  and  someone  who  has  had  the  privilege  of  serving  in  the 
Executive  Branch  for  intervals  spanning  the  period  since  1941,  I  am  opposed 
to  a  weakening  of  the  President's  powers  in  foreign  affairs. 
******* 

The  Founding  Fathers  gave  much  attention  to  this  matter,  as  we  all  know. 
The  incapacity  of  the  nation  to  conduct  foreign  affairs  effectively  through 
Congressional  committees  in  the  1780's  was,  of  course,  a  major  reason  for 
the  formulation  and  acceptance  of  the  Constitution.  The  deep  and  under- 
standable suspicion  of  excessive  Executive  authority  nevertheless  left  in  the 
Constitution  very  great  powers  in  the  hands  of  Congress  in  foreign  affairs. 
Although  I  would  certainly  suggest  no  change  to  diminish  Congressional 
authority  in  foreign  affairs,  we  should  all  face  the  fact  that  this  authority 
has  not  always  been  used  with  wisdom. 

In  this  century,  for  example,  Congressional  opposition  to  two  Presidents 
helped  cause  the  Second  World  War.  First,  there  was  the  rejection  of  the 
League  of  Nations,  in  which  the  Senate  played  a  crucial  role;  and  then,  in 
the  1930's,  resistance  through  rigid  Neutrality  Acts  to  President  Roosevelt's 
efforts  to  deter  the  Axis  by  throwing  American  weight  into  the  balance. 

Congressional  pressure  to  pull  our  forces  out  of  Europe  and  unilaterally 
to  demobilize  our  military  strength  helped  encourage  Stalin,  in  1945-47, 
making  the  Cold  War  inevitable. 

The  conduct  of  the  Korean  War  was  gravely  complicated  at  a  critical  stage 
in  1951  by  extra-constitutional  communications  between  a  general  and  a 
senior  member  of  the  Congress. 

The  shifting  position  of  the  Congress  on  Southeast  Asia,  despite  the  SEATO 
Treaty  and  Southeast  Asia  Resolution  of  1964,  will,  I  believe,  be  judged  in 
history  as  one  major  factor  in  prolonging  the  war  in   Vietnam. 

Why  has  the  collective  behavior  of  the  Congress  in  foreign  affairs  been 
quite  often  less  than  satisfactory? 

The  answer  cannot  be  in  terms  of  personalities.  After  all,  four  of  our 
past  five  Presidents  have  been  members  of  the  Senate,  three  also  members 
of  the  House  of  Representatives. 

The  answer  is,  I  believe,  two-fold. 

First,  the  President  and  the  members  of  Congress  have  different  constitu- 
encies. The  latter  are  elected  from  states  and  districts  which  have  strong 
local  interests  that  demand  representation  in  Washington.  They  may  also 
have  narrow  particular  foreign  policy  interests.  But  no  member  of  Congress 
is   elected  with   a   primary   duty   to   weigh   the   nation's   interest  as   a    whole. 

Second,  the  people  do  not  look  to  the  Congress  to  make  foreign  polieii 
and  do  not  hold  its  members  responsible.  They  look  to  the  President,  knowing 
that  his  constituency  is  national  and  that  he  is  amply  checked  by  the  treaty- 
making  powers  of  the  Senate,  the  Congressional  control  over  the  purse  strings, 
and  other  restraints  on  wilfulness  or  bad  judgment.  And  every  four  years 
the  people  can  and  do  make  their  own  assessment  of  the  President's  perform- 
ance in  foreign  as  in  domestic  affairs.  And  if  the  President  does  not  run. 
they  make  the  best  assessment  they  can  of  the  policies,  character,  experience, 
and  judgment  of  the  candidates,  knowing  one  of  them  will  have  to  act  for 
all  of  us  in  a  complex  and  dangerous  world. 
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I  understand  with  sympathy  the  argument  of  some  that  restraints  of 
the  Executive,  like  those  incorporated  in  S.  1125,  might  encourage  a  responsible 
partnership  between  the  President  and  the  Congress  in  foreign  affairs. 
Occasionally  that  kind  of  partnership  has  happened ;  for  example,  as  between 
Senator  Vandenberg  (from  1943)  and  Presidents  Roosevelt  and  Truman; 
Senator  Johnson  and  President  Eisenhower ;  Senator  Dirksen  and  Presidents 
Kennedy  and  Johnson.   But  that  kind  of  relationship  cannot  be  legislated. 

In  the  period  1961-69  I  had  the  privilege  of  observing  the  process  of  Con- 
gressional consultation  with  the  President  on  many  occasions,  formal  and 
informal,  in  large  groups  or  small.  I  emerged  with  great  respect  for  members 
of  the  Congress  and  have  heard  them  make  wise  and  helpful  observations, 
both  critical  of  the  President's  course  and  supportive.  They  often  left  the 
room,  after  such  a  session,  with  authentic  expressions  of  sympathy  for  the 
burden  the  President  carried — one  of  the  most  notable  being:  "Mr.  President, 
you  have  more  trouble  than  a  dog  has  fleas." 

And,  in  the  end,  they  are  the  President's  fleas ;  for  when  views  had  been 
candidly  exchanged,  the  members  of  Congress  walked  away  from  the  White 
House  relatively  free  of  responsibility.  The  President  was  left,  essentially 
alone,  with  the  burden  of  decision.  That  is  the  way  the  Constitution  is 
written ;  that  is  the  way  the  people  expect  it  to  be ;  and  that,  in  my  view, 
is   the  way   it   should   remain. 

In  carrying  his  inescapable  responsibilities,  the  President  needs  and  deserves 
the  limited  protection  executive  privilege,  as  now  interpreted,  affords.  S.  1125 
would  diminish  the  President's  authority  without  in  any  way  diminishing  his 
responsibilities. 

Therefore,  I  oppose  S.  1125 ;  and  I  hope  the  Congress  will  pause,  think 
back  over  our  history,  look  forward  beyond  current  controversies,  and  set 
it  aside. 

[From  117  Congressional  Record  E  6899.  Extension  of  Remarks.  July  1.  19711 

Professor  Kurland  Speaks  on  Constitutional  Problems 
hon.   ogden  r.   reid  of  new   york,  in  the  house  of  representatives 

Wednesday,  June  30,  1971 

Mr.  REID  of  New  York.  Mr.  Speaker,  I  insert  in  the  Record  the  brilliant 
statement  that  was  submitted  this  morning  by  Prof.  Philip  Kurland  of  the 
University  of  Chicago  Law  School  before  our  Subcommittee  on  Foreign 
Operations  and  Government  Information. 

Professor  Kurland  gives  his  views  on  the  question  of  prior  restraint,  which 
was  virtually  struck  down  by  the  Supreme  Court  today,  on  executive  priv- 
ilege and  the  right  of  the  American  Congress  and  public  to  know,  but  more 
importantly  on  the  symptoms  of  a  more  serious  disease. 

Specifically,  he  notes  the  serious  erosion  of  federalism,  the  disappearance 
of  the  separation  of  powers  doctrine  through  concentration  of  power  in  the 
executive,  and  the  disintegration  of  restraints  on  the  National  Government. 
He  suggests  several  remedies,  and  concludes  that  the  failure  of  Congress  to 
right  the  balance  in  these  cases  proves  or  will  prove  the  failure  of 
democracy. 

STATEMENT    OF   PHILIP   B.    KURLAND 


I  am  flattered  by  the  invitation  to  appear  before  the  Committee  to  express 
my  views  on  the  subjects  with  which  these  hearings  are  concerned.  I  am, 
however,  fully  appreciative  of  the  fact  that  when  the  invitation  to  speak 
was  issued  to  me  the  Supreme  Court  had  not  yet  been  called  upon  to  express 
an  authoritative  opinion  on  the  constitutional  problems  of  the  injunctions 
against  the  New  York  Times  and  Washington  Post.  For  purposes  of  advising 
you  of  the  law  of  the  Constitution,  my  own  views,  whether  in  agreement  or 
disagreement  with   the  Court,  are  irrelevant. 

I  would  point  out,  however,  that  there  was  agreement  among  the  litigants 
in  the  cases  about  the  appropriate  general  principle.  That  is,  both  sides 
assumed  that  an  injunction  could  not  issue  to  prevent  publication  of  the 
documents  unless  such  publication  would  be  injurious  to  the  national  security. 
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There  was  apparent  agreement,  too,  that  such  threat  to  the  national  security 
would  be  a  basis  for  injunction.  The  contest  was  essentially  over  two 
questions.  First,  what  the  standard  for  injury  to  the  national  security 
should  be.  Here  there  were  considerable  variations  in  suggested  verbal 
formulae,  with  the  words  substantial,  imminent,  clear,  etc.,  being  offered. 
It  seems  evident,  however,  that  no  concatenation  of  words  can  afford  a 
precise  measure  against  which  the  facts  could  be  placed  in  order  to  make 
a  determination.  There  is  no  litmus  paper  test  for  danger  to  national 
security. 

This  first  question,  therefore,  gave  rise  to  the  second.  Who  shall  determine 
whether  the  proposed  publication  does  or  does  not  offend  the  standard  of 
national  security?  The  newspapers  seemed  to  be  satisfied  that  their  own 
judgment  was  adequate  to  the  purpose.  Those  on  the  other  side  thought 
that  a  decision  reflected  in  the  stamp  on  the  document  should  be  decisive. 
On  this  score,  I  would  invoke  the  words  of  Mr.  Justice  Frankfurter,  in 
another  situation  where  conflicts  between  two  constitutional  commands  had 
to  be  resolved.  In  Pennekamp  v.  Florida,  328  U.S.  331   (1946),  he  said: 

"A  free  press  is  vital  to  a  democratic  society  because  its  freedom  gives 
it  power.  Power  in  a  democracy  implies  responsibility  in  its  exercise.  No 
institution  in  a  democracy,  either  governmental  or  private,  can  have  the 
limits  of  power  which  enforce  responsibility  determined  by  the  limited 
power  itself.  In  plain  English,  freedom  carries  with  it  responsibility  even 
for  the  press ;  freedom  of  the  press  is  not  a  freedom  from  responsibility  for 
its  exercise  .   .   ." 

The  answer  must  be  that  the  decision  is  for  the  courts  to  make.  And  in- 
asmuch as  the  Government  is  seeking  to  invoke  the  authority  of  the 
judiciary  in  these  cases,  it  would  seem  clear  that  the  burden  of  persuasion 
should  be  on  it  to  show  the  danger  to  the  national  security  by  clear  and 
convincing  evidence,  evidence  sufficiently  clear  and  convincing  to  overcome 
the  long-standing,  fundamental  proposition  over  which  there  is  no  disagree- 
ment,  that  the  press  ought  to   be  free  from   prior  restraint. 

I  shall,  if  I  may,  return  briefly  to  the  subject  of  the  case  of  New  York 
Times  v.    United  States  in   a  few  minutes   but  from  a  different  perspective. 

II 

The  invitation  issued  to  me  called  for  me  to  make  some  observations  also 
on  the  subject  of  the  press  privilege  not  to  reveal  the  sources  of  its  informa- 
tion. To  me,  the  freedom  of  the  press  to  conceal  information  is  of  a  different 
dimension  from  its  right  to  reveal  information.  The  argument  asserted 
by  the  press  here  is  identical  with  the  claim  of  the  government  that  it. 
too,  has  a  right  to  secrecy  to  implement  the  other  functions  that  it  must 
carry  out.  Both  claim,  therefore,  that  their  right  to  conceal  information  is 
ancillary    to   other   constitutional    rights    or  powers. 

My  own  view  is  that  there  is  no  constitutional  privilege  of  confidential 
communication  between  the  publisher  of  news  and  his  source  of  news.  The 
only  testimonial  privilege  specified  by  the  Constitution  is  the  privilege 
against  self-incrimination,  which  is  not  available  to  corporations.  All  other 
confidential  communications  privileges  rest  either  on  common-law  origins  or 
statutory  provisions. 

That  is  not  to  say  that  in  particular  circumstances  the  right  to  silence 
may  not  flow  from  a  constitutional  provision.  Thus,  the  Court  has  ruled 
that  a  membership  list  of  the  NAACP  need  not  be  revealed  to  state  author- 
ities where  the  resulting  injury  to  members  was  clear  and  the  benefit  to 
the  state  was  obscure.  So,  too,  the  right  to  conceal  news  sources  might  be 
protected,  where  the  reason  for  compelling  their  revelation  is  not  persuasive. 
The  difficulty  in  striking  a  balance  is  not  small.  And  again,  as  in  the  first 
situation,  the  question  of  who  is  to  make  the  decision  becomes  the  important 
one.  The  issue  can  arise  in  several  settings.  First,  there  may  be  an  order 
to  produce  sources  of  information  in  a  judicial  proceeding.  Second,  the 
information  may  be  sought  by  a  legislative  body— the  present  contest 
between  CBS  and  the  Congress  is  an  example.  Third,  the  data  may  be 
demanded  by  an  executive  or  administrative  agency.  It  would  seem,  in  each 
instance,  that  in  order  to  secure  the  information  demanded  or — in  the  last 
two    cases — injunction    against    the    demand,    the    authority    of    the    judicial 
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branch  will  have  to  be  invoked.   And  so,  in  a  lawful  society,  the  resolution 
of  the  problems   will  likely   be  in  that  branch. 

Again,  I  should  like  briefly  to  return  to  this  issue  in  some  later  remarks. 

m 

A  more  amorphous  subject  assigned  to  me  is  the  question  of  the  executive 
privilege  to  conceal  information  from  the  public,  from  the  legislature,  and 
from  the  courts.  As  to  the  public,  Title  5,  sec.  552  of  the  United  States  Code, 
grants  a  judicial  remedy  to  compel  disclosure  by  executive  departments  and 
agencies,  with  certain  exceptions  stated  in  that  section  and  referred  to  in 
the  preceding  one.  The  provisions  of  sec.  552  place  the  burden  of  justifying 
the  refusal  of  publication  on  the  government  agency  in  question.  The  ex- 
ceptions are  rather  ill-defined.  The  ones  particularly  of  interest  in  light 
of  the  present  controversy  between  the  government  and  the  newspapers 
are  those  that  provide :  "This  section  does  not  apply  to  matters  that  are — 
(1)  specifically  required  by  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  ...  (3)  specifically  exempted  from 
disclosure  by  statute ;  .  .  ."  The  problem  of  who  has  standing  to  maintain 
such  an  action  is  one  that  is  yet  to  be  clearly  determined.  I  respectfully 
refer  you  to  Congressman  Reid  and  Morse  for  greater  expertise  in  this  area. 

The  statute  to  which  I  just  referred  specifically  states  that  it  is  not 
relevant  to  the  right  or  power  of  Congress  to  secure  information  from  the 
executive  and  administrative  agencies.  The  precedents  in  the  tug-of-wars 
between  Congress  and  the  President  over  Congress's  right  to  see  what  the 
President  would  conceal  are  not  judicial  ones.  Heretofore  the  one  or  the 
other  has  prevailed  according  to  the  willingness  of  the  one  or  the  other 
to  assert  greater  political  strength.  Where  Congress  is  prepared  to  use  its 
power  over  the  purse  or  the  power  to  refuse  passage  of  legislation,  it  can 
succeed  in  securing  the  information  that  it  wants.  So,  too,  where  the  public 
sentiment  is  clearly  with  it,  it  may  be  expected  to  secure  the  information 
that  it  wants.  Where  public  opinion  is  on  the  side  of  the  President,  or 
where  his  political  clout  is  greater  than  that  which  Congress  is  prepared 
to  exercise,  his  concealment  of  the  documents  will  be  successful. 

So  far  as  the  executive  privilege  against  judically  compelled  revelations, 
we  do  have  a  judicial  declaration  from  the  Supreme  Court  to  guide  us.  In 
United  States  v.  Reynolds,  345  U.S.  1  (1953),  the  Court  pointed  out  in  a 
footnote :  "While  claim  of  executive  power  to  suppress  documents  is  based 
more  immediately  upon  R.S.  §  161  .  .  .  [5  U.S.C.  §22],  the  roots  go  much 
deeper.  It  is  said  that  R.S.  §  161  is  only  a  legislative  recognition  of  an 
inherent  executive  power  which  is  protected  in  the  constitutional  system 
of  separation  of  power."  Nevertheless,  the  Court  went  on  to  hold  that  the 
determination  of  the  availability  of  the  privilege  to  the  Government  in 
litigation  must  be  decided  by  the  courts. 

The  Court  said : 

"Judicial  experience  with  the  privilege  which  protects  military  and  state 
secrets  has  been  limited  in  this  country.  English  experience  has  been  more 
extensive,  but  still  relatively  slight  compared  with  other  evidentiary  priv- 
ileges. Nevertheless,  the  principles  which  control  the  application  of  the 
privilege  emerge  quite  clearly  from  the  applicable  precedents.  The  privilege 
belongs  to  the  Government  and  must  be  asserted  by  it;  it  can  neither  be 
claimed  nor  waived  by  a  private  party.  It  is  not  to  be  lightly  invoked. 
There  must  be  a  formal  claim  of  privilege,  lodged  by  the  head  of  the  de- 
partment which  has  control  over  the  matter,  after  actual  personal  considera- 
tion by  that  officer.  The  court  itself  must  determine  whether  the  circum- 
stances are  appropriate  for  the  claim  of  privilege,  and  yet  do  so  without 
forcing  a  disclosure  of  the  very  thing  the  privilege  is  designed  to  protect. 
The  latter  requirement  is  the  only  one  which  presents  real  difficulty  .  .  . 

"Regardless  of  how  it  is  articulated,  some  .  .  .  formula  of  compromise  must 
be  appplied  here.  Judicial  control  over  the  evidence  in  a  case  cannot  be 
abdicated  to  the  caprice  of  executive  officers.  Yet  we  will  not  go  so  far  as  to 
say  that  the  court  may  automatically  require  a  complete  disclosure  to  the 
judge  before  the  claim  of  privilege  will  be  accepted  in  any  case.  It  may  be 
possible  to  satisfy  the  court,  from  all  the  circumstances  of  the  case,  that 
there   is   a    reasonable   danger    that   compulsion    of   the    evidence   will    expose 
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military  matters  which,  in  the  interest  of  national  security,  should  not  be 
divulged.  When  this  is  the  case,  the  occasion  for  the  privilege  is  appropriate, 
and  the  court  should  not  jeopardize  the  security  which  the  privilege  is  meant 
to  protect  by  insisting  upon  an  examination  of  the  evidence,  even  by  the 
judge  alone,  in  chambers." 

Perhaps,  before  unwarranted  conclusions  are  drawn  from  the  Reynolds 
case  to  that  of  the  New  York  Times  v.  United  States,  it  should  be  noted 
that  in  Reynolds  it  was  the  individual  and  not  the  government  that  invoked 
the  assistance  of  the  court,  and  that  the  prerogatives  protected  by  the  First 
Amendment  were  not  involved  in  that  litigation. 

rv 

If  you  will  allow  me,  I  should  like  to  suggest  that  the  problems  on  which 
the  Committee's  attention  is  now  focused,  important  as  they  are,  are  but 
symptoms  of  a  more  serious  disease.  There  are,  to  my  mind,  more  funda- 
mental   constitutional    questions    that    underlie    those    being    considered. 

The  essential  scheme  of  the  national  Constitution  was  the  limitation  of 
governmental  power.  It  sought  to  accomplish  this  end  by  three  means.  The 
first  was  a  division  of  power  between  the  national  government  and  the 
States,  a  federal  system  in  which  the  national  government  was  to  have 
limited  and  specified  powers.  For  all  practical  purposes,  federalism  in  this 
country  is  a  thing  of  the  past.  Whether  by  reason  of  necessity  of  desirability 
or  irresponsibility,  the  national  government  now  has  plenary  governmental 
authority.  That  is  to  say,  there  is  no  area  of  governmental  operations  that 
cannot  be  rationalized  as  coming  within  the  national  sphere,  whether  by 
reason  of  the  power  over  commerce  or  some  other  amorphous  grant  of 
authority. 

The  second  major  principle  of  limitation  on  authority  that  inheres  in  the 
constitutional  scheme  is  that  of  separation  of  powers.  It  does  not  suffice  to 
reject  this  proposition  to  point  out  that  a  clean,  clear  line  among  the  three 
branches  was  never  intended  and  has  never  been  effectuated.  Certainly  that 
is  true.  But  the  essence  of  the  scheme  remains,  that  by  dividing  governmental 
authority  among  three  branches  there  was  to  be  not  only  separation  of 
powers  but  a  system  of  checks  and  balances.  Here,  too,  we  are  in  serious 
danger  of  losing  the  constitutional  protection  sought  to  be  afforded.  Since 
1933,  the  executive  branch  of  the  government  has  secured  and  exercised 
more  and  more  power,  in  part  by  seizing  it,  in  part  by  the  failure  of  the 
legislative  branch  to  assert  itself.  We  have  reached  the  stage  where  an  astute 
foreign   observer,   Louis  Heren,   can  validly  assert : 

"I  do  believe  that  the  modern  American  Presidency  makes  sense  as  a 
political  system  only  when  it  is  seen  to  be  a  latter-day  version  of  a  British 
medieval  monarchy,  and  I  commend  this  approach  to  its  loyal  American 
subjects.  Thus  armed,  they  will  be  less  bothered  by  the  frustrations  that 
usually  attend  the  conventional  method  of  measuring  the  incumbent  against 
the  constitutional  yardstick. 

"The  main  difference  between  the  modern  American  President  and  a 
medieval  monarch  is  that  there  has  been  a  steady  increase  rather  than 
diminution  of  his  power.  In  comparative  historical  terms  the  United  States 
has  been  moving   steadily   backward." 

The  concentration  of  power  in  the  executive  branch  may  be  sought  to  be 
justified  by  the  criterion  of  efficiency.  Just  so  the  criterion  of  efficiency  may 
justify  restraints  on  the  power  of  the  people  to  learn  what  is  going  on  in 
the  government.  A  steady  concentration  of  power  even  within  the  executive 
branch  is  also  a  trend  to  be  noted  and — I  think — deplored.  And  this  com- 
mittee bears  no  small  responsibility  for  the  proposal  to  bring  the  various 
departments  of  the  executive  branch  under  a  handful  of  cabinet  commanders 
presumably  on  the  model  that  Napoleon  so  successfully  used.  The  Presidential 
reorganization  plan  will  thus  bring  more  and  more  power  into  fewer  and 
fewer  hands.  (The  examples  afforded  by  the  Department  of  Defense  and 
HEW  do  not  suggest  to  me  that  departmental  conglomeration  leads  to 
efficiency). 

That  such  concentration  of  power  is  inconsistent  with  the  original  con- 
stitutional scheme,  I  have  no  doubts.  As  Professor  Andrew  McLaughlin  once 
noted: 
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"If  it  be  asked  why  people  were  so  unwise — and  the  question  is  often 
asked —  as  to  hamper  government  by  division  of  authority  and  by  checks 
and  balances,  the  answer  is  simple :  such  was  the  kind  of  government  the 
leaders  and  probably  men  in  general  wanted.  Who  are  a  free  people?  Those 
who  live  under  a  government  so  constitutionally  checked  as  to  make  life, 
liberty  and  property  secure.  That  would  have  been  the  most  explicit  answer 
of  the  Revolutionary  days  .  .  ." 

The  third  limitation  on  government  authority  that  was  of  the  essence 
of  the  Constitution  was  a  list  of  restraints  on  the  national  government 
included,  not  only  in  the  Bill  of  Rights  but  in  other  provisions  of  the  Con- 
stitution as  well ;  none  so  important,  however,  as  those  contained  in  the 
First  Amendment. 

I  recite  these  commonplaces  to  you  because  I  think  that  they  are  relevant 
to  the  issues  before  you.  Since  John  Marshall  used  the  "necessary  and 
proper"  clause  to  expand  the  national  authority  in  the  Bank  case  (McCulloch 
v.  Maryland,  4  Wheat.  316  (1819),  ),  it  has  generally  been  regarded  as  a 
device  for  the  allocation  of  power  between  the  nation  and  the  states.  A 
reading  of  its  provisions  suggests  that  it  is  at  least  as  relevant  to  the 
division  of  authority  within  the  national  government  itself.  The  provision,  as 
you  may  recall,  reads :  "The  Congress  shall  have  Power  ...  To  make  all 
Laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof." 
(Emphasis   added.) 

It  becomes  clear  to  me,  therefore,  that  to  the  extent  that  Congress  is  still 
a  viable  institution,  it  can  enact  legislation  which  in  effect  says  that  the 
courts  shall  not  be  permitted  to  enjoin  publication  by  newspapers  even  of 
materials  purloined  from  the  national  government.  Congress  cannot  derogate 
from  the  protections  afforded  by  the  First  Amendment,  but  it  can  add  to 
them.  It  can  legislate  the  circumstances  and  conditions  under  which  the 
press  may  assert  the  privilege  to  conceal  its  sources  of  information.  It  can, 
I  think,  even  legislate  the  terms  and  conditions  under  which  the  executive 
privilege  may  be  asserted  for  the  protection  of  the  national  interests.  Cer- 
tainly there  are  balancing  factors  to  be  taken  into  consideration  in  the 
enactment  of  such  legislation.  Congress  may  decide  that  there  are  times 
when  an  injunction  against  publication — when  permitted  by  the  Constitution — 
should  be  proper.  Congress  may  decide  that  there  are  situations  under  which 
the  executive  branch  should  be  allowed  the  confidentiality  of  communications 
that  most  enterprises  —  even  governmental  enterprises  —  need  in  order  to 
operate   successfully. 

I  think  that  the  real  problem  is  that  Congress  cannot — because  of  the  way 
it  is  organized — or  will  not,  for  whatever  reason,  undertake  the  duties  that 
are  ascribed  to  it  by  the  Constitution.  (I  would  require  all  Congressmen  to 
read  Wilson's  Congressional  Government,  to  show  them  what  role  Congress 
once  played  in  our  governmental  scheme.)  After  the  "crisis"  of  the  Pentagon 
papers  recedes  into  the  past,  I  expect  that  Congress  will  continue  to  con- 
done Presidential  actions  that  find  no  warrant  in  Congressional  legislation. 
We  will  continue,  for  example,  to  see  the  President  wage  war  without  Con- 
gressional declaration,  to  see  executive  orders  substitute  for  legislation,  to 
see  secret  executive  agreements  substitute  for  treaties,  and  to  see  Presi- 
dential decisions  not  to  carry  out  Congressional  programs  under  the  label 
of  "impoundment  of  funds."  I  suggested  several  years  ago  that  the  failure  of 
Congress  proves  or  will  prove  the  failure  of  democracy.  And  I  still  think  that 
the  danger  is  nothing  less  than  that. 

Meanwhile,  I  would  point  out,  that  the  failure  of  Congress  to  exercise  its 
powers  of  supervision  over  the  execution  of  the  laws  that  it  purportedly 
enacts  makes  it  all  the  more  important  that  the  news  media  be  kept  free  to 
do  so.  For  if  Congress  is  less  and  less  concerned  about  what  the  executive 
is  doing,  it  behooves  the  press — in  the  largest  sense  of  that  word — to  assume 
the  watchdog  function. 

I  expect  that  I  have  more  than  tried  your  patience  with  this  tirade.  And 
so  without  explicit  injunction  I  cease  and  desist  from  further  imposition  on 
your  generosity.  I  should,  however,  be  happy  to  answer — or  to  try  to  answer — 
any  questions  that  you  may  wish  to  put  to  me. 
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an  act 


81  STAT.   54 


To  amend  taction  552  of  title  5,  United  States  Code,  to  codify  the  provisions  of 

Public  Law  89-487. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  section  552  of 
title  5,  United  States  Code,  is  amended  to  read : 

"§552.  Public    information;     agency    rules,    opinions,    orders, 
records,  and  proceedings 

"(a)  Each  agency  shall  make  available  to  the  public  information 
as  follows: 

"(1)  Each  agency  shall  separately  state  and  currently  publish  in 
the  Federal  Register  for  the  guidance  of  the  public — 

"(A)  descriptions  of  its  central  and  field  organization  and 
the  established  places  at  which,  the  employees  (and  in  the  case 
of  a  uniformed  service,  the  members)  from  whom,  and  the 
methods  whereby,  the  public  may  obtain  information,  make 
submittals  or  requests,  or  obtain  decisions; 

"(B)  statements  of  the  general  course  and  method  by  which  its 
functions  are  channeled  and  determined,  including  the  nature  and 
requirements  of  all  formal  and  informal  procedures  available; 

"(C)  rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as  to  the 
scope  and  contents  of  all  papers,  reports,  or  examinations ; 

"(D)  substantive  rules  of  general  applicability  adopted  as 
authorized  by  law,  and  statements  of  general  policy  or  interpreta- 
tions of  general  applicability  formulated  and  adopted  by  the 
agency;  and 

"(E)  each  amendment,  revision,  or  repeal  of  the  foregoing. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the 
terms  thereof,  a  person  may  not  in  any  manner  be  required  to  resort  to, 
or  be  adversely  affected  by,  a  matter  required  to  be  published  in  the 
Federal  Register  and  not  so  published..  For  the  purpose  of  this  para- 
graph, matter  reasonably  available  to  the  class  of  persons  affected 
thereby  is  deemed  published  in  the  Federal  Register  when  incorporated 
by  reference  therein  with  the  approval  of  the  Director  of  the  Federal 
Register. 

"(2)  Each  agency,  in  accordance  with  published  rules,  shall  make 
available  for  public  inspection  and  copying — 

"(A)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases; 

"(B)  those  statements  of  policy  and  interpretations  which  have 
been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register;  and 

"(C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 
unless  the  materials  are  promptly  published  and  copies  offered  for 
sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  an  agency  may  delete  identifying  details  when  it 
makes  available  or  publishes  an  opinion,  statement  of  policy,  interpre- 
tation, or  staff  manual  or  instruction.  However,  in  each  case  the  justi- 
fication for  the  deletion  shall  be  explained  fully  in  writing.  Each  agency 
also  shall  maintain  and  make  available  for  public  inspection  and  copy- 
ing a  current  index  providing  identifying  information  for  the  public 
as  to  any  matter  issued,  adopted,  or  promulgated  after  July  4,  1967, 
and  required  by  this  paragraph  to  be  made  available  or  published.  A 
final  order,  opinion,  statement  of  policy,  interpretation,  or  staff  manual 
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or  instruction  that  affects  a  member  of  the  public  may  be  relied  on, 
used,  or  cited  as  precedent  by  an  agency  against  a  party  other  than  an 
agency  only  if — 

"  ( i )   it  has  been  indexed  and  either  made  available  or  published 
as  provided  by  this  paragraph;  or 

"(ii)  the  party  has  actual  and  timely  notice  of  the  terms 
thereof. 
"(3)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  on  request  for 
identifiable  records  made  in  accordance  with  published  rules  stating 
the  time,  place,  fees  to  the  extent  authorized  by  statute,  and  procedure 
to  be  followed,  shall  make  the  records  promptly  available  to  any  person. 
On  complaint,  the  district  court  of  the  United  States  in  the  district  in 
which  the  complainant  resides,  or  has  his  principal  place  of  business, 
or  in  which  the  agency  records  are  situated,  has  jurisdiction  to  enjoin 
the  agency  from  withholding  agency  records  and  to  order  the  produc- 
tion of  any  agency  records  improperly  withheld  from  the  complainant. 
In  such  a  case  the  court  shall  determine  the  matter  de  novo  and  the 
burden  is  on  the  agency  to  sustain  its  action.  In  the  event  of  noncom- 
pliance with  the  order  of  the  court,  the  district  court  may  punish  for 
contempt  the  responsible  employee,  and  in  the  case  of  a  uniformed 
service,  the  responsible  member.  Except  as  to  causes  the  court  considers 
of  greater  importance,  proceedings  before  the  district  court,  as  author- 
ized by  this  paragraph,  take  precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest 
practicable  date  and  expedited  in  every  way. 

"(4)  Each  agency  having  more  than  one  member  shall  maintain  and 
make  available  for  public  inspection  a  record  of  the  final  votes  of  each 
member  in  every  agency  proceeding. 
"  ( b)  This  section  does  not  apply  to  matters  that  are — 

u(l)  specifically  required  by  Executive  order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy ; 

"(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency ; 

"(3)  specifically  exempted  from  disclosure  by  statute: 
"(4)    trade  secrets  and  commercial  or  financial   information 
obtained  from  a  person  and  privileged  or  confidential  ; 

''(5)  inter-agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency; 

"(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  per- 
sonal privacy; 

*'(7)  investigatory  files  compiled  for  law  enforcement  purposes 
except  to  the  extent  available  by  law  to  a  party  other  than  an 
agency; 

"(8)  contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions;  or 

"(9)  geological  and  geophysical  information  and  data,  includ- 
ing maps,  concerning  wells. 
"(c)  This  section  does  not  authorize  withholding  of  information 
or  limit  the  availability  of  records  to  the  public,  except  as  specifi- 
cally stated  in  this  section.  This  section  is  not  authority  to  withhold 
information  from  Congress." 
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81  STAT.    56 

Sec.  2.  The  analysis  of  chapter  5  of  title  5,  United  States  Code,  is     80  stat.  380. 
amended  by  striking  out : 

'552.  Publication  of  information,  rules,  opinions,  orders,  and  public  records." 

and  inserting  in  place  thereof : 

"552.  Public  information ;  agency  rules,  opinions,  orders,  records,  and  proceed- 
ings." 

Sec.  3.  The  Act  of  July  4,  1966  (Public  Law  89-487,  80  Stat.  250),  Repeal. 
is  repealed. 

Sec.  4.  This  Act  shall  be  effective  July  4,  1967,  or  on  the  date  of  Effective 

enactment,  whichever  is  later.  date . 

Approved  June  5,    1967. 
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The  Library  of  Congress, 
Congressional  Research   Service, 

June  7,   1911. 
From :  American  Law  Division. 
Subject:   Executive  privilege. 
To :  Hon.  Sam  J.  Ervin,  Jr. 

Reference  is  made  to  your  inquiries  as  to  whether  the  President  has  the 
constitutional  power,  commonly  referred  to  as  "executive  privilege,"  to 
withhold  information  from  Congress.  If  so,  who  may  exercise  it  and  what 
circumstances?  To  whom  may  it  be  delegated,  and  how?  To  what  extent 
may  it  be  invoked  by  officials  in  independent  regulatory  agencies? 

Inasmuch  as  the  question  whether  the  President,  or  any  other  person  in 
the  Executive  Branch,  may  withhold  information  from  Congress  has  not 
been  adjudicated,  it  is  impossible  to  give  a  definitive  answer  to  any  of  these 
questions.  The  best  we  can  do  is  to  analyze  various  theories  advanced  as 
the  basis  for  the  alleged  right  to  withhold  information  and  to  cite  some 
instances  illustrative  of  each.  Although  some  Members  of  Congress  have 
defended  the  right  to  withhold  in  specific  cases,  in  general,  the  history  of 
this  issue  has  been  that  of  the  Executive  Department  asserting  the  right 
to  withhold,  Congress  challenging  his  assertion,  and  the  result  determined 
by  negotiation  or  political  pressure,  but  without  an  authoritative  decision 
of  the  validity  of  either  position. 

The  term  "executive  privilege"  is  frequently  used  to  justify  the  withholding 
of  information  from  Congress  under  varying  circumstances  which  may  raise 
diverse  legal  issues.  Such  withholding  may  rest  upon  at  least  three  different 
bases : 

(1)  that  Congress  has  no  power  to  demand  the  information  sought, 
because  that  information  is  not  relevant  to  any  matter  within  its  con- 
stitutional powers 

(2)  that  the  doctrine  of  separation  of  powers  disables  Congress  from 
demanding  information  which,  even  though  relevant  to  performance  of 
its  functions,  would  hinder  the  Executive  in  the  discharge  of  its  con- 
stitutional  responsibilities 

(3)  that  the  Executive  may  refuse  to  disclose  to  Congress  material 
which  is  privileged  under  the  law  of  evidence. 

An  early  example  of  refusal  to  furnish  information  to  one  House  of  Con- 
gress on  the  ground  that  the  subject  matter  was  beyond  its  constitutional 
power  arose  in  the  administration  of  George  Washington.  The  House  of 
Representatives  sought,  in  1796,  to  obtain  the  correspondence,  documents  and 
instructions  to  John  Jay  respecting  negotiation  of  the  Jay  Treaty.  Washing- 
ton refused  to  furnish  this  information  on  the  ground,  inter  alia,  that  "the 
inspection  of  the  papers  asked  for  can[not]  be  relative  to  any  purpose  under 
the  cognizance  of  the  House  .  .  .  except  that  of  an  impeachment;  which  the 
resolution  has  not  expressed;"  5  Annals  of  Congress  761    (1796). 

The  House,  after  extensive  debate,  adopted  a  resolution  insisting  on  its 
right  to  receive  this  information,  5  Annals  of  Congress  782-783  (1796). 
James  Madison  was  one  who  defended  the  President's  right  to  withhold 
information. 

At  this  time  Washington  furnished  the  information  to  the  Senate  for  its 
use  in  deliberations  on  ratification  of  the  treaty.  But  the  President  has  not 
always  conceded  the  right  of  the  Senate  to  demand  documents  pertaining 
to  the  negotiation  of  a  treaty.  A  sharp  debate  on  this  point  was  precipitated 
in  1930  when  the  Senate  demanded  all  papers  relating  to  the  negotiation 
of  the  London  Treaty  for  the  limitation  and  reduction  of  naval  armament. 
Because  some  of  the  documents  contained  very  frank  comments  on  officials 
of  other  governments,  the  President  declined  to  transmit  all  of  the  re- 
quested materials.  Senator  McKeller  introduced  a  resolution  "requesting" 
the  President  to  submit  all  such  papers  to  the  Senate.  Senator  Robinson  of 
Arkansas  offered  an  amendment  adding  the  clause  "if  not  incompatible  with 
the  public  interest."  This  amendment  was  adopted,  73  Congressional  Record 
86  (1930).  However,  in  the  debate  on  it  more  Senators  defended  the  rijrht 
of  the  Senate  to  demand  the  documents  than  denied  it.  Senator  McKellar 
took  the  position,  id.  at  pages  25,  35,  that 

"Under  the  Constitution,  the  President  and  the  Senate  have  equal  rights 
in   the   treaty-making  power.   Naturally,    they  have  a   right  to   all   the  facts 


544 

and  information ;  and  all  the  facts  and  information  that  one  has  the  other 
is   entitled   to." 

******* 
"Mr.  President,  it  seems  to  me  that  this  resolution  should  be  passed  with- 
out amendment.  It  means  no  disrespect  to  the  President,  not  a  particle.  Mr. 
Hoover  is  the  President  of  this  entire  country,  and  he  is  entitled  to  the 
respect  of  all  persons  in  the  Senate  and  out  of  it,  and  no  disrespect  is  meant 
to  him  by  this  resolution.  It  is  a  question  of  the  Senate's  right;  it  is  a 
question  of  our  equality  of  power  under  the  Constitution ;  it  is  a  question  of 
devotion  to  the  Constitution ;  it  is  a  question  of  whether  we  are  going  to 
override  the  Consitution,  or  are  going  to  stand  by  the  Constitution  as  we 
understand    it." 

Senator  (now  Mr.  Justice)  Black  argued,  id.  at  pages  40-41,  that 
"So,  Mr.  President,  I  assert,  and  I  do  not  believe  it  can  be  successfully 
refuted,  that  the  communications,  the  documents,  the  written  evidence  of  all 
kinds  and  all  character  which  might  throw  light  upon  the  circumstances 
which  brought  about  the  making  of  this  treaty  and  which  gave  it  birth  are 
relevant  and  pertinent  as  evidence  to  be  considered  by  this  body  before  it 
reaches  a  conclusion  as  to  whether  it  will  approve  or  disapprove  the  treaty. 
"Going  a  step  further,  I  assert  this  principle,  which  I  believe  can  not  be 
denied :  it  certainly  can  not  be  denied  without  admitting  that  the  creature 
itself  is  greater  than  its  creator :  The  Department  of  State  was  created  by 
act  of  Congress.  It  could  be  abolished  to-day  by  the  Congress.  Every  particle 
of  authority  it  has  could  be  taken  away  from  it  by  the  two  bodies  of  Con- 
gress with  the  approval  of  the  President,  and  if  he  disapproved  it  could 
be  done  over  his  veto  with  a  two-thirds  vote.  Therefore  the  Department  of 
State  is  a  creature  of  this  body.  If  a  question  comes  up  as  to  any  irregularity 
there,  for  instance,  we  have  the  right  to  call  for  the  files.  They  are  kept 
under  authority  of  law  for  the  conveniency  of  the  Government  and  for  the 
use  of  the  representatives  of  the  people  in  the  performance  of  their  duties. 

"Therefore,  when  these  documents  are  placed  on  file  in  that  office  they  are 
subject  to  the  call  of  this  body.  If  they  are  not,  then  what  would  be  the 
situation!?  If  the  head  of  the  department  can  shield  himself  by  stating  that 
the  President  has  directed  him,  he  can  do  it  in  another.  If  an  irregularity  was 
thought  to  exist  in  the  accounts  of  some  member  of  that  department  and 
this  body  should  seek  to  obtain  the  evidence,  if  the  rule  which  is  sought 
to  be  invoked  here  is  correct,  all  that  would  be  necessary  for  that  official 
to  do  would  be  to  say,  "It  would  not  be  compatible  with  the  public  interest 
to  turn  over  these  papers,"  and  in  that  way  carry  out  still  further  the 
growing  power  of  bureaus,  their  greedy  absorption  of  power.  The  hands  of 
the  people  would  be  tied  and  their  representatives  would  be  helpless  to 
avenge  their  wrongs." 

Senator  Shipstead  also  defended  the  right  of  the  Senate  to  obtain  all 
papers  relating  to  the  negotiation  of  the  treaty,  saying,  id.  at  page  55 

"If  the  Senate  is  coordinate  with  the  President  in  the  treaty-making 
p0wer — and  the  Senate  is  coordinate  with  the  President  in  the  making  of 
treaties — it  naturally  follows  that  the  entire  subject  matter,  all  the  facts 
in  the  case,  must  be  in  the  hands  both  of  the  President  and  of  the  Senate : 
there  must  be  joint  ownership  and  joint  custody  of  these  documents  if  the 
two  branches  of  the  Government  are  to  coordinate  and  agree.  With  that 
joint  ownership  and  custody  must  naturally  go  a  joint  responsibility  for 
the  disposition  of  the  documents  and  the  decision  whether  they  shall  be 
made  public  or  whether  they   shall  be  kept  confidential. 

"It  seems  to  me,  on  that  basis,  it  would  be  improper  for  either  the  Presi- 
dent or  the  Senate  to  make  these  documents  public  without  the  consent  of 
the  other  branch  of  the  treaty-making  power:  but  the  question  of  the  right 
of  the  Senate  to  have  these  documents  in  its  possession  can  not  be  ques- 
tioned in  the  light  of  all  the  history  that  has  gone  by  in  the  past  in  connec- 
tion with  the  treaty-making  process  of  the  Government  of  the  United  States. 

"I  have  failed  to  find  one  single  instance  where  the  Chief  Executive  has 
ever  refused  the  Senate  documents  that  it  requested  during  the  process  of 
negotiating  or   making  a   treaty." 

On  the  other  hand,  Senator  Robinson  of  Arkansas  took  the  position  id.  at 
page  46  that 
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"Mr.  President,  in  all  seriousness,  the  negotiation  of  a  treaty  is  an  Execu- 
tive function,  according  to  my  understanding.  The  President  may  abuse  his 
functions,  and,  to  tell  the  truth,  I  think  he  often  does. 

"The  Senate's  responsibility,  of  course,  is  to  advise  and  consent  or  to  reject 
the  result  of  the  negotiations. 

"These  two  functions  are,  of  course,  both  necessary  in  treaty  making ;  and 
it  is  wise  for  the  President  and  it  is  wise  for  the  Senate  to  cooperate  just 
as  fully  as  possible.  The  President  ought  to  supply  to  the  Senate  all  the 
information  that  is  available,  and  the  Senate  ought  to  have  all  the  infor- 
mation that  is  available  for  the  intelligent  performance  of  its  duties ;  but  if 
the  President  is  of  the  opinion  that  it  would  be  harmful  to  the  public  interest, 
that  it  would  disturb  our  relations  with  foreign  powers  to  supply  data  to  the 
Senate,  there  is  no  appeal  from  that  decision,  in  my  judgment,  except  through 
an  election ;  and  any  time  anybody  here  wants  to  appeal  in  that  form  against 
the  present  administration,  God  knows  he  will  find  me  according  him  cordial 
support.  [Laughter.]  But  we  can  not  compel  the  President,  by  any  legal  or 
other  process,  to  produce  papers  connected  with  the  negotiation  of  a  treaty. 
He  has  the  power  to  hold  them  in  absolute  secrecy  as  incident  to  the  per- 
formance of  his  constitutional   function — the  negotiation  of   treaties." 

The  President  did  not  furnish  the  documents  he  thought  it  unwise  to 
disclose.  Corwin,  The  President's  Office  and  Powers,  1787-1957  page  429 
(1957). 

A  dicta  sometimes  cited  in  support  of  the  argument  that  neither  House  of 
Congress  has  authority  to  inquire  into  the  conduct  of  foreign  affairs  is 
found  in  United  States  v.  Curtis-Wright  Corp.,  299  U.S.  304,  319  (1936) 
where  Mr.    Justice   Sutherland   wrote : 

"Not  only,  as  we  have  shown,  is  the  federal  power  over  external  affairs 
in  origin  and  essential  character  different  from  that  over  internal  affairs, 
but  participation  in  the  exercise  of  the  power  is  significantly  limited.  In 
this  vast  external  realm,  with  its  important,  complicated,  delicate  and  mani- 
fold problems,  the  President  alone  has  the  power  to  speak  or  listen  as  a 
representative  of  the  nation.  He  makes  treaties  with  the  advice  and  consent 
of  the  Senate ;  but  he  alone  negotiates.  Into  the  field  of  negotiation  the 
Senate  cannot  intrude ;  and  Congress  itself  is  powerless  to  invade  it." 
******* 

"It  is  important  to  bear  in  mind  that  we  are  here  dealing  not  alone  with 
an  authority  vested  in  the  President  by  an  exertion  of  legislative  power,  but 
with  such  an  authority  plus  the  very  delicate,  plenary  and  exclusive  power 
of  the  President  as  the  sole  organ  of  the  federal  government  in  the  field 
of  international  relations — a  power  which  does  not  require  as  a  basis  for 
its  exercise  an  act  of  Congress,  but  which,  of  course,  like  every  other  govern- 
mental power,  must  be  exercised  in  subordination  to  the  applicable  provi- 
sions of  the  Constitution.  It  is  quite  apparent  that  if,  in  the  maintenance  of 
our  international  relations,  embarrassment — perhaps  serious  embarrassment — 
is  to  be  avoided  and  success  for  our  aims  achieved,  congressional  legislation 
which  is  to  be  made  effective  through  negotiations  and  inquiry  within  the 
international  field  must  often  accord  to  the  President  a  degree  of  discretion 
and  freedom  from  statutory  restriction  which  would  not  be  admissible  were 
domestic  affairs  alone  involved.  Moreover,  he,  not  Congress,  has  the  better 
opportunity  of  knowing  the  conditions  which  prevail  in  foreign  countries, 
and  especially  is  this  true  in  time  of  war.  He  has  his  confidential  sources  of 
information.  He  has  his  agents  in  the  form  of  diplomatic,  consular  and  other 
officials.  Secrecy  in  respect  of  information  gathered  by  them  may  be  highly 
necessary,  and  the  premature  disclosure  of  it  productive  of  harmful  results. 
Indeed,  so  clearly  is  this  true  that  the  first  President  refused  to  accede  to  a 
request  to  lay  before  the  House  of  Representatives  the  instructions,  corre- 
spondence and  documents  relating  to  the  negotiation  of  the  Jay  Treaty — a 
refusal  the  wisdom  of  which  was  recognized  by  the  House  itself  and  has 
never  since  been  doubted." 

Occasionally,  the  Chief  Executive  has  declined  to  furnish  Congress  with 
information  on  other  subjects  which  were  alleged  to  be  outside  the  jurisdic- 
tion of  either  House.  In  1833.  the  Senate  called  upon  President  Jackson  to 
supply   a   copy   of  instructions  he  was   reported  to  have   read   at  a   Cabinet 
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meeting   concerning    withdrawal   of   deposits    from   the    United    States    Bank, 
Congressional  Globe,   twenty-third  Congress,  first  session  20    (1833). 

Jackson  declined  to  submit  the  paper,  saying,  id.  at  23 

"The  Executive  is  a  coordinate  and  independent  branch  of  the  Government, 
equally  with  the  Senate ;  and  I  have  yet  to  learn  under  what  constitutional 
authority  that  branch  of  the  legislature  has  a  right  to  require  of  me  an 
account  of  any  communication,  either  verbally  or  in  writing,  made  to  the 
heads  of  departments,  acting  as  a  cabinet  council.  As  well  might  I  be 
required  to  detail  to  the  Senate  the  free  and  private  conversations  I  have 
held  with  those  officers  on  any  subjects  relating  to  their  duties  and  my  own." 

Jackson  also  declined  to  inform  the  Senate  of  the  charges,  if  any,  made 
against  the  official  conduct  of  Gideon  Fitz  which  had  caused  his  removal  as 
surveyor  general  south  of  the  State  of  Tennessee.  Characterizing  the  Senate's 
demand  as  "another  of  those  calls  for  information  made  upon  me  by  the 
Senate  which  have,  in  my  judgment,  either  related  to  the  subjects  exclusively 
belonging  to  the  executive  department,  or  otherwise  encroached  on  the  con- 
stitutional powers  of  the  Executive"  he  insisted  that  "The  President  in  cases 
of  this  nature  possesses  the  exclusive  power  of  removal  from  office,  and, 
under  the  sanction  of  his  official  oath  and  of  his  liability  to  impeachment, 
he  is  bound  to  exercise  it  whenever  the  public  welfare  shall  require  .  .  . 
On  no  principle  known  to  our  institutions  can  he  be  required  to  account  for 
the  manner  in  which  he  discharges  this  portion  of  his  public  duties,  save 
only  in  the  mode  and  under  the  forms  prescribed  by  the  Constitution." 
2  Richardson,  Messages  and  Papers  of  the  President  1351    (1896) 

When  the  House  of  Representativees  requested  President  Tyler  to  furnish 
the  names  of  members  of  the  Twenty-sixth  and  Twenty-seventh  Congresses 
who  had  been  applicants  for  office,  he  declined  to  furnish  the  information,  10 
Congressional  Globe  349    (1842),   saying: 

"In  my  judgment,  a  compliance  with  the  resolution  which  has  been  trans- 
mitted to  me  would  be  a  surrender  of  duties  and  powers  which  the  Constitu- 
tion has  conferred  exclusively  on  the  Executive ;  and,  therefore,  such  com- 
pliance cannot  be  made  by  me,  nor  by  the  heads  of  Departments  by  my 
direction.  The  appointing  power,  so  far  as  it  is  bestowed  on  the  President 
by  the  Constitution,  is  conferred  without  reserve  or  qualification.  The  reason 
for  the  appointment,  and  the  responsibility  of  the  appointment,  rest  with 
him  alone.  I  cannot  perceive  any  where  in  the  Constitution  of  the  United 
States  any  right  conferred  on  the  House  of  Representativees  to  hear  the 
reasons  which  an  applicant  may  urge  for  an  appointment  to  office  under  the 
Executive  Department,  or  any  duty  resting  upon  the  House  of  Represen- 
tatives  by   which    it   may   become    responsible   for   any    such    appointment." 

In  1876  the  House  of  Representatives  requested  the  President,  if,  in  his 
opinion,  it  was  not  incompatible  with  the  public  interest,  to  inform  it 
whether,  since  March  4,  1869,  any  executive  acts  had  been  performed  at  a 
distance  from  the  seat  of  Government.  4  Congressional  Record  2158  (1876). 
President  Grant  declined  to  supply  the  information  on  constitutional  ground, 
rather  than  on  a  finding  that  disclosure  would  be  incompatible  with  the 
public  interest  Id.  at  2999.  He  wrote : 

"I  have  never  hesitated  and  shall  not  hestitate  to  communicate  to  Con- 
gress, and  to  either  branch  thereof,  all  the  information  which  the  Constitu- 
tion makes  it  the  duty  of  the  President  to  give  or  which  my  judgment  may 
suggest  to  me  or  a  request  from  either  Hotise  may  indicate  to  me  will  be 
useful  in  the  discharge  of  the  appropriate  duties  confided  to  them.  I  fail, 
however,  to  find  in  the  Constitution  of  the  United  States  the  authority  given 
to  the  House  of  Representatives  (one  branch  of  the  Congress  in  which  is 
vested  the  legislative  power  of  the  Government)  to  require  of  the  Executive, 
an  independent  branch  of  the  Government — coordinate  with  the  Senate 
and  House  of  Representatives — an  account  of  his  discharge  of  his  appropriate 
and  purely  executive  offices,  acts,  and  duties,  either  as  to  when,  where,  or 
how  performed. 

"What  the  House  of  Representatives  may  require  as  a  right  in  its  demand 
upon  the  Executive  for  information  is  limited  to  what  is  necessary  for  the 
proper  discharge   of  its  powers  of  legislation   or   of  impeachment. 

"The  inquiry  in  the  resolution  of  the  House  as  to  where  executive  acts 
have  within  the  last  seven  years  been  performed  and  at  what  distance 
from  any  particular  spot  or  for  how  long  a  period  at  any  one  time,  etc.,  does 
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not  necessarily  belong  to  the  province  of  legislation.  It  does  not  profess  to 
be  asked  for  that  object." 

President  Cleveland  took  a  similar  position  in  refusing  to  allow  the  At- 
torney General  to  submit  to  the  Senate  papers  relating  to  the  suspension  of 
a  District  Attorney.  He  declared,  17  Congressional  Record  1902    (1886)    that: 

"Against  the  transmission  of  such  papers  and  documents  I  have  interposed 
my  advice  and  direction.  This  has  not  been  done,  as  is  suggested  in  the  com- 
mittee's report,  upon  the  assumption  on  my  part  that  the  Attorney-General 
or  any  other  head  of  a  Department  "is  the  servant  of  the  President,  and 
is  to  give  or  withhold  copies  of  documents  in  his  office  according  to  the  will 
of  the  Executive  and  not  otherwise,"  biit  because  I  regard  the  papers  and 
documents  withheld  and  addressed  to  me,  or  intended  for  my  use  and  action, 
purely  unofficial  and  private,  not  infrequently  confidential,  and  having 
reference  to  the  performance  of  a  duty  exclusively  mine.  I  consider  them  in 
no  proper  sense  as  upon  the  files  of  the  Department,  but  as  deposited  there 
for  my  convenience,  remaining  still  completely  under  my  control.  I  suppose 
if  I  desired  to  take  them  into  my  custody  I  might  do  so  with  entire  propriety, 
and  if  I  saw  fit  to  destroy  them  no  one  could  complain." 

The  Senate,  however,  adopted  a  resolution  condemning  the  withholding  of 
the  papers.   Id.  at  2810. 

Strictly  speaking,  demands  for  information  on  matters  outside  the  con- 
stitutional authority  of  Congress  do  not  raise  questions  of  executive  privilege, 
since  any  person,  whether  private  individual  or  public  officer,  may  refuse 
to  give  information  which  Congress  has  no  authority  to  demand.  The  term 
"executive  privilege"  is  properly  applied  to  the  right,  if  any,  of  the  Executive 
Department  to  withhold  information,  not  privileged  under  the  law  of  evi- 
dence, which  relates  to  a  subject  within  the  legitimate  authority  of  Con- 
gress, on  the  ground  that  disclosure  would  hinder  discharge  of  the  constitu- 
tional powers  of  the  Executive. 

In  view  of  the  generality  with  which  the  privilege  is  asserted,  and  the 
type  of  information  withheld  is  described,  this  class  of  cases  often  cannot 
be  sharply  differentiated  from  those  in  which  the  power  of  Congress  to  in- 
vestigate the  subject  matter  is  denied,  or  in  which  the  matter  sought  would 
be  privileged  under  the  law  of  evidence. 

Among  the  instances  which  appear  to  be  in  this  category  was  the  refusal 
of  the  Attorney  General  in  1912  to  comply  with  a  demand  of  the  Senate 
that  he  lay  before  it  all  correspondence,  information  and  reports  of  the 
Bureau  of  Corporations  relative  to  the  so-called  Harvester  Trust.  The  At- 
torney General  answered  that  he  was  directed  by  the  President  to  say  that 
it  was  not  compatible  with  the  public  interest  to  supply  the  information 
demanded.  "These  are  matters,"  he  said,  "pertaining  entirely  to  business 
which  is  now  pending  and  incomplete  in  this  department."  Senate  Docu- 
ment  No.    454,    62d    Congress.   2d   session   1    (1912). 

In  1941,  the  chairman  of  the  House  Naval  Affairs  Committee  requested  the 
Attorney  General  to  furnish  all  FBI  reports,  and  all  future  reports,  mem- 
oranda, and  correspondence  of  the  FBI  or  the  Department  of  Justice  in 
connection  with  the  investigation  of  strikes,  subversive  activities  in  connec- 
tion with  labor  disputes,  or  labor  disturbances  of  any  kind  in  industrial 
establishments  which  had  naval  contracts.  The  Attorney  General  declined. 
40   Op.  Atty.   Gen.   45,  saying: 

"It  is  the  position  of  this  Department,  restated  now  with  the  approval  of 
and  at  the  direction  of  the  President,  that  all  investigative  reports  are  con- 
fidential documents  of  the  executive  department  of  the  Government,  to  aid  in 
the  duty  laid  upon  the  President  by  the  Constitution  to  "take  care  that  the 
laws  be  faithfully  executed,"  and  that  congressional  or  public  access  to  them 
would  not  be  in  the  public  interest. 

"Disclosure  of  the  reports  could  not  do  otherwise  than  seriously  prejudice 
law  enforcement.  Counsel  for  a  defendant  or  prospective  defendant,  could 
have  no  greater  help  than  to  know  how  much  or  how  little  information  the 
Government  has,  and  what  witnesses  or  sources  of  information  it  can  rely 
upon.  This  is  exactly  what  these  reports  are  intended  to  contain." 

Apparently,  President  Eisenhower's  letter  of  May  17,  1954  to  the  Secre- 
tary of  Defense  forbidding  disclosure  of  conversations  or  communications 
between  officers  of  the  Executive  branch  was  based  on  the  idea  that  the 
demand  for  disclosure  violated  the  principle  of  separation  of  powers  because 
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it  would  hinder  the  efficient  and  effective  administration  of  the  Executive 
Department.    He  said,   100  Congressional  Record  6621 : 

"Because  it  is  essential  to  efficient  and  effective  administration  that  em- 
ployees of  the  executive  branch  be  in  a  position  to  be  completely  candid  in 
advising  with  each  other  on  official  matters,  and  because  it  is  not  in  the 
public  interest  that  any  of  their  conversations  or  communications,  or  any 
documents  or  reproductions,  concerning  such  advice .  be  disclosed,  you  will 
instruct  employees  of  your  Department  that  in  all  of  their  appearances  before 
the  subcommittee  of  the  Senate  Committee  on  Government  Operations  re- 
garding the  inquiry  now  before  it  they  are  not  to  testify  to  any  such  con- 
versations or  communications  or  to  produce  any  such  documents  or  repro- 
ductions." 

President  Tyler  asserted  the  right  to  withhold  from  Congress  information 
which  is  privileged  under  the  law  of  evidence  in  response  to  a  demand  for 
information  concerning  alleged  frauds  of  Indian  agents.  The  House  of 
Representatives  had  adopted  a  resolution  requiring  the  Secretary  of  War 
to  communicate  to  it  reports  made  to  the  Department  by  Lieutenant  Colonel 
Hitchcock  concerning  the  alleged  frauds.  The  Secretary  did  not  furnish  the 
report,  asserting  that  such  disclosure  would  be  inconsistent  with  the  public 
interest.  Congressional  Globe,  twenty-seventh  Congress,  second  session  579 
(1843).  Being  dissatisfied  with  this  answer,  the  House  passed  a  further 
resolution  insisting  upon  its  right  "to  demand  from  the  Executive  or  the 
heads  of  the  departments  such  information  as  may  be  in  his  possession, 
relating  to  subjects  of  deliberation  of  the  House,  and,  within  the  sphere 
of  its  legitimate  powers."  It  requested,  without  qualification,  that  the  President 
cause  the  information  to  be  communicated  to  it.  Id.  at  888.  The  President 
transmitted  some,  but  not  all  of  the  information  requested.  He  defended 
his  right  to  withhold  certain  materials,  3  Richardson,  Messages  and  Papers 
of  the  President  2073   (1896),  on  the  ground  that: 

"It  is  certainly  no  new  doctrine  in  the  halls  of  judicature  or  of  legislation 
that  certain  communications  and  papers  are  privileged,  and  that  the  general 
authority  to  compel  testimony  must  give  way  in  certain  cases  to  the  paramount 
rights  of  individuals  or  of  the  Government.  Thus  no  man  can  be  compelled 
to  accuse  himself,  to  answer  any  question  that  tends  to  render  him  infamous, 
or  to  produce  his  own  private  papers  on  any  occasion.  The  communications 
of  a  client  to  his  counsel  and  the  admissions  made  at  the  confessional  in  the 
course  of  religious  discipline  are  privileged  communications.  In  the  courts 
of  that  country  from  which  we  derive  our  great  principles  of  individual 
liberty  and  the  rules  of  evidence  it  is  well  settled — and  the  doctrine  has  been 
fully  recognized  in  this  country — that  a  minister  of  the  Crown  or  the  head 
of  a  department  can  not  be  compelled  to  produce  any  papers  or  disclose  any 
transactions  relating  to  the  executive  functions  of  the  Government  which 
he  declares  are  confidential  or  such  as  the  public  interest  requires  should 
not  be  divulged ;  and  the  persons  who  have  been  the  channels  of  communi- 
cation to  officers  of  the  State  are  in  like  manner  protected  from  the  disclosure 
of  their  names.  Other  instances  of  privileged  communications  might  be 
enumerated  if  it  were  deemed  necessary.  These  principles  are  as  applicable 
to  evidence  sought  by  a  legislature  as  to  that  required  by  a  court." 

The  President's  message  was  referred  to  the  Committee  on  Indian  Affairs, 
which  submitted  a  Report,  House  Report  No.  p71,  Twenty-seventh  Congress, 
third  session  (1844)  which  took  exception  to  the  President's  arguments.  With 
respect   to   the  claim  of  evidentiary   privilege,   the  report  stated : 

"The  general  rule  of  law  is  that  no  one  will  be  permitted  to  withhold  any 
communication  which  is  important  as  evidence,  however  secret  and  confidential 
the  nature  of  that  communication  may  have  been.  There  are,  however,  some 
instances  where  the  courts  exclude  particular  evidence  on  the  ground  of 
public  policy,  because  greater  mischief  and  inconvenience  would  result  to 
the  State  from  the  reception  of  it  than  would  overbalance  the  injury  which 
individuals  might  sustain  by  its  exclusion.  The  interests  of  individuals  are 
made  to  give  way  to  the  paramount  interest  of  the  community.  Thus  a 
witness  is  not  allowed  to  reveal  facts  in  a  court  of  justice  the  disclosure  of 
which  might  be  injurious  to  the  State :  and  of  course  the  same  rule  prevails 
in  relation  to  papers  the  contents  of  which  would  have  a  like  tendency.  The 
communication  of  evidence  to  a  jury  is  a  promulgation  of  it  to  the  country, 
and   the   law    so    regards    it,    and    it    is    so    in    fact.    Hence    the    rule   which 
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excludes  evidence  the  disclosure  of  which  would  be  detrimental  to  the 
interests  of  the  State.  But  this  rule  is  only  applicable  to  the  judicial,  and 
not  to  parliamentary  tribunals ;  and  the  error  of  the  President  consists  in 
not  having  observed  the  distinction. 

"The  reason  of  the  rule  which  excludes  certain  evidence  is  founded  on 
the  fact  that  its  reception  by  the  courts  is  equivalent  to  a  publication,  which 
principles  of  public  policy  forbid  in  particular  cases.  The  reason  of  this  rule, 
however,  does  not  extend  to  parliamentary  tribunals,  which  may  conduct 
their  investigations  in  secret,  without  divulging  any  evidence  which  may  be 
prejudicial  to  the  State.  The  practice  of  conducting  investigations  by  secret 
committees  has  constantly  prevailed  in  the  British  House  of  Commons  ever 
since  the  Revolution  of  1688,  and  perhaps  from  an  earlier  period ;  and  the 
committee  are  aware  of  no  instance  in  which  evidence  has  been  excluded 
in  pursuance  of  the  above  rule.  There  is  no  reason  for  its  observance  in 
such  cases,  because  there  is  no  necessity  for  the  publication  of  the  evidence 
which  may  be  delivered  before  such  a  tribunal.  Thus  it  appears  there  exists 
no  rule  which  would  exclude  any  evidence  from  the  House  or  a  committee 
of  the  House,  which  are  as  competent  to  guard  the  interests  of  the  State, 
and  have  as  high  motives  for  doing  so  as  the  Executive  can  have.  On  the 
other  hand,  it  has  already  been  shown  that  to  withhold  such  evidence  at  the 
mere  discretion  of  the  Executive  would  be  in  effect  to  strip  the  House  of 
the  right  to  institute  inquiries  and  investigate  abuses.  The  consequence  of 
this  everyone  foresees.  Public  officers  and  agents  will  become  irresponsible, 
speculations  and  abuses  of  every  kind  will  be  perpetrated  with  impunity,  and 
fraud  and  corruption  will  walk  abroad  unrebuked  in  open  day.  Such  would 
be  the  practical  operation  of  the  rule  laid  down  by  the  President:  but  this 
rule,  it  had  been  shown,  is  applicable  only  to  judicial  and  not  to  legislative 
investigations."  (3  Hinds'  Precedents  of  the  House  of  Representatives,  p.  185.) 

There  are,  of  course,  numerous  precedents  concerning  the  government's 
evidentiary  privileges  in  judicial  proceedings.  A  famous  case,  frequently 
discussed  in  connection  with  the  claim  of  executive  privilege,  arose  during 
the  trial  of  Aaron  Burr  in  1807.  Burr  subpoenaed  a  letter  written  by  General 
Wilkinson  to  President  Jefferson.  It  was  argued  on  behalf  of  the  President 
that  it  was  improper  to  call  upon  him  to  produce  this  letter  because  it  was 
a  private  letter  which  probably  contained  confidential  communications  and 
might  contain  state  secrets  which  could  not  be  divulged  without  endangering 
the  national  safety.  Nevertheless  he  left  it  to  government  counsel  to  withhold 
any  parts  of  the  letter  not  directly  material  for  the  purposes  of  justice. 
The  attorney  expressed  a  willingness  to  disclose  the  entire  letter  to  the 
court  to  determine  what  if  any  portion  should  be  suppressed.  Chief  Justice 
Marshall  ruled.  United  States  v.  Burr,  25  Fed.  Cas.  187  (No.  14964,  C.C.  Va.), 
1807  that 

"That  the  President  of  the  United  States  may  be  subpoenaed,  and  examined 
as  a  witness,  and  required  to  produce  any  paper  in  his  possession,  is  not 
controverted.  I  cannot,  however,  on  this  point,  go  the  whole  length  for  which 
counsel  have  contended.  The  President,  although  subject  to  the  general  rules 
which  apply  to  others,  may  have  sufficient  motives  for  declining  to  produce 
a  particular  paper,  and  those  motives  may  be  such  as  to  restrain  the  court 
from  enforcing  its  production.  I  do  not  think  precisely  with  the  gentlemen 
on  either  side.  I  can  readily  conceive  that  the  President  might  receive  a 
letter  which  it  would  be  improper  to  exhibit  in  public,  because  of  the  manifest 
inconvenience  of  its  exposure.  The  occasion  for  demanding  it  ought,  in  such 
a  case,  to  be  very  strong,  and  to  be  fully  shown  to  the  court  before  its 
production  could  be  insisted  on.  I  admit,  that  in  such  a  case,  much  reliance 
must  be  placed  on  the  declaration  of  the  President;  and  I  do  think  that  a 
privilege  does  exist  to  withhold  private  letters  of  a  certain  description.  The 
reason  is  this:  Letters  to  the  President  in  his  private  character,  are  often 
written  to  him  in  consequence  of  his  public  character,  and  may  relate  to 
public  concerns.  Such  a  letter,  though  it  be  a  private  one,  seems  to  partake 
of  the  character  of  an  official  paper,  and  to  be  such  as  ought  not  on  light 
ground  to  be  forced  into  public  view. 

"Yet  it  is  a  very  serious  thing,  if  such  letter  should  contain  any  information 
material  to  the  defence,  to  withhold  from  the  accused  the  power  of  making 
use  of  it.  It  is  a  very  serious  thing  to  proceed  to  trial  under  such  circum- 
stances.   I    cannot    precisely    lay    down    any    general    rule    for    such    a    case. 
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Perhaps  the  court  ought  to  consider  the  reasons  which  would  induce  the 
President  to  refuse  to  exhibit  such  a  letter  as  conclusive  on  it,  unless  such 
letter  could  be  shown  to  be  absolutely  necessary  in  the  defence." 

Decisions  concerning  the  production  of  evidence  in  judicial  proceedings 
are  of  limited  value  in  determining  what,  if  anything,  the  President  may 
withhold  from  Congress.  In  criminal  cases,  the  constitutional  requirements 
of  the  fifth  and  sixth  amendments  have  to  be  taken  into  account.  In  civil 
suits  against  the  government,  the  statutes  by  which  Congress  has  given 
consent  to  such  suits  must  be  interpreted.  Moreover,  in  litigation  to  which 
the  government  is  a  party,  the  government  is  not  absolutely  required  to  make 
disclosure.  It  can  avoid  that  result  by  dropping  a  prosecution  or  suit,  or 
settling  a  plaintiff's  claim,  if  it  deems  the  consequences  of  disclosure  too 
serious. 

Moreover,  it  is  an  open  question  whether  a  House  of  Congress  can 
determine  the  validity  of  an  Executive  claim  of  evidentiary  privilege,  or 
whether  that  question  can  be  resolved  only  in  the  courts. 

Evidentiary  privileges  are  subject  to  change  by  statute.  Hence  there  seems 
to  be  no  reason  why  Congress  could  not  enact  a  statute  defining,  enlarging 
or  curtailing  such  privilege  which  would  be  binding  on  the  Executive,  insofar 
as  claim  of  evidentiary  privilege  is  concerned. 

Officials  of  regulatory  agencies  have  the  same  right  to  withhold  infor- 
mation on  the  same  basis  as  other  officers,  if  the  subject  matter  is  one 
which  Congress  has  not  power  to  investigate  or  if  the  information  is 
privileged  under  the  law  of  evidence.  Whether  they  are  under  a  duty  to 
obey  Presidential  directives  to  withhold  information  in  the  cases  within  the 
legitimate  authority  of  Congress,  where  the  President  claims  disclosure  would 
impede  performance  of  his  functions,  depends  upon  the  unsettled  issue  as 
to  whether  they  are,  or  are  not,  a  part  of  the  Executive  Department.  In  a 
dictum  in  Humphrey's  Executor  v.  United  States,  295  U.S.  102  (1935)  the 
Supreme  Court  intimated  that  because  of  its  quasi-judicial  and  quasi-legislative 
duties,  the  Federal  Trade  Commission  was  outside  the  Executive  Department. 

In  1955,  a  Senate  Subcommittee  sought  testimony  from  the  chairman  of 
the  Securities  and  Exchange  Commission  concerning  the  applications  for 
financing  of  the  Dixon-Yates  Contract.  The  chairman  claimed  a  privilege 
not  to  disclose  confidential  communications  within  the  Executive  department 
as  set  forth  in  the  President's  directive  of  May  17,  1954.  The  subcommittee 
decided  to  lay  the  ground  for  contempt  proceedings  and  ordered  all  members 
of  the  Commission  and  certain  of  its  officers  to  appear  before  it.  At  the 
hearing  the  chairman  produced  an  opinion  of  the  Attorney  General  dated 
July  12,  1955.  The  Attorney  General  ruled  that  the  principles  of  the  President's 
letter  of  May  17,  1954  extended  to  the  Commission,  as  were  communications 
from  the  Executive  Department  to  the  Commission  with  respect  to  adminis- 
trative matters,  but  did  not  cover  communications  concerning  a  quasi-judicial 
proceeding.  He  advised  that  once  a  quasi-judicial  proceeding  was  no  longer 
pending,  the  requested  information  should  be  supplied  to  the  committee. 
Kramer  and  Marcuse,  "Executive  Privilege — A  Study  of  the  Period  1953- 
1960,"  29  George  Washington  Law  Review  623,  693-702    (1961). 

As  an  abstract  proposition,  it  would  seem  to  be  clear  that  the  Executive, 
like  any  one  else,  may  refuse  to  furnish  information  to  Congress  or  either 
House  thereof,  if  the  matter  under  investigation  is  beyond  the  reach  of 
Congressional  powers  and  that  any  witness  may  assert  this  right.  But  as  the 
instances  cited  demonstrate,  there  is  sharp  disagreement  as  to  the  application 
of  this  test.  Strictly  speaking,  cases  of  this  kind  do  not  raise  a  question 
of  executive  privilege,  but  of  the  limits  on  investigations  by   Congress. 

When  the  information  demanded  does  relate  to  a  matter  within  the 
jurisdiction  of  Congress,  and  the  refusal  to  furnish  it  is  based  on  a  claim 
of  hindering  performance  of  Executive  functions,  or  of  evidentiary  privilege, 
a  more  difficult  question  arises.  In  general,  it  seems  that  the  decision  to 
withhold  is  founded  upon  a  determination  by  the  President  that  particular 
information,  or  information  of  a  certain  kind,  should  not  be  supplied.  The 
source  of  greatest  controversy  on  this  point  are  Presidential  orders,  such  as 
President  Truman's  of  March  13,  1948,  forbidding  disclosure  of  loyalty  files. 
13  Federal  Register  1359  and  President  Eisenhower's  letter  of  May  17,  1954. 
100  Congressional  Record  6621  (1954)  forbidding  disclosure  of  confidential 
communications    between    members    of    the    Executive    Branch.    The    Truman 
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order  required  that  demands  for  information  covered  by  the  order  be  referred 
to  the  President  for  such  response  as  he  determined  to  be  in  the  public 
interest.  Such  orders  do  not  delegate  authority  to  any  one.  They  forbid 
certain  disclosures.  But  when  information  is  sought  from  any  officer  or 
employee,  he  has  to  determine,  in  the  first  instance,  whether  the  directive 
requires  that  he  refuse  to  supply  it.  Sometimes,  as  when  the  chairman  of 
the  Securities  and  Exchange  Commission  was  asked  about  certain  conversations 
with  Members  of  the  President's  staff,  an  opinion  of  the  Attorney  General  is 
obtained  concerning  the  application  of  the  President's  order  to  the  facts  of 
the  particular  case. 

With  respect  to  claims  of  evidentiary  privilege,  the  Supreme  Court  has 
held  that  in  judicial  proceedings,  a  claim  of  privilege  against  disclosure 
of  military  secrets  must  be  made  by  the  Head  of  the  Department  from  whom 
the  information  was  sought.  United  States  v.  Reynolds,  345  U.S.  1  (1953). 
In  United  States  v.  Burr,  supra,  Mr.  Chief  Justice  Marshall,  noting  that  the 
President  had  assigned  no  reason  for  withholding  the  paper  called  for, 
declared  "The  propriety  of  withholding  it  must  be  determined  by  himself, 
not  by  another  for  him.  Of  the  weight  and  reasons  for  and  against  producing 
it,  he  is  himself  the  judge.  It  is  their  operation  in  his  mind,  not  on  the  mind 
of  others,  which  must  be  respected  by  the  court." 

The  instances  discussed  in  this  report  are  simply  illustrative  of  the  much 
greater  number  of  controversies  which  have  arisen  between  the  President 
and  Congress  concerning  the  withholding  of  information. 

Maby  Louise  Ramsey, 

Legislative  Attorney. 

[Reprinted  from  44  American  Bar  Association  Journal  941   (1958)] 

Constitutional  Law  :  The  Papers  of  the  Executive  Branch 

By  William  P.  Rogers,  Attorney  General  of  the  United  States 

This  is  a  statement  by  Attorney  General  Rogers  on  the  right  of  the 
Executive  Branch  to  withhold  documents  and  other  materials  from  Congress 
The  Attorney  General  made  this  statement  before  the  Subcommittee  on 
Constitutional  Rights  of  the  Senate  Judiciary  Committee  on  March  8.  The 
position  taken  by  Mr.  Rogers  was  that  the  executive  rights  to  withhold 
materials  from   Congress  springs  from  the  doctrine  of  separation  of  powers. 

******* 

I  appreciate  the  opportunity  of  appearing  before  this  Senate  Committee 
to  present  my  views  as  to  the  extent  of  the  inquiry  which  can  be  made 
by  the  legislative  branch  of  the  Government  concerning  the  decision  making 
process  and  documents  of  the  Executive  Branch.  As  might  be  expected 
from  the  division  of  our  Government  into  three  separate  branches,  this 
question  has  arisen  from  time  to  time  from  the  very  earliest  days  of  our 
national    government. 

I.    CURRENT    PRINCIPLES    AND    PRACTICES 

In  the  Justice  Department  over  a  period  of  time  we  have  made  a  very 
careful  study  of  numerous  incidents  which  have  occurred  and  which  illustrate 
many  facets  of  the  problem.  Before  getting  into  a  discussion  of  historical 
precedents  and  principles,  however,  I  should  like  to  acquaint  the  committee 
with  my  general  views  and  with  the  particular  practices  we  have  followed 
and   are  following  in   the  Department  of  Justice. 

We  live  in  a  democracy  in  which  an  informed  public  opinion  is  absolutely 
essential  to  the  survival  of  our  nation  and  our  form  of  government.  It  likewise 
is  true  that  Congress  must  be  well  informed  if  it  is  to  do  its  legislative  job 
realistically  and  effectively.  The  vast  majority  of  requests  by  Congress  for 
information  from  the  Executive  Branch,  as  you  know,  are  honored  quickly 
and  complied  with  fully.  The  furnishing  of  such  information  is  beneficial  to 
Congress,  the  Executive  Branch  and  to  the  people  themselves.  In  the  Depart- 
ment of  Justice  we  strive  to  furnish  Congress  with  the  requested  information, 
and  to  make  public  that  part  of  our  activities  which  would  be  of  interest 
to  the  public  and  which  properly  can  be  disclosed  without  interfering  with 
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the  discharge  of  our  duties  and  responsibilities  or  which  might  be  improper 
or  violate  the  canons  of  ethics. 

With  reference  to  the  right  of  the  public  to  know  generally  as  distinguished 
from  the  Legislative  Branch,  it  seems  to  me  that  there  are  four  principles 
which  it  is  well  to  keep  in  mind : 

1.  While  the  people  are  entitled  to  the  fullest  disclosure  possible,  this  right, 
like  freedom  of  speech  or  press,  is  not  absolute  or  without  limitations. 
Disclosure  must  always  be  consistent  with  the  national  security  and  the 
public  interest. 

2.  In  recognizing  a  right  to  withhold  information,  the  approach  must  be 
not  how  much  can  legitimately  be  withheld,  but  rather  how  little  must 
necessarily  be  withheld.  We  injure  no  one  but  ourselves  if  we  do  not  make 
thoughtful  judgments  in  the  classification  process. 

3.  A  determination  that  certain  information  should  be  withheld  must  be 
premised  upon  valid  reasons  and  disclosure  should  promptly  be  made  when 
it  appears  that  the  factors  justfiying  non-disclosure  no  longer  pertain. 

4.  Non-disclosure  can  never  be  justified  as  a  means  of  covering  mistakes, 
avoiding  embarrassment,  or  for  political,  personal  or  pecuniary  reasons. 

All  persons  agree  that  information  which  would  adversely  affect  our 
national  security  should  not  be  disclosed.  Then  too  there  are  compelling 
reasons  for  non-disclosure  in  the  field  of  foreign  affairs,  in  the  area  of 
pending  litigation  and  investigations  which  may  lead  to  litigation,  information 
made  confidential  by  statute,  investigative  files  and  reports,  and,  finally,  in- 
formation relating  to  internal  government  affairs.  President  Eisenhower's 
letter  of  May  17,  1954,  to  the  Secretary  of  Defense  concerns  this  last  category 
of  information. 

With  reference  to  this  last  category,  at  Marquette  University  two  years 
ago  I  stated  my  views  on  this  subject  and  they  have  not  changed : 

".  .  .  Just  as  no  private  citizen  or  business  entity  can  conduct  its  business 
under  constant  public  scrutiny,  so  judges,  legislators  or  executive  officials 
cannot  conduct  all  public  business  at  every  step  of  the  way  in  public. 

•'A  considerable  part  of  Government  business  relates  to  the  formulation  of 
policy  and  to  the  rendering  of  advice  to  the  President  or  to  agency  heads. 
Interdepartmental  memoranda,  advisory  opinions,  recommendations  of  sub- 
ordinates, informal  working  papers,  material  in  personnel  files,  and  the  like, 
cannot  be  subject  to  disclosure  if  there  is  to  be  any  orderly  system  of 
government.  This  may  be  quite  frustrating  to  the  outsider  at  times.  No  doubt 
all  of  us  at  times  have  wished  that  we  might  have  been  able  to  sit  in  and  listen 
to  the  deliberation  of  judges  in  conference,  to  an  executive  session  of  a  con- 
gressional committee  or  to  a  Cabinet  meeting  in  order  to  find  out  the  basis  for  a 
particular  action  or  decision.  However,  government  could  not  function  if  it  was 
permissible  to  go  behind  judicial,  legislative  or  executive  action  and  to  demand 
a  full  accounting  from  all  subordinates  who  may  have  been  called  upon  to  make 
a  recommendation  in  the  matter.  Such  a  process  would  be  self-defeating.  It  is 
the  President,  not  the  White  House  staff,  the  heads  of  departments  and 
agencies,  not  their  subordinates,  the  judges,  not  their  law  clerks,  and  members 
of  Congress,  not  their  executive  assistants,  who  are  accountable  to  the 
people  for  official  public  actions  within  their  jurisdiction.  Thus,  whether  the 
advice  they  receive  and  act  on  is  good  or  bad  there  can  be  no  shifting  of 
ultimate  responsibility.  Here,  however,  the  question  is  not  one  of  nondisclosure 
as  to  what  was  done,  but  rather  whether  the  preliminary  and  developmental 
processes  of  arriving  at  a  final  judgment  need  to  be  subjected  to  publicity. 
Obviously,   they  cannot  be  if  Government  is  to   function." * 

This  question  was  discussed  about  a  year  ago  by  a  former  government 
lawyer  who   wrote : 

"There  are  serious  weaknesses  in  the  assumption  .  .  .  that  public  policy 
ought  to  draw  a  sharp  distinction  between  "military  and  diplomatic  secrets" 
on  the  one  hand  and  all  other  types  of  official  information  on  the  other, 
giving  Congress  free  access  to  the  latter.  .  .  .  The  executive's  interest  in 
the  privacy  of  certain  other  types  of  information  is  not  less  than  its  interest 
in  preserving  its  military  and  diplomatic  secrets.  One  obvious  example  is 
the  data,  derogatory  or  otherwise,  in  the  security  files  of  individuals.  Another, 
perhaps  still  more  important,  is  the  record  of  deliberation  incidental  to  the 


lThe  speech  is  reproduced  in  40  Makq.  L.  Rev.  83-91  (1956). 
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making  of  policy  decisions.  Undoubtedly  the  official  who  makes  such  a  decision 
should  be  answerable  to  Congress  for  its  wisdom.  But  the  subordinate  civil 
servants  who  advise  him  must  be  answerable  only   to  him.   .  .  ." 

******* 

"It  is  one  thing  for  a  cabinet  officer  to  defend  a  decision  which,  however 
just,  offends  the  prejudices  of  a  powerful  Congressman  and,  very  probably, 
a  highly  vocal  section  of  the  public ;  it  is  quite  another  thing  for  a  middle- 
aged,  middle-ranking  civil  servant,  who  needs  his  job,  to  do  so.  The  Secretary's 
own  responsibility  to  Congress  for  wrong  decisions  is  a  sufficient  guarantee 
that  he  will  not  long  tolerate  incompetent  or  disloyal  advisers ;  and  he  is 
certainly  in  a  much  better  position  to  detect  such  undesirables  than  is  any 
member,  or  even  any  committee  of  Congress." 2 

Jenkin  Lloyd  Jones,  Editor  of  the  Tulsa  Tribune  and  formerly  President 
of  the  American  Society  of  Newspaper  Editors,  in  delivering  the  William 
Allen  White  Lecture  at  the  University  of  Kansas  last  February  had  this 
to  say : 

"Many  of  my  colleagues  in  the  newspaper  business  have  leaped  to  the 
conclusion  that  all  public  affairs,  not  directly  connected  with  national  defense, 
must  be  conducted  in  the  open.  ...  I  disagree.  I  think  that  much  of  the 
important  business  in  a  Republican  form  of  government  will  be  carried  on 
behind  closed  doors.  I  see  few  dangers  in  that.  I  see  many  advantages.  For 
it  is  only  behind  closed  doors  .  .  .  that  most  politicians — yea,  even  statesmen — 
honestly   express   their   views   and   try   to   get   at   the  meat   of   the  question. 

"I  don't  mean  to  imply  that  legislative  voting  should  not  be  in  the  open, 
nor  that  the  public  should  be  denied  the  right  to  appear  before  all  committees, 
nor  that  any  legislator  should  be  excused  from  explaining  why  he  voted  as 
he  did.  But  I  do  mean  that  ...  in  the  National  Capitol,  the  White  House, 
and  various  Washington  departments  no  sound  policy  is  decided  upon  without 
frank  exchange  of  views.  And  a  frank  exchange  of  views  is  rarely  reached 
with  the  public  and  the  press  looking  over  the  shoulders  of  the  policy  makers. 

"The  Government  of  Athens  was  an  absolute  and  complete  democracy  with 
all  deliberations  carried  on  in  a  goldfish  bowl  of  open  debate.  But  Athens 
became  smothered  with  oratory,  paralyzed  with  demagoguery,  and  finally 
wound  up  with  such  an  unstable  mobocracy  that  nearly  every  able  Athenian 
was  banished  from  the  land." 

In  the  Department  of  Justice  we  have  in  the  last  few  years  taken  certain 
steps  to  make  available  more  information  about  our  daily  operations  than 
was  available  before.  For  example,  we  have  now  the  practice  of  making 
all  pardons  and  commutations  of  sentences  a  matter  of  public  record.  Thus 
in  the  event  a  question  arises  as  to  the  propriety  of  a  pardon,  any  interested 
person  may  examine  the  record,  which  now  includes  the  names  of  all  persons 
who  interceded  on  behalf  of  or  expressed  interest  in  the  convicted  person. 
Similarly,  at  the  conclusion  or  settlement  of  any  type  of  case  in  the  Depart- 
ment, where  otherwise  there  would  be  no  public  record  of  the  proceeding; 
our  practice  now  is  to  make  all  the  pertinent  facts  available. 

We  in  the  Department  of  Justice  as  the  attorneys  for  the  Executive  Branch 
of  government  have  a  special  obligation  with  regard  to  litigation.  This  is 
well  expressed  in  the  Canons  of  Professional  Ethics  of  the  American  Bar 
Association.    Canon  37  provides  in  pertinent  part : 

"It  is  the  duty  of  a  lawyer  to  present  his  client's  confidences.  This  duty 
outlasts  the  lawyer's  employment  and  extends  as  well  to  his  employees ;  and 
neither  of  them  should  accept  employment  which  involves  or  may  involve  the 
disclosure  or  use  of  those  confidences,  either  for  the  private  advantage  of 
the  lawyer  or  his  employees  or  to  the  disadvantage  of  the  client,  without 
his  knowledge  and  consent,  and  even  though  there  are  other  available  sources 
of  such  information  ..." 

On  May  17,  1954,  President  Eisenhower  in  a  letter  to  the  Secretary  of 
Defense  set  forth  basic  policies  which  I  would  like  to  discuss  in  detail  later. 
However,  let  me  say  now  that  this  letter  imposes  no  barrier  to  the  disclosure 
of  any  official  action.  The  end  product  of  advice  may  be  produced,  where 
otherwise  permissible,  in  response  to  an  appropriate  request  for  information 
as  to  what  official  action  has  been  taken  by  the  Executive  Branch.  This  is  a 
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sound  rule  based  upon  his  duty  and  authority  under  the  Constitution;  it  is 
supported  by  the  precedents  in  our  national  history ;  and  it  is  in  accord 
with  the  judicial  decisions  that  our  Federal  Government  is  composed  of  three 
equal  and  co-ordinate  branches,  and  that  no  one  of  the  three  branches  shall 
encroach  upon  another. 

Now  let  me  turn  to  the  historical  precedents  and  then  discuss  the  funda- 
mental principle  of  separation  of  powers,  and  lastly  some  specific  legislative 
proposals  which   have  been   made. 

II.   PRECEDENTS   AND   PRINCIPLES 

Let  us  start  by  noting  the  action  of  the  Continental  Congress  under  the 
Articles  of  Confederation  which  preceded  the  adoption  of  the  Constitution. 
On  February  21,  1782,  some  176  years  ago,  the  Continental  Congress  passed 
a  resolution  creating  a  Departmen  of  Foreign  Affairs  under  the  direction  of 
a  Secretary  to  the  United  Stales  of  America  for  the  Department  of  Foreign 
Affairs.  The  Resolution  provided : 

"That  the  books,  records  and  other  papers  of  the  United  States,  that  relate 
to  this  Department  be  committed  to  his  custody,  to  which  and  all  other 
papers  of  his  office,  any  member  of  Congress  shall  have  access ;  provided  that 
no  copy  shall  be  taken  of  matters  of  a  secret  nature  without  the  special 
leave  of  Congress." 

Moreover,  the  same  Resolution  also  provided : 

"That  letters  [of  the  Secretary]  to  the  ministers  of  the  United  States, 
or  ministers  of  foreign  powers  which  have  a  direct  reference  to  treaties  or 
conventions  proposed  to  be  entered  into,  or  instructions  relative  thereto,  or 
other  great  national  objects,  shall  be  submitted  to  the  inspection  and  receive 
the  approbation   of  Congress  before  they   shall   be  transmitted." 3 

In  short,  under  the  Continental  Congress,  the  Department  of  Foreign 
Affairs  and  its  Secretary  were  almost  completely  subject  to  the  directions 
of  the  Continental  Congress.  Every  member  of  the  Continental  Congress  was 
entitled  to  see  anything  in  the  records  of  the  Department  of  Foreign  Affairs, 
including  secret  matters.  Indeed,  he  could  make  a  copy  of  anything,  except 
secret  matters. 

Much  has  been  written  of  the  inadequacies  of  that  prototype  of  our  national 
government.  I  do  not  propose  to  review  those  writings  or  to  comment  on 
those  inadequacies. 

Suffice  it  to  say  that  it  came  increasingly  to  be  recognized  by  the  leaders 
of  our  country  then  that  the  design  of  that  pilot  plant  had  grave  and  serious 
defects  which  made  it  incapable  of  serving  adequately  as  the  engine  of  the 
national  government.  The  designers  so  discovered  by  practical  experience 
with  its  shortcomings. 

Finally,  at  the  Constitutional  Convention  in  Philadelphia  in  1787  that 
prototype  was  redesigned  as  the  engine  of  government  which  is  still  operating 
today.  As  we  all  know,  it  was  designed  on  the  principle  that  our  Federal 
Government  is  divided  into  three  equal  departments  or  branches,  a  political 
innovation  not  included  in  the  older  Articles  of  Confederation. 

Now  let  us  see  what  action  the  opening  session  of  the  First  Congress  of 
the  United  States  took  when  it  came  to  create  the  Department  of  Foreign 
Affairs  under  the  Constitution.  Section  4  of  the  Act  of  July  27,  1789,  estab- 
lishing an  Executive  Department,  to  be  denominated  the  Department  of 
Foreign  Affairs,   provides : 

"That  the  Secretary  .  .  .  shall  forthwith  after  his  appointment,  be  entitled 
to  have  the  custody  and  charge  of  all  records,  books  and  papers  in  the  office 
of  Secretary  for  the  Department  of  Foreign  Affairs,  heretofore  established 
by  the  United   States  in  Congress  assembled."   [1   Stat.  29.] 

Compare  this  language  with  the  resolution  creating  the  old  Department 
of  Foreign  Affairs  under  the  Articles  of  Confederation.  Here  is  no  language 
which  makes  the  books  and  records  of  the  Department  of  Foreign  Affairs 
virtually  the  books  and  records  of  Congress :  here  is  no  language  which 
requires  that  the  Secretary  of  this  department  shall  submit  his  correspondence 
to  Congress  before  transmittal.  The  difference  is  obvious  and  fundamental. 
Under   the   Constitution   the   First   Congress   was   creating   a    Foreign   Affairs 
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Department  of  the  Executive  Branch,  pursuant  to  the  grand  design  of  the 
new    Constitution   based    on    the    political    principle   of   separation    of   powers. 

The  difference  in  the  language  of  the  old  resolution  and  the  new  statute 
under  the  Constitution  is  no  matter  of  legislative  oversight.  Many  of  the 
men  who  sat  in  that  First  Congress  had  served  earlier  in  the  Continental 
Congress  where  they  had  the  right  of  access  to  the  papers  of  various  depart- 
ments, because  those  departments  were  in  legal  effect  merely  creatures  of  the 
Congress.  In  the  light  of  their  knowledge  of  the  earlier  practice,  it  can  only 
be  concluded  that  they  deliberately  recognized  that  the  continuance  of  that 
former  privilege  was  incompatible  with  the  grand  design  of  the  Constitution 
for  the  separation  of  powers  between  the  three  branches. 

The  question  of  the  production  of  documents  before  Congress  arose  in 
George  Washington's  first  term  as  President.  The  first  investigation  by  the 
Legislative  Branch  of  the  administration  of  governmental  affairs  by  the 
Executive  Branch  was  an  investigation  of  a  military  expedition  led  by 
General  St.  Clair  under  the  direction  of  the  Secretary  of  War.  When  the 
congressional  committee  called  for  the  papers  pertaining  to  this  campaign, 
President  Washington  convened  his  Cabinet,  because  it  was  the  first  instance 
of  a  demand  on  the  Executive  Branch  for  papers,  and  so  far  as  it  should 
become  a  precedent  he  wished  it  to  be  right. 

Washington  did  not  question  the  propriety  of  the  investigation,  but  said 
that  he  could  conceive  that  there  might  be  papers  of  so  secret  a  nature 
that  they  should  not  be  given  up.  He  and  his  Cabinet  came  to  a  unanimous 
conclusion : 

"First,  that  the  House  was  an  inquest,  and  therefore  might  institute 
inquiries.  Second,  that  it  might  call  for  papers  generally.  Third,  that  the 
Executive  ought  to  communicate  such  papers  as  the  public  good  would 
permit,  and  ought  to  refuse  those,  the  disclosure  of  which  would  injure 
the  public :  consequently  were  to  exercise  a  discretion.  Fourth,  that  neither 
the  committee  nor  House  had  a  right  to  call  on  the  Head  of  a  Department, 
who  and  whose  papers  were  under  the  President  alone ;  but  that  the  com- 
mittee should  instruct  their  chairman  to  move  the  House  to  address  the 
President." 

Having  formulated  these  principles,  the  Cabinet  agreed,  however,  that  "There 
was  not  a  paper  which  might  not  be  properly  produced."4  It  is,  of  course, 
well  known  that  acting  on  the  same  principles  Washington  later  refused  to 
lay  before  the  House  a  copy  which  it  had  requested  of  instructions  to  the 
United  States  Minister  who  negotiated  a  treaty  with  the  British  Crown. 
In  declining  to  do  so,  because  of  the  secrecy  required  in  negotiations  with 
foreign  governments,  Washington  referred  to  his  constitutional  oath  to 
"preserve,  protect,  and  defend  the  Constitution,"  and  to  his  belief  that 

"It  is  essential  to  the  due  administration  of  the  Government  that  the 
boundaries  fixed  by  the  Constitution  between  the  different  departments  should 
be  preserved,  a  just  regard  to  the  Constitution  and  to  the  duty  of  my  office, 
under  all  the  circumstances  of  this  case,  forbids  a  compliance  with  your 
request."  5 

Thus  there  were  established  four  principles : 

1.  That  the  Constitution  fixes  boundaries  between  the  three  branches  of 
the  Government :  Legislative,  Executive  and  Judicial. 

2.  That  the  documents  of  the  Executive  Branch  are  within  the  control  of 
that  branch,  not  of  all  branches. 

3.  That  the  Legislative  Branch  can  make  inquiry  of  the  Executive  for  its 
documents,  but  in  response  to  congressional  requests  for  documents,  the 
Executive  should  exercise  a  discretion  as  to  whether  their  production  would 
serve  a  public  good  or  would  be  contrary  to  the  public  interest. 

4.  That  the  authority  of  the  President  for  the  conduct  of  foreign  affairs 
does  not  oblige  him  to  produce  the  instructions  which  had  been  given  to  his 
representatives  in  negotiating  a  treaty.  It  seems  clear  that  they  constituted 
advice  within  the  Executive  Branch  on  official  matters.  The  official  action 
of  the  Executive  was  embodied  in  the  Treaty  which  was  submitted  to  the 
Senate  for  its  advice  and  consent. 

So  were  the  basic  principles  fixed  in  the  Administration  of  our  first 
President  when  both  the  Executive  and  Legislative  Branches  were  comprised 
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of  many  men  who  had  served  in  the  Continental  Congress,  who  had  par- 
ticipated in  the  Constitutional  Convention  and  who  successfully  assisted  in 
achieving  the  ratification  of  the  Constitution. 

Jefferson,  who  had  participated  in  the  formulation  of  these  principles  as 
Secretary  of  State,  was  also  confronted  with  the  same  question  during  his 
Presidency  when  the  Burr  conspiracy  was  stirring  the  country.  By  resolution 
the  House  asked  for  any  information  in  possession  of  the  Executive,  except 
such  as  he  may  deem  the  public  welfare  to  require  not  to  be  disclosed, 
touching  certain  matters  related  to  the  Burr  conspiracy,  although  it  was 
not  so  identified.  Jefferson  gave  certain  information,  but  declined  to  give 
certain  other  information  as  being  ex  parte  and  uncorroborated  and  delivered 
in   some   instances   under   the   restriction   of   private   confidence. 

Thus   two   additional   principles   were   established : 

1.  That  documents  containing  information  of  uncertain  reliability  apparently 
reflecting  adversely  on  individuals  should  not  be  disclosed. 

2.  That  documents  containing  information  given  in  confidence  to  the 
Executive  Branch  should  not  be  disclosed  by  that  Branch. 

Some  forty  years  later,  the  House  of  Representatives  was  conducting  an 
investigation  of  the  administration  of  Cherokee  Indian  affairs.  In  a  special 
message  dated  January  31,  1843,  President  Tyler  vigorously  asserted  that  the 
House  of  Representatives  could  not  call  upon  the  Executive  for  information, 
even  though  it  related  to  a  subject  of  the  deliberations  of  the  House,  if. 
by  so  doing,  it  attempted  to  interfere  with  the  discretion  of  the  President." 

President  Tyler's  refusal  established  additional  principles : 

1.  That  it  would  be  contrary  to  the  public  interest  for  the  Executive 
Branch  to  produce  documents  which  might  affect  its  settlement  of  pending 
claims  against  the  United  States. 

2.  That  it  would  be  contrary  to  the  public  interest  for  the  Executive  Branch 
to  produce  documents  on  official  matters  before  they  had  been  embodied  in 
official  actions. 

In  addition,  it  reaffirmed  the  principle  that  it  would  be  contrary  to  the 
public  interest  to  produce  ex  parte  documents  which  apparently  reflect 
adversely  on  individuals. 

Again  some  forty  years  later,  in  challenging  the  attitude  that  because  the 
executive  departments  were  created  by  Congress,  the  latter  had  any  super- 
visory  powers  over   them,   President  Cleveland  declared : 

"I  do  not  suppose  that  the  public  offices  of  the  United  States  are  regulated 
or  controlled  in  their  relations  to  either  House  of  Congress  by  the  fact  that 
they  were  created  by  laws  enacted  by  themselves.  It  must  be  that  these 
instrumentalities  were  created  for  the  benefit  of  the  people  and  to  answer 
the  general  purposes  of  government  under  the  Constitution  and  the  laws, 
and  that  they  are  unencumbered  by  any  lien  in  favor  of  either  branch  of 
Congress  growing  out  of  their  construction,  and  unembarrassed  by  any 
obligation  to  the  Senate  as  the  price  of  their  creation.7 

Thus  was  emphasized  the  fact  that  the  separation  of  powers  applies  to  all 
agencies  of  the  Government,  whether  created  by  the  Constitution  or  by 
Congress.  To  hold  otherwise  would  be  to  destroy  the  entire  basic  principle 
of  separation  itself. 

In  1909,  the  Senate  passed  a  resolution  directing  the  Attorney  General  to 
inform  the  Senate  whether  certain  legal  proceedings  had  been  instituted 
against  United  States  Steel  Corporation,  and,  if  not,  the  reasons  for  non- 
action. President  Theodore  Roosevelt  replied,  refusing  to  honor  this  request 
upon  the  grounds  that  "Heads  of  the  Executive  Departments  are  subject 
to  the  Constitution,  and  to  the  laws  passed  by  Congress  in  pursuance  of  the 
Constitution,  and  to  the  directions  of  the  President  of  the  United  States, 
but  to  no  other  direction  whatever." 8 

This  refusal  reiterated  the  principle  that  the  Executive  Branch  will  maintain 
the  inviolability  of  documents  in  official  files  containing  information  from 
private  sources  which  has  been  communicated  to  it  in  confidence. 

Incidents  in  more  recent  times  are  relatively  well  known  and  need  not  be 
detailed  here.   However,  let  me  turn  your  attention  for  illustrative  purposes 
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to  two  such  incidents  in  the  Truman  Administration.  One  incident  involved 
the  request  of  a  congressional  committee  for  the  loyalty-security  file  with 
respect  to  Dr.  Condon,  then  the  Director  of  the  National  Bureau  of  Standards 
of  the  Department  of  Commerce.  On  March  3,  1948,  the  Committee  adopted 
the  extraordinary  course  of  issuing  a  subpoena  to  Secretary  of  Commerce 
Harriman  to  produce  the  file,  which,  by  order  of  President  Truman,  Mr. 
Harriman   refused   to   do.9 

On  March  13,  President  Truman  issued  a  directive  to  all  officers  and 
employees  in  the  Executive  Branch,  forbidding  the  disclosure  of  loyalty  files 
and  directing  that  any  demand  or  subpoena  for  such  files  from  sources  outside 
the  Executive  Branch  should  be  declined  and  the  demand  or  subpoena  referred 
to  the  Office  of  the  President.10  On  April  22,  the  House  of  Representatives 
adopted  a  resolution  peremptorily  ordering  Secretary  Harriman  to  surrender 
the  desired  data  respecting  Dr.  Condon.11  Citing  the  President's  directive,  the 
Acting  Secretary  wrote  the  Clerk  of  the  House  that  he  respectfully  declined 
to  transmit  the  requested  document  and  that  in  accordance  with  the  directive, 
he  was  referring  the  matter  to  the  President.10  President  Truman  had  earlier 
stated  that  he  would  not  accede  to  the  House  Resolution.13 

In  connection  with  the  Condon  incident  there  was  introduced  on  March  5. 
1948,  a  resolution  which  would  have  directed  all  executive  departments  and 
agencies  to  make  available  to  any  and  all  congressional  committees  informa- 
tion which  may  be  deemed  necessary  to  enable  them  to  properly  perform  the 
duties  delegated  to  them  by  Congress.14  With  respect  to  this  bill,  the  St.  Louis 
Post-Dispatch  on  May   10,   1948,   made  the  following  observations : 

"Even  without  the  penalties  for  disclosure,  Congress  should  not  assert 
absolute  rights  to  presidential  information.  It  should  have  full  access  to 
records  needed  for  forming  policy,  but  the  executive  branch  also  possesses 
administrative  records  in  which  Congress  has  no  valid  interest.  The  presidency 
is  an  equal  branch  of  government,  with  constitutional  rights  and  mandates 
separate  from  those  of  Congress.  Its  right  to  withhold  certain  kinds  of 
information  from  Congress,  and  the  public  interest  in  having  such  infor- 
mation withheld,  has  been  successfully  defended  since  the  time  of  President 
Jefferson. 

"No  Congressman  would  think  of  demanding  conference  transcripts,  per- 
sonnel records  or  any  other  private  papers  from  the  Supreme  Court,  the 
third  equal  branch  of  government.  The  President  cannot  demand  the  records 
of  private  congressional  committee  sessions.  The  Supreme  Court  makes  no 
such  demand  on  either  Congress  or  the  President.  No  more  should  Congress 
try  to  destroy  the  President's  right  to  a  reasonable  and  necessary  privacy 
in  his  department. 

"The  founding  fathers  expected  Congress  and  Presidents  to  minimize  their 
rivalries  by  the  exercise  of  reasonable  confidence  and  give-and-take.  It  needs 
that  spirit  to  make  the  American  system  of  government  succeed.  ..." 

The  resolution  passed  the  House  on  May  13,  1948,  and  was  referred  to  the 
Senate,  where  it  died  in  committee. 

So  we  see  that  from  the  beginning  of  our  Government  the  position  of  the 
President  and  the  Executive  Branch  has  been  that  while  no  one  could 
question  the  constitutional  right  of  Congress  to  inform  itself  on  subject 
falling  within  its  legislative  competence,  yet,  as  Professor  Corwin  puts  it : 

"This  prerogative  of  Congress  has  always  been  regarded  as  limited  by  the 
right  of  the  President  to  have  his  subordinates  refuse  to  testify  either  in 
court  or  before  a  committee  of  Congress  concerning  matters  of  confidence 
between  them  and  himself." 15 

The  constitutional  authority  of  the  Chief  Executive  over  the  Executive 
Branch  is  illuminated  by  the  ultimate  fate  of  a  proposed  amendment  to  the 


"Corwin,  The  President:  Office  and  Powers  142  (194S  ed.).  Professor  Corwin  is  also 
the  editor  of  the  most  recent  edition  of  The  Constitution.  Annotated.  S.  Doc.  No.  170. 
S2d  Concr..  2d  Sess.  (1952). 

10  3  CFR  1081  (1943-1948  Comp.).  For  the  explanatory  memorandum  which  was 
issued  by  the  Office  of  the  President  on  March  15,  1948.  see  H.R.  Rep.  No.  1595.  80th 
Con?.,  2d  Sess.  8-10   (1948). 

u  H.Res.  522.  80th  Cong:.,  2d  Sess.,  94  Cong.  Rec.  4777  (1948). 

12  New  York  Times,  April  25,  1948,  page  50,  col.  3. 

13  New  York  Times.  April  23,  1948,  page  1,  col.  1. 
»*  H.  J.  Res.  342.  80th  Cong..  2d  Sess. 

15  Corwin,  The  President :  Office  and  Powers  116  (1957  ed.). 
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Atomic  Energy  Act  of  1946.  It  provided  that  where  the  appointment  of  mem- 
bers or  personnel  of  the  Atomic  Energy  Commission  is  subject  to  Senate 
confirmation  the  Senate  members  of  the  Joint  Committee  on  Atomic  Energy 
may  direct  the  FBI  to  investigate  the  character,  associations  and  loyalty  of 
any  such  appointee,  and  that  the  Director  of  the  FBI  should  file  a  written 
report  of  any  such  investigation  and  thereafter  should  furnish  such  ampli- 
fication or  supplementation  as  the  Senate  Committee  may  direct.16 

Senator  Morse  opposed  the  bill  as  "clearly  unconstitutional"  as  an  infringe- 
ment on  the  appointive  power  of  the  President.  A  proponent  of  the  bill  argued 
that  it  did  not  attack  the  appointive  power  and  that  it  dealt  only — 

".  .  .  with  the  right  of  Congress  to  have  the  Federal  Bureau  of  Investigation, 
which  is  a  creature  of  Congress,  perform  a  function  for  Congress ;  and  it 
provides  that  Congress  may  use  the  FBI  report  as  a  basis  of  consideration 
as  to  whether  or  not  the  nomination  of  a  particular  person  should  be  con- 
firmed by  the  United  States  Senate." " 

The  late  Senator  McMahon,  of  Connecticut,  who  had  served  earlier  as 
Assistant  Attorney  General  in  charge  of  the  Criminal  Division,  answered  this 
contention.  He  declared  that  the  best  statement  in  the  cases  on  the  point  at 
issue  was  to  be  found  in  KUbourn  v.  Thompson,  to  which  I  shall  refer  later. 
There  then  ensued  the  crux  of  the  argument  as  to  the  power  of  Congress  to 
provide  by  statute  for  its  utilization  of  the  services,  facilities,  investigative 
files  and  reports  of  a  unit  of  the  Executive  Branch.  Because  of  the  wide 
power   conferred    upon   the    Atomic    Energy    Commission    it   was    urged    that : 

"We  should  not  have  an  iron  curtain  lowered  so  that  we  may  not  have  all 
the  facts   which   we  need   in   discharging  our  responsibilities." u 

Senator  McMahon  answered : 

"I  do  not  believe  that  the  Congress  can  say  to  the  President  of  the  United 
States,  "we  are  bypassing  you.  We  are  not  going  to  talk  to  you.  We  are  not 
going  to  talk  to  the  Attorney  General,  who  is  one  of  your  Cabinet  officers 
and  who  is  responsible  to  you.  We  are  going  to  reach  over  both  of  you  and 
tell  a  bureau  chief  that  he  shall  do  this,  that,  and  the  other  thing,  and  report 
to  us."  It  is  my  contention  that  the  Constitution  will  not  permit  the  Congress 
legally  to  do  such  a  thing." 

With  reference  to  a  contention  that  the  Senate  and  House  are  policy-making 
bodies  with  a  right  to  obtain  the  facts  in  order  that  they  may  legislate  prop- 
erly, and  in  the  case  of  the  Senate  to  advise  and  consent  to  nominations. 
Senator  McMahon  replied  that  this  contention  was  "directly  in  the  face  of 
the  law."   He  added : 

"I  say  to  the  Senator  that  much  as  he  might  desire  to  otbain  an  investi- 
gatory report  on  the  work  of  the  FBI,  if  the  Attorney  General  refused  to 
give  it,  it  is  my  prediction  that  the  Senator  would  find  that  the  Supreme 
Court  would  uphold  the  right  of  the  Attorney  General  to  decline  to  produce 
the  report.  The  cases  are  too  clear  to  admit  of  any  question.  The  Senator 
may  not  like  the  proposition.  He  may  not  like  it  because  he  is  in  the  Senate. 
If  he  were  connected  with  the  executive  department  he  might  take  another 
view.  But  that  happens  to  be  the  law.  What  I  contend  is,  when  we  know 
it  is  the  law,  we  ought  not  to  pass  a  bill  which  flies  directly  in  the  face  of 
the  constitutional  provision."  19 

******* 

"To  assert,  as  the  Senator  .  .  .  did,  that  it  would  be  possible  to  call  upon 
the  director  of  the  subsidiary  bureau  to  produce  a  report  in  the  face  of  the 
constitutional  argument  that  is  made  in  Marbury  v.  Madison,  in  the  later 
KUbourn  case,  in  the  recent  Meyers  case,  the  Humphrey's  case,  and  also  a 
Federal  Trade  Commission  case,  the  title  of  which  escapes  me  at  the  moment, 
is  to  deny  plain  English  in  the  reports  of  those  cases.20 

"If  perchance  there  should  be  a  change  in  the  Executive  at  1600  Pennsyl- 
vania Avenue  at  any  time  while  I  sit  as  a  Member  of  this  body,  the  position 
I  take  today  will  be  exactly  the  position  I  shall  take  then  upon  any  attempt 
to  destroy  what  I  regard  as  a  very  essential  provisions  of  the  Constitution. 


M  S.  1004,  80th  Conjr.,  2d  Sess. 

17  94  Cong.  Rec.  4303. 

18  Id. 

wId.  4305. 
20  Id.  4307. 
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Let  me  say  to  Senators  who  are  present  that  there  is  no  provision  of  the 
Constitution  the  religious  observance  of  which  is  better  calculated  to  insure 
justice  and  liberty  to  the  people  of  the  United  States  than  the  provision 
that  judges  shall  judge,  legislators  shall  legislate,  and  executives  shall  execute.21 

The  bill  was  passed  by  the  Congress,  but  was  vetoed  by  the  President.22  In 
the  Senate  debate  as  to  whether  the  veto  should  be  overridden  or  sustained, 
Senator  McMahon  observed  that  the  Senate  appeared  to  be  proceeding  on  the 
theory — 

•'.  .  .  that  the  legislative  branch  of  the  Government  is  supreme  over  the  ex- 
ecutive branch  of  the  Government.  The  executive  and  legislative  branches  of 
the  Government  are  coequal  and  coordinate.  Of  course  this  contest  we  are 
talking  about  now  has  been  going  on  for  150  years.  It  has  been  tested  time 
and  time  again.  If  the  executive  were  to  give  up  any  of  the  power  he  legally 
has  under  the  Constitution,  he  would  be  betraying  the  people  of  the  United 
States  whom  he  also  serves  in  his  constitutional  capacity."23 

A  Senator  who  was  in  favor  of  overriding  the  veto  argued  that  it  was  wrong 
to  say — 

".  .  .  that  whenever  Congress  creates  an  executive  agency  it  cannot  modify, 
change,  or  direct  its  actions  when  it  is  acting  for  the  Congress  or  the  people." 

Senator  Barkley  answered : 

".  .  .  We  are  authorizing  a  committee  to  command  that  executive  appointees 
shall  be  the  servants  of  a  committee,  and  if  we  can  do  that  with  respect  to 
the  Atomic  Energy  Commission,  we  can  do  it  with  respect  to  postmasters, 
district  attorneys,  United  States  judges,  and  even  members  of  the  Cabinet, 
because  they  are  creatures  of  the  Congress.24 

Senator  McMahon  concluded  the  debate  against  the  motion  to  override  by 
saying 

".  .  .  that  man  cannot  have  two  masters.  He  cannot  serve  both  the  President 
of  the  United  States  and  the  Senate  members  of  the  Joint  Committee  on 
Atomic  Energy."25 

In  the  end  the  Senate  failed  to  override  the  veto.26 

Congressional  efforts  to  obtain  loyalty-security  files  respecting  various  indi- 
viduals continued  into  President  Eisenhower's  Administration.  An  editorial  in 
the  Washington  Post  and  Times-Herald  for  March  10,  1953,  for  the  following 
observations : 

"So  far  as  executive  files  are  concerned,  President  Eisenhower  would  do 
well,  we  believe,  to  follow  the  example  of  almost  every  earlier  occupant  of 
the  White  House.  'Full  cooperation'  [a  phrase  used  by  the  State  Department 
officer  in  charge  of  such  investigations]  means,  among  other  things,  that  no 
congressional  committee  should  claim  what  it  has  no  right  to  receive." 

A  year  later  at  the  height  of  the  McCarthy-Army  controversy  the  President 
issued  his  letter  of  May  17,  1954,  to  the  Secretary  of  Defense  stating: 

"It  has  long  been  recognized  that  to  assist  the  Congress  in  achieving  its 
legislative  purposes  every  Executive  Department  or  Agency  must,  upon  the 
request  of  a  Congressional  Committee,  expeditiously  furnish  information  relat- 
ing to  any  matter  within  the  jurisdiction  of  the  Committee,  wih  certain  his- 
torical exceptions — some  of  which  are  pointed  out  in  the  attached  memorandum 
from  the  Attorney  General.  This  Administration  has  been  and  will  continue 
to  be  diligent  in  following  this  principle.  However,  it  is  essential  to  the  suc- 
cessful working  of  our  system  that  the  persons  entrusted  with  power  in  any 
one  of  the  three  great  branches  of  Government  shall  not  encroach  upon  the 
authority  confided  to  the  others.  The  ultimate  responsibility  for  the  conduct 
of  the  Executive  Branch  rests  with  the  President. 

"Within  this  Constitutional  framework  each  branch  should  cooperate  fully 
with  each  other  for  the  common  good.  However,  throughout  our  history  the 
President  has  withheld  information  whenever  he  found  that  what  was  sought 
was  confidential  or  its  disclosure  would  be  incompatible  with  the  public  interest 
or  jeopardize  the  safety  of  the  Nation. 


21  id.  4311. 

22  S.  Doc.  No.  157.  80th  Cong.,  2d  Sess.  (1948). 

23  94  Cong.  Rec.  6199. 

24  Id. 

25  Id.  6263. 
28  Id.  6264. 
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"Because  it  is  essential  to  efficient  and  effective  administration  that  em- 
ployees of  the  Executive  Branch  be  in  a  position  to  be  completely  candid  in 
advising  with  each  other  on  official  matters,  and  because  it  is  not  in  the 
public  interest  that  any  of  their  conversations  or  communications,  or  any 
documents  or  reproductions,  concerning  such  advise  be  disclosed,  you  will 
instruct  employees  of  your  Department  that  in  all  of  their  appearances  before 
the  Subcommittee  of  the  Senate  Committee  on  Government  Operations  re- 
garding the  inquiry  now  before  it  they  are  not  to  testify  to  any  such  conver- 
sations or  communications  or  to  produce  any  such  documents  or  reproductions. 
This  principle  must  be  maintained  regardless  of  who  would  be  benefited  by 
such  disclosures. 

"I  direct  this  action  so  as  to  maintain  the  proper  separation  of  powers  be- 
tween the  Executive  and  Legislative  Branches  of  the  Government  in  accord- 
ance with  my  responsibilities  and  duties  under  the  Constitution.  This  separa- 
tion is  vital  to  preclude  the  exercise  of  arbitrary  power  by  any  branch  of 
the  Government."27 

This  letter  met  with  favorable  public  response.  Let  me  quote  from  editorials 
which  appeared  in  papers  which  have  been  very  sensitive  to  any  improper 
withholding  of  information.  The  next  day,  an  editorial  in  The  New  York 
Times  made  this  comment  on  the  President's  letter : 

"The  committee  seems  to  feel  that  it  has  the  right  to  pry  farther  into  the 
conversations  and  discussions  among  members  of  the  executive  branch  while 
they  were  considering  a  serious  problem  and,  perhaps,  reaching  important 
decisions.  The  committee  has  no  more  right  to  know  the  details  of  what  went 
on  in  these  inner  Administration  councils  than  the  Administration  would 
have  the  right  to  know  what  went  on  in  an  executive  session  of  a  Committee 
of  Congress." 

An  ediorial  in  the  Washington  Post  and  Times-Herald  for  May  20,  1954, 
made  the  following  observations : 

"The  question  is  simply  whether  the  executive  departments  are  to  be  admin- 
istered by  the  properly  constituted  executive  officials,  or  whether  there  is  to  be 
a  sort  of  government-by-McCarthy.  President  Eisenhower  was  abundantly 
right  in  protecting  the  confidential  nature  of  executive  conversations  in  this 
instance." 

III.    SEPARATION    OF   POWERS 

Much  has  been  written  respecting  the  doctrine  of  separation  of  powers  under 
the  Constitution.  In  such  a  statement  as  this  it  is  obviously  impracticable  to 
discuss  its  full  application.  I  shall,  however,  make  these  comments. 

The  Supreme  Court's  classic  statement  of  this  doctrine  arose  in  connection 
with  a  congressional  investigation.  In  the  1870's  the  firm  of  Jay  Cooke  &  Sons 
went  into  bankruptcy,  and  the  appropriate  judicial  proceedings  were  instituted. 
As  Navy  funds  were  deposited  with  the  firm,  the  United  States  was  a  creditor. 
Upon  that  basis  a  House  Committee  instituted  an  investigation  of  a  real  estate 
pool  in  which  the  Coke  firm  had  participated. 

The  Committee  issued  a  subpoena  duces  tecum  to  one  Kilbourn.  When  he 
refused  to  produce  certain  documents,  the  House  held  him  to  be  in  contempt, 
and  ordered  him  confined  to  the  District  of  Columbia  jail  until  he  purged 
himself  of  his  purported  contempt.  Thereafter  Kilbourn  instituted  an  action 
for  false  imprisonment:  In  reviewing  the  congressional  proceedings  the 
Supreme  Court  said : 

"It  is  believed  to  be  one  of  the  chief  points  of  the  American  system  of 
written  constitutional  law,  that  all  powers  intrusted  to  government,  whether 
State  or  national,  are  divided  into  the  three  grand  departments,  the  executive, 
the  legislative,  and  the  judicial.  That  the  functions  appropriate  to  each  of 
these  branches  of  government  shall  be  vested  in  a  separate  body  of  public 
servants,  and  that  the  perfection  of  the  system  requires  that  the  lines  which 
separate  and  divide  these  departments  shall  be  broadly  and  clearly  defined." 
******* 

"In  the  main,  however,  that  instrument,  the  model  on  which  are  constructed 
the  fundamental  laws  of  the  States,  has  blocked  out  with  singular  precision, 
and  in  bold  lines,  in  its  three  primary  articles,  the  allotment  of  power  to  the 


27  The  letter  and  the  memorandum  are  reproduced  in   100  Cong.  Rec.  6263   (daily  ed. 
May  17,  1954). 
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executive,  the  legislative,  and  the  judicial  departments  of  the  government. 
It  also  remains  true,  as  a  general  rule,  that  the  powers  confided  by  the  Con- 
stitution to  one  of  the  departments  cannot  be  exercised  by  another. 

"It  may  be  said  that  these  are  truisms  which  need  no  repetition  here  to 
give  them  force.  But  while  the  experience  of  almost  a  century  [in  1880]  has  in 
general  shown  a  wise  and  commendable  forbearance  in  each  of  these  branches 
from  encroachments  upon  the  others,  it  is  not  to  be  denied  that  such  attempts 
have  been  made  .  .  ."  [Kilbourn  v.  Thompson,  103  U.S.  190-191.   (1880).] 

The  Court  held  that  the  subject  matter  of  this  congressional  investigation 
was  judicial,  and  not  legislative,  that  it  was  then  pending  before  the  proper 
court,  and  that  the  House  lacked  power  to  compel  Kilbourn  to  testify  on  the 
subject. 

The  proposition  in  the  Kilbourn  case  is  that  one  of  the  three  grand  depart- 
ments should  not  encroach  upon  the  other.  Thus  what  is  true  of  the  relation- 
ship between  the  Legislative  Branch  and  the  Judicial  Branch  is  likewise 
applicable  to  attempted  encroachment  by  the  Legislative  Branch  with  respect 
to  the  Executive  Branch. 

At  an  earlier  day  in  our  national  history  the  Supreme  Court  summarized 
the  responsibility  of  the  President  for  the  administration  of  the  Executive 
Branch  in  the  celebrated  case  of  Marbury  v.  Madison.  There  Chief  Justice 
Marshall  said : 

"By  the  Constitution  of  the  United  States,  the  President  is  invested  with 
certain  important  political  powers,  in  the  exercise  of  which  he  is  to  use  his 
own  discretion,  and  is  accountable  only  to  his  country  in  his  political  character, 
and  to  his  own  conscience.  To  aid  him  in  the  performance  of  these  duties,  he 
is  authorized  to  appoint  certain  officers,  who  act  by  his  authority  and  in 
conformity  with  his  orders.  In  such  cases,  their  acts  are  his  acts ;  and 
whatever  opinion  may  be  entertained  of  the  manner  in  which  Executive 
discretion  may  be  used,  still  there  exists  and  can  exist  no  power  to  control 
that  discretion."   [1  Cranch    (5  U.S.)    137,  164    (1803).] 

This  extract  from  Chief  Justice  Marshall's  opinion  in  Marbury  v.  Madison 
certainly  indicates  a  measure  of  the  extent  to  which  the  President's  discretion 
may  be  exercised  by  his  subordinates,  subject,  of  course,  to  conformity  with 
his  orders. 

I  recognize  of  course,  that  Congress  has  broad  powers  of  inquiry  and 
investigation  as  an  "attribute  of  the  power  to  legislate." "  I  have  had  some 
years  of  personal  experience  as  counsel  to  legislative  investigations.  I  recog- 
nized then  and  do  now  that  the  power  to  legislate  is  itself  subject  to  con- 
stitutional limitations.  So  too,  is  the  power  to  investigate.  It  is  limited  by 
the  Fourth  Amendment  prohibition  against  unreasonable  searches  and 
seizures "  and  the  privilege  against  self-incrimination  protected  by  the  Fifth 
Amendment.30  Although  the  exact  scope  of  the  limitations  is  unclear  the  pro- 
tections of  the  freedoms  of  religion,  speech,  and  the  press  contained  in  the 
First   Amendment   also   operate   to   limit   congressional    investigative  power.31 

The  limitations  on  the  investigative  power  are  not  confined  to  those  expressly 
set  forth  in  the  Constitution.  The  classic  expression  of  this  principle  is 
contained  in  Kilbourn  v.   Thompson,  previously  mentioned : S2 

"It  is  .  .  .  essential  to  the  successful  working  of  this  system  that  the 
persons  intrusted  with  power  in  any  one  of  these  branches  shall  not  be 
permitted  to  encroach  upon  the  powers  confided  to  the  others,  but  that 
each  shall  by  the  law  of  its  creation  be  limited  to  the  exercise  of  the  powers 
appropriate  to  its  own  department  and  no  other.  .  .  ." 


^McGrain  v.  Dougherty.  273  U.S.  135,  175   (1927). 

rain  Hearst  v.  Black,  87  F.2d  68  (D.C.  Cir.  1936)  a  legislative  subpoena  was  held  to 
be  too  broad  contrary  to  the  Fourth  Amendment.  Of.  Federal  Trade  Commission  v. 
American  Tobacco  Co..  264  U.S.  299,  307  (1924).  "We  cannot  attribute  to  Congress  an 
intent  to  defy  the  Fourth  Amendment  or  even  to  come  so  near  to  doing  so  as  to  raise  a 
serious  question  of  constitutional  law."  But  see  In  re  Chapman,  166  U.S.  661.  668 
(1897). 

3"  McGrain  v.  Dougherty,  supra  note  28,  at  173-74;  Kilbourn  v.  Thompson,  supra; 
Ouinn  v.  United  States.  349  U.S.  l.r»5  (1955). 

■I1  See  Rumely  v.  United  States  (App.  D.C).  197  F.2d  166,  173:  aff'd.  United  States  v. 
Rumely.  347  U.S.  41  (1953).  The  Supreme  Court  declined  to  decide  the  issue  on  con- 
stitutional grounds.  It  held  that  the  questions  asked  were  outside  the  scope  of  the  House 
Resolution  authorizing  an  inquiry  into  lobbying ;  that  only  direct  pressures  were  intended 
to  be  investigated,  and  not  attempts  to  influence  public  opinion  by  books  and  other 
wri  tings. 

3»103  U.S.  191. 
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This  is  not  mere  doctrine.  It  was  regarded  by  the  Founders  as  necessary 
to  prevent  the  tyranny  and  dictatorships  that  result  from  the  undue  con- 
centration of  governmental  powers  in  the  same  hands.  Mr.  Justice  Brandeis 
has  observed : 

"The  doctrine  of  separation  of  powers  was  adopted  by  the  Convention  of 
1787,  not  to  promote  efficiency,  but  to  preclude  the  exercise  of  arbitrary  power. 
The  purpose  was  not  to  avoid  friction  but,  by  means  of  the  inevitable  friction 
incident  to  the  distribution  of  governmental  powers  among  three  departments 
to  save  the  people  from  autocracy."  M 

Nor  is  there  any  question  that  protection  against  legislative  autocracy  was 
one  of  the  principal  aims  of  the  Founders.  From  their  knowledge  of  English 
history,  the  early  settlers  knew  of  the  tyranny  of  the  Long  Parliament  and 
others  that  followed  it.  What  was  particularly  vivid  in  their  minds  were 
the  harsh  measures  which  colonial  legislatures  adopted  for  the  early  settlers. 
Those  who  dared  criticize  legislative  proceedings  or  to  reflect  upon  their 
integrity  were  punished  directly  and  without  the  intervention  of  courts  or 
the  authority  of  statutes,  and  the  punishments  were  frequently  severe  and 
degrading.34  The  Supreme  Court  has  said : 

"When  our  Constitution  and  Bill  of  Rights  were  written,  our  ancestors 
had  ample  reason  to  know  that  legislative  trials  and  punishments  were  too 
dangerous  to  liberty   to  exist  in  the  nation  of  free  men  they   envisioned."35 

It  was  probably  based  upon  experiences  such  as  these  that  Jefferson  con- 
cluded :  "One  hundred  and  seventy-three  despots  would  surely  be  as  oppressive 
as  one." "  So  too,  Alexander  Hamilton  out  of  his  experience  declared :  "The 
tendency  of  the  legislative  authority  to  absorb  every  other  has  been  fully 
displayed  and  illustrated."37  Therefore,  it  is  not  surprising  that  when  the 
Federal  Convention  met  in  1787  to  adopt  a  new  Constitution,  its  members 
were  determined  to  enhance  the  powers  of  the  executive  and  to  restrict  the 
powers  of  the  legislative  branch.38 

The  doctrine  of  the  separation  of  powers  was  thus  the  very  foundation 
stone  of  the  Federal  Government  as  established  by  the  Constitution.  It  was 
regarded  as  the  basic  guarantee  of  the  liberties  of  the  people  against  tyranny. 
In  view  of  this  background,  it  is  not  remarkable  that  it  has  retained  vitality 
and  been  given  practical  application  throughout  our  history.  Each  branch 
has  acted  upon  it  and  been  protected  by  it.  It  has  been  held  that  the  legislative 
branch  in  the  exercise  of  its  investigatory  powers  may  not  exercise  basically 
judicial  functions.  Kilbourn  v.  Thompson,  supra;  United  States  v.  Icardi, 
140  F.  Supp.  383  (D.C.D.C.  1956).  Similarly  the  courts  may  not  properly 
intrude  on  the  exercise  of  legislative  functions.  Methodist  Federation  for 
Social  Action  v.  Eastland,  141  F.  Supp.  729  (D.C.D.C.  1956),  or  on  the  Execu- 
tive, Chicago  &  Southern  Air  Lines,  Inc.  v.  Waterman  S.  S.  Co.,  333  U.S.  103 
(1948).  And  the  President  may  not  exercise  legislative  functions.  Youngstown 
Sheet  &  Tube  Co.  v.  Saicyer,  343  U.S.  579   (1952). 

A  wise  exercise  of  restraint  has  operated  to  prevent  a  test  of  all  the 
possible  situations  in  which  one  branch  might  invade  the  functions  of  another. 
However,  there  is  little  doubt  that  the  investigative  power  of  Congress  could 
not  constitutionally  support  an  investigation  into  the  discussions  of  the 
members  of  a  federal  court  relating  to  the  decision  in  a  specific  case  because 
this  would  be  utterly  destructive  of  a  free  judiciary.  This  certainly  was  the 
view  of  the  House  of  Representatives  in  the  converse  situation,  involving 
attempts  to  require  the  disclosure  of  certain  information  to  courts.  It 
resolved   that : 

"No  evidence  of  a  documentary  character  under  the  control  and  in  the 
pOSsession  0f  the  House  of  Representatives  can,  by  the  mandate  of  process 
of  the  ordinary  courts  of  justice,  be  taken  from  such  control  or  possession 
but  by  its  permission." w 


™  Myers  v.  United  States.  Ill  U.S.  52.  293  (dissent*    (1926). 

M  Potts,  Power  of  Legislative  Bodies  To  Punish  for  Contempt.  74  U.  Pa.  L.  Rev.  691. 
607-712    (1926). 

as  United  States  v.  Lovett.  32S  U.S.  303.  318  (1946). 

36  Jefferson.  Notes  on  the  State  of  Virginia,  120  (1954  ed.). 

st  The  Federalist,  No.  71.  t      „ 

38  Warren,  Presidential  Declarations  of  Independence,  10  Boston  U.  L.  Rev.  1,  2 
(1930). 

3°  H.  Res.  427,  81st  Cong.,  2d  Sess.  See  96  Cong.  Rec.  565-66. 
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The  same  considerations  may  be  said  to  operate  with  respect  to  an  in- 
vestigation of  confidential  advice  within  the  Executive  Branch.  It  has  long 
been  believed  that  the  President  may  in  his  own  discretion  withhold  documents 
from  a  court.  In  the  trial  of  Aaron  Burr,  Chief  Justice  Marshall  said : 

"In  no  case  of  this  kind  would  a  court  be  required  to  proceed  against 
the  President  as  against  an  ordinary  individual.  ...  In  this  case  .  .  .  the 
President  has  assigned  no  reason  whatever  for  withholding  the  paper  called 
for.  The  propriety  of  withholding  it  must  be  decided  by  himself,  not  by 
another  for  him.  Of  the  weight  of  the  reasons  for  and  against  producing  it, 
he  is  himself  the  judge.  It  is  their  operation  on  his  mind,  not  on  the  mind 
of  others  which  must  be  respected  by  the  court."  *° 

Under  the  doctrine  of  Marbury  v.  Madison,  supra,  this  power  may  be 
exercised  on  his  behalf  and  with  his  approbation  by  those  whose  acts  "are 
his  acts."  This  finds  support  in  the  judicial  recognition,  without  reference 
to  statute,  of  the  fact  that  the  privilege  against  revealing  military  secrets 
"is  a  privilege  which  is  well  established  in  the  law  of  evidence."  United 
States  v.  Reynolds,  345  U.S.  1,  7,  and  cases  there  cited.  The  Reynolds  case  also 
indicates  that  the  privilege  "which  protects  .  .  .  state  secrets"  stands  on  a 
parallel  footing  with  the  military  secrets  privilege.  Id. 

To  conclude  that  a  constitutional  privilege  exists  in  the  President  and  in 
those  acting  on  his  behalf  and  pursuant  to  his  direction  to  withhold  docu- 
ments and  information  as  against  a  congressional  demand  for  production 
or  testimony  does  not  wholly  dispose  of  the  problem.  A  further  question  arises. 
Is  the  Executive  or  the  Congress  to  determine  whether  the  privilege  is 
appropriately  asserted  in  a  given  case?  There  is  no  judicial  procedent 
governing  this  question. 

As  a  practical  matter,  only  the  President  can  make  the  determination  as 
to  disclosure.  A  House  Judiciary  Committee  took  this  view  in  deciding  who 
is  the  best  judge  in  a  close  case,  of  the  propriety  of  divulging  to  any  com- 
mittee of  the  House  "state  secrets."  It  first  noted  that  "in  contemplation  of 
law,  under  our  theory  of  government,  all  the  records  of  the  executive  depart- 
ments are  under  the  control  of  the  President  of  the  United  States."  Then  it 
recognized  what  is  so  plainly  implicit  in  the  doctrine  of  separation  of  powers: 

"The  Executive  is  as  independent  of  either  House  of  Congress  as  either 
House  of  Congress  is  independent  of  him,  and  they  cannot  call  for  the  records 
of  his  action  or  the  action  of  his  officers  against  his  consent,  any  more  than 
he  can  call  for  any  of  the  journals  and  records  of  the  House  or  Senate." 

Finally,  it  came  to  the  question  as  to  whose  decision  must  be  accepted  in 
this  matter.  Its  Report  stated : 

"Somebody  must  judge  upon  this  point.  It  clearly  cannot  be  the  House  or 
its  committee,  because  they  cannot  know  the  importance  of  having  the  doings 
of  the  executive  department  kept  secret.  The  head  of  the  executive  dpartment, 
therefore,  must  be  the  judge  in  such  case  and  decide  it  upon  his  own  responsi- 
bility to  the  people.  .  .  ."^ 

One  of  our  great  legal  scholars,  William  Howard  Taft,  following  his  term 
as  President  and  prior  to  his  appointment  as  Chief  Justice,  summarized  the 
situation   succinctly   and  accurately   when  he   said : 

"The  President  is  required  by  the  Constitution  from  time  to  time  to  give 
to  Congress  information  on  the  state  of  the  Union,  and  to  recommend  for 
its  consideration  such  measures  as  he  shall  judge  necessary  and  expedient, 
but  this  does  not  enable  Congress  or  either  House  of  Congress  to  elicit  from 
him  confidential  information  which  he  has  acquired  for  the  purpose  of  enabling 
him  to  discharge  his  constitutional  duties,  if  he  does  not^  deem  this  disclosure 
of  such  information  prudent  or  in  the  public  interest."42 

We  are  dealing  in  this  field  with  one  of  the  most  difficult,  delicate  and 
significant  problems  arising  under  our  system.  The  doctrine  of  separation  of 
powers  and  the  system  of  checks  and  balances  was  designedly  established 
in  the  Constitution  as  the  basic  guarantor  of  the  rights  of  the  people.  Tyranny 
by  dictators  or  royalty,  by  legislatures  and  by  courts  were  all  known  to  the 
founders.  What  they  attempted  to  establish  was  a  government  in  which  no 
one  of  the  three  elements  could  become  pre-eminent,  subordinate  the  others 
and  ultimately  be  in  a  position  to  dictate  to,  rather  than  serve,  the  citizenry. 


40  Burr  Trials  536  (1808). 

«H.R.  Rep.  No.  141.  45th  Cong.,  3d  Sess.  3-4  (1879). 

42  Taft,  Our  Chief  Magistrate  and  His  Powers,  129. 
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The  dangers  which  follow  from  the  failure  of  one  branch  of  the  Government 
to  respect  the  powers  of  any  of  the  others  is  as  great  today  as  when 
Washington,  in  his  Farewell  Address,  felt  impelled  to  caution  that: 

"It  is  important,  likewise,  that  the  habits  of  thinking  in  a  free  country 
should  inspire  caution  in  those  intrusted  with  its  administration,  to  confine 
themselves  within  their  respective  constitutional  spheres,  avoiding  in  the 
exercise  of  the  powers  of  one  department,  to  encroach  upon  another.  The  spirit 
of  encroachment  tends  to  consolidate  the  powers  of  all  the  departments  in  one, 
and  thus  to  create,  whatever  the  form  of  government,  a  real  depotism. 

"If,  in  the  opinion  of  the  people,  the  distribution  or  modification  of  the 
constitutional  powers  be  in  any  particular  wrong,  let  it  be  corrected  by  an 
amendment  in  the  way  which  the  Constitution  designates.  But  let  there  be 
no  change  by  usurpation,  for  though  this,  in  one  instance,  may  be  the 
instrument  of  good,  it  is  the  customary  weapon  by  which  free  governments 
are  destroyed.  The  precedent  must  always  greatly  overbalance  in  permanent 
evil  any  partial  or  transient  benefit  which  the  use  can  at  any  time  yield."43 

The  principle  of  separation  of  powers  indicates  the  relationship  of  the 
independent  regulatory  agencies  to  this  question  of  the  extent  of  the  inquiry 
which  can  be  made  by  Congress  of  another  branch.  I  refer  to  such  regulatory 
agencies,  sometimes  styled  independent  commissions,  as  the  Federal  Com- 
munications Commission,  Interstate  Commerce,  Federal  Trade,  Federal  Power, 
and  Securities  and  Exchange  Commissions.  They  have  been  frequently  described 
as    exercising    quasi-judicial,    quasi-executive    and    quasi-legislative    functions. 

No  categorical  statement  as  to  the  extent  of  the  inquiry  which  can  be 
made  by  Congress  will  be  applicable  equally  to  each  of  the  independent 
agencies.  Statutes  created  these  agencies  at  different  times  in  our  history 
and  contain  varying  mixtures  of  judicial,  executive  and  legislative  functions. 
Some  statutes  create  agencies  which  are  predominantly  legislative  in  character, 
others  subject  the  agency  to  a  strong  proportion  of  executive  control,  in  others 
the  judicial  function  predominates.  It  is  clear  then  that  no  answer  to  the 
question  of  the  extent  of  permissible  congressional  inquiry  of  the  independent 
agencies,  or  of  permissible  executive  direction  of  independent  agencies,  can 
be  given  without  considering  the  specific  agency  concerned,  the  statute  creating 
it,  the  fact  situation  involved,  and  the  particular  function  which  the  agency 
is  exercising. 

Not  only  by  the  original  statutes  creating  the  agencies,  but  by  other  legis- 
lation Congress  has  itself  subjected  the  independent  regulatory  agencies  to 
executive  control.  For  example,  the  President  has  been  authorized  to  apply 
the  Federal  Employees  Security  program  to  all  departments  and  agencies  of 
the  Government.44  This  includes  the  regulatory  commissions.  Hence  the  regu- 
latory commissions  are  also  subject  to  the  requirements  of  secrecy  governing 
employee  security  matters.  The  President's  power  to  remove  commission 
members  for  inefficiency,  neglect  of  duty,  or  malfeasance  (as  specified  in  the 
Federal  Trade,  Interstate  Commerce,  and  Atomic  Energy  Commissions  and 
the  Civil  Aeronautics  Board)  imply  that  he  may  exercise  a  certain  amount 
of  managerial  authority  over  the  Commissions. 

Thus  in  many  respects  the  functions  and  operations  of  the  so-called  in- 
dependent regulatory  agencies  are  subject  to  executive  control.  Referring  to 
my  discussion  of  the  fundamental  principle  of  separation  of  powers  above, 
the  extent  of  the  inquiry  which  can  be  made  by  Congress  of  one  of  the 
independent  agencies  should  be  determined  on  this  principle.  To  the  extent 
that  the  agency  exercises  executive  functions  it  would  have  the  right  and 
duty  to  furnish  or  withhold  information  from  congressional  inquiry  to  the 
same  extent  as  would  other  executive  departments  and  officers  of  the 
Federal   Government. 

On  July  12,  1955,  Attorney  General  Brownell  had  occasion  to  advise  the 
Chairman  of  the  Securities  and  Exchange  Commission  as  to  limits  of  con- 
gressional inquiry  into  executive  functions  of  the  SEC.  Attorney  General 
Brownell   stated : 

"With  regard  to  your  statement  that  the  Commission  is  bound  to  respect  the 
privileged  and  confidential  nature  of  communications  within  the  Executive 
Branch  of  the  Government  on  the  principles  as  set  forth  in  the  President's 


43  1  Richardson,  op.  cit.  supra  note  5.  at  219. 

"64    Stat.    477.    5    U.S.C.    S  22-3.    See   Executive   Order   No.    10450,    3   CFR   72    (Supp. 
1953)  ;  Cote  v.  Young,  351  U.S.  536  (1956). 
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letter  of  May  17,  1954,  to  the  Secretary  of  Defense,  I  concur.  Any  commu- 
nication within  the  Securities  and  Exchange  Commission  among  Commissioners 
or  the  Commissioners  and  the  employees  is  privileged  and  need  not  be 
disclosed  outside  of  the  agency.  Likewise  any  communication  from  others 
in  the  Executive  Branch  to  members  of  the  Commission  or  its  employees 
with  respect  to  administrative  matters  comes  within  the  purview  of  the 
President's  letter  of  May   17,  1954."  ^ 

Attorney  General  Brownell's  letter  thus  advised  that  the  executive  privilege 
applied  to  the  independent  agencies  as  to  "communications  within  the  Executive 
Branch"  and  "with  respect  to  administrative  matters."  The  executive  privilege 
of  course  does  not  apply  where  the  independent  agencies  are  exercising 
judicial  functions. 

However,  by  analogous  reasoning  the  doctrine  of  separation  of  powers 
provides  a  guide  to  the  limits  of  congressional  inquiry,  not  only  in  relation 
to  executive  functions  of  the  independent  agencies,  but  also  to  judicial 
functions.  Let  me  make  this  clear.  In  my  view,  whatever  the  practice  has 
been  in  the  treatment  of  these  independent  regulatory  agencies,  whenever  an 
agency  is  exercising  its  judicial  function  by  deciding  an  adversary  proceeding 
before  it,  it  should  be  just  as  free  of  any  demand  from  Congress  or  the 
Executive  Branch   as  a  court  would   be. 

Nor  does  the  executive  privilege  apply  to  the  independent  agencies  where 
they  are  exercising  legislative  functions.  Congressional  inquiry  is  thus  not 
so  limited  as  in  regard  to  executive  or  judicial  functions.  But  I  would  caution 
that  other  considerations  might  cause  Congress  itself  to  limit  its  inquiries 
on  even  legislative  functions.  Information  of  importance  to  competitors 
gathered  in  confidence  from  private  businesses,  for  example,  should  not  be 
publicized. 

It  should  not  be  forgotten  that  the  more  frequent  and  the  more  extensive 
the  congressional  inquiries  made  of  the  independent  agencies,  the  less  free  and 
truly   independent   those   regulatory   agencies   will   become. 

In  summary  : 

(1)  the  executive  privilege  applies  to  the  executive  functions  of  the 
independent   agencies ; 

(2)  the  executive  privilege  obviously  does  not  apply  to  judicial  functions : 
similarly, 

(3)  legislative  inquiry  into  the  legislative  functions  of  the  independent 
agencies  is  not  limited  by  any  executive  privilege,  but  there  are  other 
restraining   considerations,    some   of  which    I   have   noted   above. 

IV.    PROPOSED   LEGISLATION 

Finally,  I  come  to  two  bills  which  have  been  referred  to  the  Committee. 
The  first  is  S.  921,  85th  Cong.,  which  would  amend  §  161  of  the  Revised 
Statutes.  That  Section  is  a  codification  for  the  ten  executive  departments  of 
today  of  that  provision  of  the  1789  Act  respecting  the  Department  of  Foreign 
Affairs.  You  will  recall  that  I  discussed  that  act  in  the  second  part  of  my 
statement. 

Section  161  now  provides : 

"The  head  of  each  department  is  authorized  to  prescribe  regulations,  not 
inconsistent  with  law,  for  the  government  of  his  Department,  the  conduct  of 
its  officers  and  clerks,  the  distribution  and  performance  of  its  business,  and 
the  custody,  use,  and  preservation  of  the  record,  papers,  and  property  apper- 
taining to  it."  *6 

S.  921  would  amend  §  161  by  adding  a  last  sentence : 

"This  action  does  not  authorize  withholding  information  from  the  public 
or  limiting  the  availability  of  records  to  the  public." 

As  Deputy  Attorney  General,  I  expressed  my  views  on  this  bill  in  a  letter 
dated  June  13,  1957,  to  Senator  Eastland,  Chairman  of  the  Senate  Committee 
on  the  Judiciary.  Let  me  summarize  those  views. 

Insofar  as  the  purpose  of  S.  921  is  to  assure  the  full  and  free  flow  of 
information  to  the  public  where  not  inconsistent  with  the  national  interest, 
the   Department  of  Justice  is  in  full   accord.   We   believe   that  within  limits 


45  Reproduced  in  Hearings  on  Power  Policy.  Dixon  Yates  Contract.  Before  the  Sub- 
committee on  Antitrust  and  Monopoly  of  the  Senate  Committee  on  the  Judiciary,  84th 
Cong.,  1st  Sess.  378-379  (1955). 

"5  U.S.C.   §22. 
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the  Executive  and  Legislative  Branches  should  keep  the  public  informed  of 
their  activities,  and  should  make  available  information,  papers,  and  records. 
Without  doubt  both  branches  are  in  accord  with  this  fundamental  principle. 

We  do  believe  that  S.  921  would  not  clarify  §  161  of  the  Revised  Statutes. 
In  the  absence  of  legislative  history  or  more  specific  language  we  cannot 
determine  with  any  degree  of  certainty   the  effect  of  S.   921. 

A  recent  example  of  the  current  application  of  this  principle  to  the  Legis- 
lative Branch  is  illustrated  by  an  article  in  the  Washington  Evening  Star 
on   September  12,  1956.  The  article  reads  in  part  as  follows : 

"Congress  barred  the  public  from  1,131  of  its  3,121  committee  meetings 
in   1956,   or  more  than  one  third  of  them. 

"Spokesmen  for  several  of  those  committees  listed  such  things  as  national 
security,  government  efficiency  and  preserving  the  private  rights  of  witnesses 
as  reasons  for  closing  meetings." 

Such  a  statement  is  of  course  equally  applicable  to  the  proper  functioning 
of  the  Executive  Branch.  Obviously  it  is  equally  applicable  to  the  functioning 
of  the  Judicial  Branch.  Each  of  the  three  separate,  co-equal  and  co-ordinate 
branches  have  recognized  its  force  and  significance  in  their  relations  with 
each  other. 

We  in  the  Department  of  Justice  cannot  determine  whether  S.  921  would 
purport  to  override  the  principle  that  the  disclosure  of  certain  information 
would  be  inconsistent  with  the  national  interest.  If  Congress  believes  that 
any  amendment  to  §  161  of  the  Revised  Statutes  is  advisable,  it  is  equally 
advisable  that  any  such  amendment  make  it  much  clearer  than  S.  921  now 
would  that  Congress  does  not  ignore  that  principle.  As  S.  921  now  stands, 
it  is  impossible  to  determine  with  any  certainty  that  it  would  give  just 
recognition    to    that    principle. 

The  second  bill  is  S.  2148,  85th  Cong.,  a  bill  to  amend  Section  3  of  the 
Administrative   Procedure  Act  of  1946.47 

When  Congress  passed  the  Administrative  Procedure  Act  it  clearly  recognized 
beyond  question  or  doubt  that  there  are  functions  of  the  Government  where 
disclosure  would  be  inconsistent  with  the  national  interest,  and  that  the 
Government  cannot  otherwise  function  effectively.48  These  considerations,  which 
Congress  recognized  then,  I  have  discussed  above,  and  because  of  these 
considerations  I  am  opposed  to  the  passage  of  S.  2148. 

Certainly  in  the  time  available  it  is  not  possible  for  me  to  discuss  in  detail 
the  amendments  to  Section  3  of  the  Administrative  Procedure  Act  which 
S.  2148  would  make  and  my  reasons  for  opposing  them.  Those  will  be  discussed 
in  the  necessary  detail  in  the  Department's  report  on  the  bill. 
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A  Reply  to  Mr.  Rogers  :  The  Papers  of  the  Executive  Branch 

By  Bernard  Schwartz,  Professor  of  Law  at  New  York  University 

In  our  October,  1958,  issue  (44  A.B.A.J.  941),  we  published  Attorney  General 
Rogers'  statement  on  the  right  of  the  Executive  Branch  to  withhold  official 
documents  from  congressional  committees.  The  statement,  originally  given 
before  the  Subcommittee  on  Constitutional  Rights  of  the  Senate  Judiciary 
Committee,  argued  that  the  right  to  withhold  such  documents  sprang  from 
the  doctrine  of  separation  of  powers.  Mr.  Schwartz  answers  Mr.  Rogers 
in  this  article. 

******* 
In  the  October,  1958,  issue  of  the  Journal,  there  is  a  strong  presentation 
by  Attorney  General  William  P.  Rogers  of  the  right  of  the  Executive  Branch 
to  withhold  documents  and  other  materials  from  the  Congress.  Mr.  Rogers' 
paper  takes  an  extreme  view  of  the  privilege  of  the  Executive  to  withhold.1 
According  to  him,  it  is  an  established  principle  in  our  law  that  "in  response 
to    congressional    requests    for    documents,    the    Executive    should    exercise    a 


47  60  Stat.  238.  5  U.S.C.  §  1002. 

4S  See  for  example,  S.  Rep.  No.  752.  79th  Cong..  1st  Sess.  (1945). 

1  Rogers,    Constitutional   Law:   The  Papers  of  the  Executive  Branch,  44    A.B.A.J.   941 

(1958). 
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discretion  as  to  whether  their  production  would  serve  a  public  good  or 
would  be  contrary   to  the  public  interest."2 

The  view  of  the  Attorney  General  on  so  important  a  constitutional  question 
is,  of  course,  entitled  to  the  greatest  respect.  It  should,  all  the  same,  be  borne 
in  mind  that  even  a  formal  opinion  of  the  Government's  highest  legal  officer 
is  not,  like  the  decision  of  a  court,  an  authoritative  formulation  of  the  law. 
It  is  entitled  only  to  the  weight  that  its  inherent  merit  wins  for  it.  As  the 
late  Justice  Jackson,  himself  a  former  Attorney  General,  aptly  characterized 
it,  the  view  of  the  Attorney  General  is  "partisan  advocacy," 3  which  cannot 
bind  later  judicial  judgment. 

The  Attorney  General  cites  three  principal  sources  of  authority  for  the 
Executive  privilege  asserted  by  him:  (1)  Executive  practice;  (2)  judicial 
decisions;    and    (3)    separation   of  powers.   These   will   be   discussed   in   turn. 

I.    EXECUTIVE   PKACTICE 

It  is  true  that  there  have  been  Executive  refusals  to  comply  with  con- 
gressional investigative  demands.  Such  Executive  practice  can,  however,  of 
itself  hardly  be  considered  as  conclusive  or  foreclose  independent  inquiry 
into  the  law,  in  the  absence  of  an  authoritative  judicial  decision  on  the 
subject.  That  there  have  been  refusals  by  the  Executive  to  supply  information 
to  the  Congress  does  not  necessarily  prove  that  such  refusals  were  legally 
justified. 

A  governmental  practice  conceived  in  error  does  not  become  elevated  to 
the  plane  of  legality  merely  because  the  error  has  been  long  persisted  in. 
In  the  celebrated  Erie  Railroad  case,4  the  Supreme  Court  held  invalid  a 
century-old  doctrine  governing  the  law  to  be  applied  in  federal  cases.  The 
Court  was  not  dissuaded  by  the  fact  that  the  uniform  practice  in  the  federal 
courts  had  been  in  accordance  with  the  overruled  doctrine.  If  this  is  true  of 
an  erroneous  decision  (followed  as  an  authoritative  precedent  for  so  long) 
of  the  Supreme  Court  itself,  it  must  certainly  be  true  of  an  Executive  practice 
which,  as  we  shall  see,  finds  no  basis  in  judicial  decision.  Executive  practice 
alone  cannot  authorize  Executive  acts  which  have  no  other  legal  basis. 

This  would  be  true  even  if  the  Executive  practice  cited  by  Mr.  Rogers 
were  uniform  and  unopposed.  In  actuality,  the  Congress  has  never  assented 
to  the  claim  that  the  Executive  can  determine,  in  its  discretion,  what  docu- 
ments it  will  withhold.  An  extremely  suggestive  precedent  is  to  be  found  in 
the  Senate  in  1886.  In  January  of  that  year,  the  Senate  passed  a  resolution 
directing  the  Attorney  General  to  transmit  certain  Department  of  Justice 
documents.  Upon  the  Attorney  General's  refusal  to  transmit  the  papers 
requested,  the  Senate  Committee  on  the  Judiciary  submitted  a  report  which 
strongly  affirmed  the  right  of  Congress  to  receive  the  information  requested : 

"It  is  believed  that  there  is  no  instance  of  civilized  governments  having 
bodies  representative  of  the  people  or  of  states  in  which  the  right  and  power 
of  those  representative  bodies  to  obtain  in  one  form  or  another  complete 
information  as  to  every  paper  and  transaction  in  any  of  the  executive  depart- 
ments thereof  does  not  exist,  even  though  such  papers  might  relate  to  what  is 
ordinarily  an  executive  function  .  .  .  'Why  should  the  facts  as  they  may  appear 
from  the  papers  on  file  be  suppressed,  Is  it  because  that,  being  brought  to 
light,  it  would  appear  that  malice  and  misrepresentation  and  perjury  are 
somewhat  abundant  .  .  .  ?' " B 
Following   this   report,    the    Senate    strongly    censured   the   Attorney   General. 

In  the  debate  in  the  Senate,  Senator  Edmunds,  the  then  chairman  of  the 
Judiciary  Committee,  referred  to  the  "universal  power  of  knowledge  and 
information  of  the  two  Houses  of  Congress  in  respect  to  every  operation  of 
the  Government  of  the  United  States  and  every  one  of  its  officers,  foreign 
and  domestic."  According  to  him,  both  Houses  of  the  Congress  had  a  "right 
to  know  everything  that  is  in  the  executive  departments  of  the  Government."  8 

The  learned  Senator  stated  that  this  was  the  first  instance  in  some  forty 
years  in  which  either  House  had  failed  "on  its  call  to  get  information  that  it 
has  asked  for  from  the  public  departments  of  the  Government." 


2  Id.  at  944. 

3  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579.  649,  note  17   (1952). 
*  Erie  Railroad  Co.  v.  Tompkins,  304  U.S.  64  (1938). 

6  Senate  Misc.  Docs.  237^3  (1893). 
« 17  Cong.  Rec.  2215. 
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The  committees  of  either  House,  said  he,  "have  always  obtained  from  the 
departments  on  their  mere  request  everything  that  either  House  or  its  com- 
mittees thought  necessary  for  the  proper  discharge  of  their  duties." 7 

Executive  refusals  to  furnish  papers  to  the  Congress  have  been  relatively 
few  by  comparison  with  the  whole  mass  of  instances  in  which  congressional 
demands  for  information  have  been  complied  with.  If  Executive  and  legis- 
lative practice  is  to  be  considered,  the  grants  as  well  as  the  refusals  of 
information  should  be  weighed.  The  readiness  displayed  by  the  Executive 
in  innumerable  cases  in  furnishing  information  to  committees  of  both  Houses 
is  at  least  as  strong  as  a  precedent  as  the  comparatively  few  instances  of 
refusals. 

II.    JUDICIAL   DECISIONS 

The  Attorney  General,  in  his  paper,  cited  no  case  directly  supporting  his 
extreme  assertion  of  Executive  privilege.  As  against  the  lack  of  decisions  in 
support  of  the  Attorney  General's  view,  there  is  a  veritable  mass  of  contrary 
authority,  which  resoundingly  repudiates  the  whole  concept  of  privilege, 
even  in  cases  involving  only  private  litigants. 

In  the  first  place,  it  should  be  noted  that  John  Henry  Wigmore,  the  dean 
of  the  American  law  on  the  subject,  strenuously  opposed  the  whole  concept 
of  Executive  privilege.  Much  of  Volume  8  of  his  monumental  Treatise  on 
Evidence  is  devoted  to  a  demolition  of  the  claims  of  those  who  assert  the 
doctrine  of  privilege.  Wigmore  is  particularly  caustic  with  regard  to  the 
argument  that,  in  such  cases,  the  public  interest  against  disclosure  must  be 
considered  paramount  to  the  individual  interest  of  private  litigants,  declaring : 

"As  if  the  public  interest  were  not  involved  in  the  administration  of  justice. 
As  if  the  denial  of  justice  to  a  single  suitor  were  not  as  much  a  public 
inquiry  as  is  the  disclosure  of  any  official  record.  When  justice  is  at  stake, 
the  appeal  to  the  necessities  of  the  public  interest  on  the  other  side  is  of 
no  superior  weight.  'Necessity,'  as  Joshua  Evans  said,  'is  always  a  suspicious 
argument,  and  never  wanting  to  the  worst  of  causes.'  " 8 

That  the  Executive  does  not  have  the  authority  to  withhold,  even  from 
private  litigants,  papers  merely  because  it  feels  that  disclosure  would  be 
contrary  to  public  interest  is  shown  by  Crosby  v.  Pacific  8.S.  Lines.9  The  court 
there  expressly  relied  upon  Wigmore  in  rejecting  a  claim  of  official  privilege. 
The  fact  pattern  was  somewhat  unusual.  The  case  arose  out  of  a  civil  bank- 
ruptcy proceeding.  A  witness,  who  was  an  official  of  the  British  Ministry  of 
Supply  (not  a  party  to  the  case),  declined,  on  cross-examination,  to  produce 
internal  correspondence  and  memorandums  of  the  Ministry,  on  the  ground 
that  they  were  "confidential"  documents  belonging  to  the  British  Government. 
The  case  is  relevant  for  our  purposes  because  the  federal  court  specifically 
stated  that  it  would  treat  the  British  Ministry  by  the  same  standard  as 
would  "apply  to  a  similar  department  of  Government  here."  And  the  court 
concluded  that  there  was  no  valid  privilege  in  a  case  like  this,  saying : 

"It  is  enough  to  say  that  for  one  to  claim  a  privilege,  he  must  make  a 
showing  that  he  is  entitled  to  one,  and  that  no  such  showing,  in  our  opinion, 
was  made  here." 

In  other  words,  according  to  the  instant  court,  an  Executive  department 
cannot  refuse  to  disclose  merely  by  raising  a  claim  of  official  privilege. 

Just  as  important  is  the  fact  that  the  court  strongly  emphasized  that  it  is 
the  function  of  the  court,  not  the  Executive,  to  determine  what  evidence  is 
privileged.  An  attempt  was  made  to  bring  the  case  under  a  California  statute 
applicable  "when  public  interest  would  suffer  by  disclosure."  But,  asked  the 
court,  "Does  this  mean  that  [the  executive  official]  is  final  authority  on 
that  point?  All  reason  says  that  the  question  is  one  for  the  court  to  deter- 
mine." This  is  wholly  contrary  to  Mr.  Rogers'  assertion  that  it  is  for  the 
Executive  itself  to  determine  what  matters  must  remain  concealed  in  its 
departmental  pigeonholes. 

Similarly,  in  Reynolds  v.  United  States,10  the  court  rejected  a  broad  claim 
of  Executive  privilege,  holding  categorically  that  it  was  the  court,  not  the 
Executive,  who  had   the  last  word  on  the  question.   The  Supreme   Court,  in 


7  Ibid.  See  also  3  Hinds'  Precedents  2-3,  85-86. 
8Wijrmore  on  Evidence  790  (1940). 

9  133  F.2d  470  (9th  Cir.  1943).  eert.  denied,  319  U.S.  752  (1943). 

10  192  F.2d  987  (D.C.  Cir.  1951). 
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reversing,  expressly  declined  to  consider  the  broad  proposition  of  privilege 
raised  by  the  Government,  but  decided  instead  on  other  grounds.  Yet  it  is 
important  to  note  that,  even  so,  the  highest  Court  was  careful  to  state  that 
the  determination  of  privilege  must  be  made  by  the  Court,  declaring  expressly, 
"Judicial  control  over  the  evidence  in  a  case  cannot  be  abdictated  to  the 
caprice  of  executive  officers." u 

Nor  are  these  the  only  cases  rejecting  the  extreme  claim  of  Executive 
privilege  in  courtroom  proceedings.  In  United  States  v.  Certain  Parcels  of 
Land,12  a  condemnation  action  by  the  Government,  the  defendant  sought 
certain  internal  Department  of  Justice  files.  Of  course,  the  Government  was 
quick  to  claim  privilege ;  but  its  claim  was  not  sustained  by  the  court.  The 
court's  language  is  extremely  thought-provoking  to  those  who  have  uncritically 
accepted  the  extreme  arguments  re  privilege  of  the  Executive  Branch : 

"In  short  the  Government's  claim  of  immunity  under  the  Attorney  General's 
regulations  does  not  rest  upon  any  privilege  'established  in  the  law  of  evi- 
dence .  .  .'  The  sole  ground  for  the  claim  is  that  the  documents  are  'confidential 
reports  in  Department  of  Justice  files' ;  the  Government's  theory  being,  as 
stated  before,  that  'reports  in  the  Department  of  Justice  files'  are  privileged 
because  made  confidential  by  Order  No.  3229   (Revised). 

"Clearly  there  is  no  such  privilege  known  to  the  law  of  evidence.  The  most 
that  can  be  said  for  the  Government's  position  is  that  there  is  a  general 
public  policy  against  unnecessary  disclosure  of  files  of  the  executive  branches 
of  the  Government.  However,  this  policy  may  readily  be  outweighed  by  the 
public  interest  in  disclosure  when  such  files  contain  documents  of  evidentiary 
value  in  a  court  of  justice."  13 

Another  case  along  this  line  is  Zimmerman  v.  Poindexter,11  where,  in  a 
civil  suit  for  wrongful  imprisonment,  the  plaintiff  by  subpoena  sought  to  get 
certain  files  from  the  Army  including  Federal  Bureau  of  Investigation  reports. 
The  court  there  too  rejected  the  claim  that  it  was  for  the  Executive  itself 
to  determine  what  documents  to  withhold.  According  to  the  court,  it  itself 
had  to  make  that  determination.   Said  the  court : 

"We  conclude  by  holding  that  to  sustain  the  assertion  of  privilege  of 
concealment  under  the  specific  situation  before  the  court  would  be  tantamount 
to  abdicating  an  inherent  judicial  function  of  determining  the  facts  upon 
which   the  admissibility  of  evidence  in  a  case  depends.  This  we  cannot  do." 

Also  of  moment  here  is  the  line  of  criminal  cases  where  executive  privilege 
has  been  asserted.  These  cases  have  uniformly  rejected  the  Executive  claims 
and  have  culminated  in  the  recent  decision  of  the  Supreme  Court  in  Jenclcs  v. 
United  States.15  In  Jencks,  the  Court  refused  to  allow  Executive  privilege 
to  permit  even  Federal  Bureau  of  Investigation  files  to  be  withheld  from 
defendant,  even  without  a  showing  on  his  part  how  the  files  sought  were 
directly  relevant  to  his  defense.  The  need  for  justice,  said  the  Court,  is 
greater  than  any  prejudice  "attendant  upon  the  possible  disclosure  of  state 
secrets  and   other  confidential   information   in  the   Government's   possession." 

It  is  recognized  that  there  are  many  who  do  not  agree  with  the  Jencks 
decision  and  that  there  has,  indeed,  been  enacted  a  law  which  seeks  to 
correct  its  too  extreme  effects.  But  can  it  seriously  be  contended  that  a 
Court  which  held  that  a  private  individual  must  be  given  access  even  to 
Federal  Bureau  of  Investigation  files  would  refuse  to  hold  that  the  elected 
representatives  of  the  people  are  entitled  to  at  least  the  same  access?  Certainly, 
a  tribunal  which  decided  Jencks  the  way  it  did  would  be  most  unlikely  to 
give  free  rein  to  the  advocates  of  absolute  Executive  privilege  vis-a-vis 
the  Congress. 

If  the  cases  reject  the  claim  of  a  privilege  in  the  Executive  to  determine 
what  papers  should  be  withheld  from  a  private  litigant,  how  much  more 
should  that  claim  be  rejected  where  the  Congress  is  concerned !  It  is  true 
that  the  administration  of  justice  between  private  litigants  is  important 
and  is  not  to  be  over- ridden  except  in  the  face  of  compelling  necessity.  In 
such  cases,  however,  governmental  necessities  may  outweigh  the  needs  of 
the  private  parties.  The  same  does  not  apply  to  a  congressional  investigation. 


11  United  States  v.  Reynolds,  345  U.S.  1,  9  (1952). 

"15  F.R.D.  224. 

13 Id.  at  230  (Italics  added). 

"74  F.  Supp.  933  (D.  Hawaii  1947). 

15 353  U.S.  657  (1957). 
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Here  it  is  not  merely  the  rights  of  individual  litigants  that  are  at  stake. 
The  elected  representatives  of  the  people  are  asserting  their  need  for  in- 
formation on  behalf  of  the  nation  itself,  so  that  their  legislative  power  may 
be  guided  in  its  exercise  by  knowledge  of  what  needs  to  be  known.  In  such 
a  case,  can  the  Executive  pull  down  in  the  legislature's  face  the  curtain  of 
official  secrecy  ? 16 

It  is  important  to  bear  in  mind  that  the  investigating  power  of  the  Congress 
is  one  which  has  its  antecedents  in  centuries  of  Anglo-American  history. 
The  roots  of  the  power  lie  deep  in  the  British  Parliament.  Under  the  leading 
modern  British  case;  "the  Commons  are,  in  the  words  of  Lord  Coke,  the 
general  inquisitors  of  the  realm  .  .  .  they  may  inquire  into  every  thing 
which  it  concerns  the  public  weal  for  them  to  know." " 

It  may  be  claimed  that  Lord  Coke's  famous  assertion  referred  to  in  this 
quote  is  too  extreme  when  applied  to  our  Congress.  It  has  been  argued  that 
the  British  precedent  is  not  apposite  because  the  Parliament  was,  unlike 
the  Congress,  originally  a  judicial  body.18  More  recent  scholarship,  however, 
vigorously  denies  that  Parliament  ever  really  was  a  court  in  our  modern 
sense  of  the  term.19  Then,  too,  the  English  cases  on  legislative  investory 
authority  all  arose  long  after  Parliament  clearly  ceased  to  be  a  court.  Thus, 
even  if  Parliament  had  once  been  a  judicial  body,  that  should  hardly  affect 
the  value  for  us  of  precedents  that  took  place  long  after  it  had  ceased  to 
be  such. 

It  is  relevant  to  note  that  a  member  of  the  very  first  Supreme  Court  spoke 
of  the  investigatory  power  of  the  House  of  Representatives  in  language 
strikingly  similar  to  that  of  Lord  Coke.  Lecturing  in  Philadelphia  in  1791, 
Mr.  Justice  Wilson  affirmed : 

"The  House  of  Representatives  .  .  .  form  the  grand  inquest  of  the  state. 
They  will  diligently  inquire  into  grievances  arising  both  from  men  and 
things."20 

Can  it  reasonably  be  claimed  that  the  "grand  inquest"  of  the  nation  does 
not  have  the  broadest  investigatory  power  over  the  Executive?  Congressional 
powers  of  inquiry  are  not  limited  to  those  possessed  by  the  courts.  The 
Congress  itself  has  stated  that,  insofar  as  its  investigatory  authority  was 
concerned,  it  "was  in  the  relation  of  a  grand  jury  to  the  Nation," a  and  the 
Supreme  Court  has  taken  a  similar  position.22 

Most  pertinent  in  this  connection  perhaps,  is  a  1951  Massachusetts  decision 
which  arose  directly  out  of  an  Executive  attempt  to  pull  down  in  the  legis- 
lature's face  the  curtain  of  official  secrecy.  In  1951,  the  Massachusetts  De- 
velopment and  Industrial  Commission  (an  agency  within  the  Executive 
Department)  ordered  a  study  made  of  business  conditions.  When  this  study 
was  completed  and  a  report  made,  the  state  senate  ordered  the  chairman  of 
the  commission  to  produce  the  report.  He  refused,  asserting  that  "the  legis- 
lature may  not  attempt  to  interfere  with  action  taken  by  the  executive 
department."  He  was  backed  up  in  his  definance  by  a  formal  vote  of  the 
commission  directing  that  the  report  be  turned  over  to  a  private  advisory 
group.  Thus  there  was  squarely  presented  to  a  court  for  the  first  and  only 
time  the  direct  question  of  whether  the  Executive  can  refuse  to  turn  over 
to  the  legislature  an  internal  communication  on  the  ground  of  Executive 
privilege. 

The  claimed  privilege  was  wholly  rejected  by  the  Massachusetts  court, 
which  upheld  the  power  of  the  state  senate  to  enforce  its  demand  for  the 
report  by  contempt  proceedings  if  need  be.   According  to  the  court : 

"If  the  legislative  department  were  to  be  shut  off  in  the  manner  proposed 
from  access  to  the  papers  and  records  of  executive  and  administrative  de- 
partments, boards,  and  commissions,  it  could  not  properly  perform  its  legis- 
lative functions."  a 

It  needs  little  iteration  to  note  the  extreme  relevancy  of  this  Massachusetts 
decision.  Here  we  have  the  only  case  in  which  the  pretensions  of  the  Executive 


19  Compare  Taylor,  Grand  Inquest  98  (1955). 

17  Howard  v.  Gosset.  10  Q.B.  359.  379  (1S45). 

18  See  Kilbourn  v.  Thompson.  103  U.S.  16S,  189  (1880). 

19  See  Potts.  74  U.  of  Pa.  L.  Rev.  692-700  (1926). 

20  Works  of  James  Wilson  29  (1896). 

21  3  Hinds'  Precedents  86. 

22  Oklahoma  Press  Publishing  Co.  v.  Wallina.  327  U.S.  18«  (1946). 
=3  Opinion  of  the  Justices,  328  Mass.  655,  661  (1951). 
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to  a  power  to  withhold  documents  from  the  legislature  on  the  ground  of 
official  privilege  were  squarely  presented  to  a  court.  And  the  court  expressly 
repudiated  the  gratuitous  assumption  of  such  a  power  in  the  Executive  to 
frustrate  a   legislative   inquiry. 

At  issue  in  the  Massachusetts  case  was  the  claimed  privilege  of  the  Executive 
with  regard  to  communications  within  an  Executive  agency.  It  should  be 
noted  that  these  are  exactly  the  communications  asserted  to  be  wholly 
privileged  in  the  President's  letter  of  May  17,  1954,  to  the  Secretary  of 
Defense,  which  was  so  strongly  relied  on  by  Mr.  Rogers.24  Yet,  in  the  one 
case  where  the  claimed  privilege  has  had  to  run  the  judicial  gauntlet,  it  was 
weighed  in  the  balance  and  found  wanting  by  the  highest  court  of  Massa- 
chusetts. 

III.    SEPARATION    OF    POWERS 

The  separation  of  powers  is  relied  upon  by  the  Attorney  General  as  the 
great  doctrinal  support  for  the  Executive  privilege  against  the  Congress. 
In  actuality,  that  doctrine  does  not  really  help  us  with  the  problem.  The 
separation  of  powers  was  also  used  by  Mr.  Rogers'  predecessor  in  justifying 
the  President's  letter  of  May  17,  1954.  Each  branch,  said  Attorney  General 
Brownell  then,  "shall  be  limited  to  the  exercise  of  the  powers  appropriate 
to  its  own  department  and  no  other."25  But  this  begs  the  question  as  far 
as  the  problem  at  issue  is  concerned,  for  it  does  not  in  any  way  tell  us 
to  what  "powers  appropriate  to  its  own  department"  the  authority  of  the 
Congress  is  limited.  The  implication  is  that  congressional  authority  is  limited 
to  the  enactment  of  laws:  in  no  other  way  can  it  act.  Such  an  interpretation 
by  the  Attorney  General  of  the  powers  of  the  Congress  is,  however,  wholly 
out  of  line  with  modern  theory  and  practice  on  the  proper  role  of  a  legislative 
assembly   in  a    democratic   state. 

As  that  organ  of  the  Federal  Government  which  alone  is  vested  with  the 
power  to  enact  laws,  the  primary  province  of  the  Congress  is,  of  course,  to 
legislate.  It  would,  nevertheless,  be  erroneous  to  think  of  the  functions  of 
a  modern  legislative  assembly  solely  in  terms  of  lawmaking.  Important 
though  the  legislative  function  itself  may  be,  a  legislative  body  is  hardly 
worthy  of  the  title  of  Congress  or  Parliament  if  it  merely  grinds  out  legisla- 
tion as  a  sausage  maker  grinds  out  sausages. 

As  strong  a  statement  as  any  upon  the  right  of  the  Congress  to  obtain 
the  information  necessary  for  informed  exercise  of  its  functions  is  that 
made  for  a  unanimous  Supreme  Court  by  Mr.  Justice  Van  Devanter  in  the 
famous  case  of  McGrain  v.  Daugherty.  "We  are  of  the  opinion,"  reads  the 
decision  of  the  Court  there,  "that  the  power  of  inquiry — with  process  to  en- 
force it — is  an  essential  and  appropriate  auxiliary  to  the  legislative  func- 
tion ...  A  legislative  body  cannot  legislate  wisely  or  effectively  in  the 
absence  of  information  respecting  the  conditions  which  the  legislation  is  en- 
tended  to  affect  or  change :  and  where  the  legislative  body  does  not  itself 
possess  the  requisite  information — which  not  infrequently  is  true — recourse 
must  be  had  to  others  who  do  possess  it  .  .  .  Thus  there  is  ample  warrant 
for  thinking,  as  we  do,  that  the  constitutional  provisions  which  commit 
the  legislative  function  to  the  two  Houses  are  intended  to  include  this 
attribute  to  the  end  that  the  function  may  be  effectively   exercised." 

In  Justice  Van  Devanter's  view,  the  power  to  obtain  information  is  in- 
cluded in  the  grant  to  the  Congress  in  Article  I  of  the  Constitution  of  legis- 
lative power.  But,  if  this  view  is  correct  Cand  it  is  supported  by  the  author- 
ity of  the  entire  Supreme  Court),  it  refutes  the  constitutional  basis  unon 
which  the  Attorney  General's  view  purports  to  rest.  Even  if  the  separation 
of  powers  doctrine  requires,  as  the  Attorney  General  asserts,  that  each 
branch  shall  be  limited  to  the  powers  appropriate  to  its  own  department, 
that  does  not  affect  the  congressional  right  to  informatitn.  For  MeOrain  v. 
Daugherty  holds  that  the  authority  to  obtain  information  is  an  essential 
attribute    of   the   powers   appropriate    to    the   legislative    department. 

In  truth,  if  the  separation  of  powers  has  anything  to  tell  us  on  the 
subject  under  discussion,  it  is  that  the  Congress  has  the  right  to  obtain 
information  from  any  source — even  from  officials  of  departments  and  agencies 


24  Rotrers,  supra  note  1,  at  1009. 

""  Memnrantlum  of  Attorney  General  in  support  of  President's  letter  of  May  17,  1954. 

26  273  U.S.  135.  174-75  (1927).. 
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in  the  Executive  Branch.  In  the  United  States  there  is,  unlike  the  situation 
which  prevails  in  a  parliamentary  system  such  as  that  in  Britain,  a  clear 
separation  between  the  Legislative  and  Executive  Branches.  It  is  this  very 
separation  that  makes  the  congressional  right  to  obtain  information  from 
the  Executive  so  essential,  if  the  functions  of  the  Congress  as  the  elected 
representatives  of  the  people  are  adequately  to  be  carried  out.  The  absence  of 
close  rapport  between  the  Legislative  and  Executive  branches  in  this  country, 
comparable  to  those  which  exist  under  a  parliamentary  system,  and  the 
nonexistence  in  the  Congress  of  an  institution  such  as  the  British  question 
period,  have  perforce  made  reliance  by  the  Congress  upon  its  right  to  obtain 
information  from  the  Executive  essential  if  it  is  intelligently  to  perform  its 
legislative  tasks.  Unless  the  Congress  possesses  the  right  to  obtain  Executive 
information,  its  power  of  oversight  of  administration  in  a  system  such  as 
ours  becomes  a  power  devoid  of  most  of  its  practical  content,  since  it  de- 
pends for  its  effectiveness  solely  upon  information  parceled  out  ex  gratia  by 
the  Executive. 

IV.    CONCLUSION 

If  the  prior  portions  of  this  article  have  demonstrated  anything,  it  is  that 
the  claim  of  an  Executive  privilege  to  restrict  the  Congress's  access  to  its 
papers  has  no  legal  justification.  It  is  supported  by  neither  statutes  nor 
judicial  precedents.  It  must  rest,  therefore,  solely  upon  inherent  authority. 
But  the  vague  claim  of  Executive  prerogative  (even  assuming  arguendo  that 
it  may  be  valid  as  a  matter  of  internal  administration  where  only  private 
parties  are  concerned)  must  surely  give  way  before  the  clear  constitutional 
power  of  the  Congress  to  seek  information.  Otherwise  the  admitted  congres- 
sional powers  of  legislation  and  oversight  would  be  at  the  mercy  of  a  de- 
partment or  agency  when  the  information  necessary  to  intelligent  exercise  of 
those  powers  happened  to  be  in  the  possession  of  such  department  or  agency. 

To  be  sure,  departments  and  agencies  have  a  natural  desire  to  be  wholly 
free  of  investigatory  demands.  But  the  possibilities  of  administrative  incon- 
venience here  are  surely  outweighed  by  the  overriding  public  interest  in  hav- 
ing the  affairs  of  the  Government  carried  on  free  of  the  "paper  curtain"  of 
official  secrecy. 

The  claim  of  the  Attorney  General  that  the  Government  cannot  carry  on 
its  business  if  its  internal  workings  are  fully  subject  to  congressional  inquiry 
is  not  a  new  one.  A  similar  pretension  was  raised  in  court  in  one  of  the 
great  state  trials  of  eighteenth-century  England.  There,  counsel  for  the 
Governor  and  Council  of  the  East  India  Company  sought  not  to  produce  the 
council  records,  because,  said  he,  it  would  lead  to  "many  inconveniences  and 
ill  consequences  to  exhibit  the  proceedings  of  the  Council  in  an  open  court 
of  justice,  especially  as  they  may  sometimes  contain  secrets  of  the  utmost 
importance  to  the  interest  and  even  to  the  safety  of  the  state." 

The  court  rejected  this  claim  of  privilege,   saying : 

"We  are  not  surprised  that  the  Governor  General  and  Council  should  be 
desirous  to  prevent  their  books  being  examined,  which  might  tend  to  the 
consequences  they  mention  .  .  .But  at  the  same  time  it  is  a  matter  of  justice 
that,  if  they  contain  evidence  material  to  the  parties  in  civil  suits,  they  may 
have  an  opportunity  of  availing  themselves  of  it." 

To  the  dangers  of  abuse  adverted  to  by  counsel,  the  court  declared  that  it 
itself  would  ensure  that  proper  use  was  made  of  the  records  produced : 

"When  it  is  necessary  they  should  be  produced,  the  Court  will  take  care 
they  are  not  made  an  improper  use  of."27 

When  any  individual,  from  the  highest  to  the  lowest,  is  required  to  heed 
the  call  of  justice  in  the  courts — no  matter  how  piddling  the  particular 
case — can  it  be  claimed  that  any  public  officer  is  not  subject  to  the  even  more 
important  demands  of  the  "grand  inquest  of  the  nation"?  In  Bentham's 
famous    words : 

"Were  the  Prince  of  Wales,  the  Archbishop  of  Canterbury,  and  the  Lord 
High  Chancellor,  to  be  passing  by  in  the  same  coach  while  a  chimney  sweeper 
and  a  barrowwoman  were  in  dispute  about  a  halfpennyworth  of  apples,  and 
the  chimneysweeper  or  the  barrowwoman  were  to  think  proper  to  call  upon 
them  for  their  evidence,  could  they  refuse  it?  No;   most  certainly."28 


"  Trial  of  Maharajah  Nuvrlocomar,  20  How.  St.  Tr.  1057  (1770). 
28  Bentham's  Works  ?.20. 
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If  this  is  true  in  a  court,  how  much  more  true  must  it  be  in  an  inquiry  by 
the  elected  representatives  of  the  people  themselves.  "The  public,"  declared 
Lord  Hardwicke,  L.C.,  "has  a  right  to  every  man's  evidence."29  Shall  this 
be  true  of  the  most  paltry  private-law  case,  and  not  of  the  evidence  sought 
in  an  investigation  authorized  by  solemn  resolution  of  the  people's  represen- 
tatives, in  Congress  assembled?  To  assert  that  Executive  and  administrative 
agencies  are  not  subject  to  the  fullest  congressional  scrutiny  is  to  advance  an 
argument  as  untenable  today  as  it  was  when  cast  in  the  language  of  the 
Plantagenets,  the  Tudors  and  the  Stuarts.  If  that  position  were  deemed 
valid,  the  fiat  of  the  Executive  and  not  the  will  of  the  people,  would  be  the 
.supreme  law  of  the  land. 

There  is  no  such  avenue  of  escape  from  the  overriding  investigatory  power 
of  the  Congress.  Executive  agencies  being  investigated  must  not  themselves 
determine  which  of  their  files  and  records  should  be  made  available;  nor 
must  their  mere  ipse  dixit  be  conclusive  that  their  claims  of  privilege  are 
justified.  On  the  contrary,  to  the  claim  of  Executive  privilege  to  withhold 
information  from  it,  the  Congress  must  respond,  as  once  did  William  Pitt, 
the  elder,  "We  are  called  the  Grand  Inquest  of  the  Nation,  and  as  such  it  is 
our  duty  to  inquire  into  every  Step  of  public  management,  either  Abroad 
or  at  Home,  in  order  to  see  that  nothing  has  been  done  amiss."30 

SUPPLEMENTAL  MATERIAL 

[40  Op.  A.  G.  45    (1041) | 

Position  of  the  Executive  Departments  Regarding  Investigative   Reports 

It  is  the  position  of  the  Department  of  Justice,  restated  now  with  the  ap- 
proval and  at  the  direction  of  the  President,  that  all  investigative  reports  are 
confidential  documents  of  the  executive  department  and  that  congressional  or 
public  access  thereto  would  not  be  in  the  public  interest. 

This  accords  with  the  conclusions  reached  by  a  long  line  of  predecessors  in 
the  office  of  Attorney  General  and  with  the  position  taken  by  the  President 
from  time  to  time  since  Washington's  administration ;  and  this  discretion  in 
the  executive  branch  has  been  upheld  and  respected  by  the  judiciary. 

April  30,  1941. 
Hon.  Carl  Vinson, 
Chairman,  House  Committee  on  Naval  Affairs. 

My  Dear  Mr.  Vinson  :  I  have  your  letter  of  April  23,  requesting  that  your 
committee  be  furnished  with  all  Federal  Bureau  of  Investigation  reports  since 
June  1939,  together  with  all  future  reports,  memoranda,  and  correspondence 
of  the  Federal  Bureau  of  Investigation,  or  the  Department  of  Justice,  in  con- 
nection with  "investigations  made  by  the  Department  of  Justice  arising  out  of 
strikes,  subversive  activities  in  connection  with  labor  disputes,  or  labor  dis- 
turbances of  any  kind  in  industrial  establishments  which  have  naval  contracts, 
either  as  prime  contractors  or  subcontractors." 

Your  request  to  be  furnished  reports  of  the  Federal  Bureau  of  Investigation 
is  one  of  the  many  made  by  congressional  committees.  I  have  on  my  desk  at 
this  time  two  other  such  requests  for  access  to  Federal  Bureau  of  Investigation 
files.  The  number  of  these  requests  would  alone  make  compliance  impracticable, 
particularly  where  the  requests  are  of  so  comprehensive  a  character  as  those 
contained  in  your  letter.  In  view  of  the  increasing  frequency  of  these  requests, 
I  desire  to  restate  our  policy  at  some  length,  together  with  the  reasons  which 
require  it. 

It  is  the  position  of  this  Department,  restated  now  with  the  approval  of  and 
at  the  direction  of  the  President,  that  all  investigative  reports  are  confidential 
documents  of  the  executive  department  of  the  Government,  to  aid  in  the  duty 
laid  upon  the  President  by  the  Constitution  to  "take  care  that  the  laws  be 
faithfully  executed,"  and  that  congressional  or  public  access  to  them  would 
not  be  in  the  public  interest. 


?:' 12  Cohbett's  Parliamentary  History  093. 

3»13   Commons    Debates   172.   For  a   more  exhaustive  treatment  of  the  subject  of  this 
paper  by  the  present  writer,  see  the  March,   1959,  issue  of  the  California  Law  Review. 
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Disclosure  of  the  reports  could  not  do  otherwise  than  seriously  prejudice 
law  enforcement.  Counsel  for  a  defendant  or  prospective  defendant,  could  have 
no  greater  help  than  to  know  how  much  or  how  little  information  the  Govern- 
ment has,  and  what  witnesses  or  sources  of  information  it  can  rely  upon.  This 
is  exactly  what  these  reports  are  intended  to  contain. 

Disclosure  of  the  reports  at  this  particular  time  would  also  prejudice  the 
national  defense  and  be  of  aid  and  comfort  to  the  very  subservise  elements 
against  which  you  wish  to  protect  the  country.  For  this  reason  we  have  made 
extraordinary  efforts  to  see  that  the  results  of  counterespionage  activities  and 
intelligence  activities  of  this  Department  involving  those  elements  are  kept 
within  the  fewest  possible  hands.  A  catalogue  of  persons  under  investigation 
or  suspicion,  and  what  we  know  about  them,  would  be  of  inestimable  service 
to  foreign  agencies ;  and  information  which  could  be  so  used  cannot  be  too 
closely  guarded. 

Moreover,  disclosure  of  the  reports  would  be  of  serious  prejudice  to  the 
future  usefulness  of  the  Federal  Bureau  of  Investigation.  As  you  probably 
know,  much  of  this  information  is  given  in  confidence  and  can  only  be  obtained 
upon  pledge  not  to  disclose  its  sources.  A  disclosure  of  the  sources  would  em- 
barrass informants — sometimes  in  their  employment,  sometimes  in  their  social 
relations,  and  in  extreme  cases  might  even  endanger  their  lives.  We  regard 
the  keeping  of  faith  with  confidential  informants  as  an  indispensable  condition 
of  future  efficiency. 

Disclosure  of  information  contained  in  the  reports  might  also  be  the  grossest 
kind  of  injustice  to  innocent  individuals.  Investigative  reports  include  leads 
and  suspicions,  and  sometimes  even  the  statements  of  malicious  or  misinformed 
people.  Even  though  later  and  more  complete  reports  exonerate  the  individuals, 
the  use  of  particular  or  selected  reports  might  constitute  the  grossest  injustice, 
and  we  all  know  that  a  correction  never  catches  up  with  an  accusation. 

In  concluding  that  the  public  interest  does  not  permit  general  access  to  Fed- 
eral Bureau  of  Investigation  reports  for  information  by  the  many  congres- 
sional committees  who  from  time  to  time  ask  it,  I  am  following  the  conclusions 
reached  by  a  long  line  of  distinguished  predecessors  in  this  office  who  have 
uniformly  taken  the  same  view.  Examples  of  this  are  to  be  found  in  the  fol- 
lowing letters,  among  others : 

Letter  of  Attorney  General  Knox  to  the  Speaker  of  the  House,  dated  April 
27,  1904,  declining  to  comply  with  a  resolution  of  the  House  requesting  the 
Attorney  General  to  furnish  the  House  with  all  papers  and  documents  and 
other  information  concerning  the  investigation  of  the  Northern  Securities  case. 

Letter  of  attorney  General  Bonaparte  to  the  Speaker  of  the  House,  dated 
April  13,  1908,  declining  to  comply  with  a  resolution  of  the  House  requesting 
the  Attorney  General  to  furnish  to  the  House  information  concerning  the  inves- 
tigation of  certain  corporations  engaged  in  the  manufacture  of  wood  pulp  or 
print  paper. 

Letter  of  Attorney  General  Wickersham  to  the  Speaker  of  the  House,  dated 
March  18,  1912,  declining  to  comply  with  a  resolution  of  the  House  directing 
the  Attorney  General  to  furnish  to  the  House  information  concerning  an  inves- 
tigation of  the  smelter  trust. 

Letter  of  Attorney  General  McReynolds  to  the  Secretary  to  the  President, 
dated  August  28,  1914,  stating  that  it  would  be  incompatible  with  the  public 
interest  to  send  to  the  Senate  in  response  to  its  resolution,  reports  made  to 
the  Attorney  General  by  his  associates  regarding  violations  of  law  by  the 
Standard  Oil  Co. 

Letter  of  Attorney  General  Gregory  to  the  President  of  the  Senate,  dated 
February  23,  1915,  declining  to  comply  with  a  resolution  of  the  Senate  request- 
ing the  Attornty  General  to  report  to  the  Senate  his  findings  and  conclusions 
in  the  investigation  of  the  smelting  industry. 

Letter  of  Attorney  General  Sargent  to  the  chairman  of  the  House  Judiciary 
Committee,  dated  .Tune  8.  1926.  declining  to  comply  with  his  request  to  turn 
over  to  the  committee  all  papers  in  the  files  of  the  Department  relating  to  the 
merger  of  certain  oil  companies. 

In  taking  this  position  my  predecessors  in  this  office  have  followed  eminent 
examples. 

Since  the  beginning  of  the  Government,  the  executive  branch  has  from  time 
to  time  been  confronted  with  the  unpleasant  duty  of  declining  to  furnish  to 
the  Congress  and  to  the  courts  information  which  it  has  acquired  and  which 


is  necessary  to  it  in  the  administration  of  statutes.  As  early  as  1796,  the  House 
of  Representatives  requested  President  Washington  to  lay  before  the  House  a 
copy  of  the  instructions  to  ministers  of  the  United  States  who  negotiated  a 
treaty  with  Great  Britain,  together  with  the  correspondence  and  other  docu- 
ments relating  to  that  treaty.  In  declining  to  comply  with  the  request,  Presi- 
dent Washington  said : 

•'*  *  *  as  it  is  essential  to  the  due  administration  of  the  Government  that 
the  boundaries  fixed  by  the  Constitution  between  the  different  departments 
should  be  preserved,  a  just  regard  to  the  Constitution  and  to  the  duty  of  my 
office  *  *  *  forbids  a  compliance  with  your  request."  (See  Richardson,  Messages 
and  Papers  of  the  Presidents,  v.  1.  pp  194,  196.) 

In  1825,  the  House  of  Representatives  requested  President  Monroe  to  trans- 
mit certain  documents  relating  to  the  conduct  of  the  officers  of  the  Navy  of 
the  United  States  on  the  Pacific  Ocean,  and  of  other  public  agents  in  South 
America.  In  his  reply,  President  Monroe  refused  to  comply  with  the  reqiu-st. 
stating  that  to  do  so  might  subject  individuals  to  unjust  criticism ;  that  the 
individuals  involved  should  not  be  censured  without  just  cause,  which  could 
not  be  ascertained  until  after  a  thorough  and  impartial  investigation  of  their 
conduct;  and  that  under  those  circumstances  it  was  thought  that  communica- 
tion of  the  documents  would  not  comport  with  the  public  interest  nor  with 
what  was  due  to  the  parties  concerned.  (See  Richardson,  Messages  and  Papers 
of  the  Presidents,  v.  2,  p.  278.) 

In  1833,  the  Senate  requested  President  Jackson  to  communicate  to  that  body 
a  copy  of  a  paper  purporting  to  have  been  read  by  him  to  the  heads  of  the 
executive  departments,  dated  September  18,  1833,  relating  to  the  removal  of 
the  deposits  of  the  public  money  from  the  Bank  of  the  United  States.  President 
Jackson  declined.  (See  Richardson,  Messages  and  Papers  of  the  Presidents, 
v.  3.  p.  36.) 

In  1835  the  Senate  passed  a  resolution  requesting  President  Jackson  to  com- 
municate copies  of  the  charges,  if  any,  which  might  have  been  made  to  him 
against  the  official  conduct  of  Gideon  Fitz,  late  surveyor  general  south  of  the 
State  of  Tennessee,  which  caused  his  removal  from  office.  In  reply  President 
Jackson  against  declined  to  comply.  (See  Richardson,  Messages  and  Papers  of 
the  Presidents,  v.  3,  pp.  132,  133.) 

This  discretion  in  the  executive  branch  has  been  upheld  and  respected  by 
the  judiciary.  The  courts  have  repeatedly  held  that  they  will  not  and  cannot 
require  the  executive  to  produce  such  papers  when  in  the  opinion  of  the  execu- 
tive their  production  is  contrary  to  the  public  interests.  The  courts  have  also 
held  that  the  question  whether  the  production  of  the  papers  would  be  against 
the  public  interest  is  one  for  the  executive  and  not  for  the  courts  to  determine. 
Marbury  v.  Madison,  1  Cranch  137,  169;  Totten  v.  United  States,  92  U.S.  105: 
Kilbourn  v.  Thompson,  103  U.S.  168,  190:  Vogel  v.  Gruaz,  110  U.S.  311:  In  re 
Quarles  and  Butler,  158  U.S.  532;  Boske  v.  Comingore,  177  U.S.  459:  In  re 
Huttman,  70  Fed.  699;  In  re  Lamherton.  124  Fed.  446;  In  re  Valeria  Condensed 
Milk  Co.,  240  Fed  310:  Elrod  v  Moss,  278  Fed.  123:  Arnstein  v.  United  States, 
296  Fed.  946:  Gray  v.  Pentland,  2  Sergeant  &  Rawle's  (Pa.),  23,  28;  Thompson 
v.  German  Valley  R.  Co.,  22  N.J.  Equity  111 ;  Worthington  v.  Scrioner,  109 
Mass.  487;  Appeal  of  Hartranft,  85  Pa.  433,  445;  2  Burr  Trials,  533-536:  see 
also  25  Op.  A.  G.  326. 

In  Kilbourn  v.  Thompson,  supra,  the  Court  said : 

"It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system  of  writ- 
ten constitutional  law,  that  all  the  powers  intrusted  to  government,  whether 
State  or  national,  are  divided  into  the  three  grand  departments,  the  executive, 
the  legislative,  and  the  judicial.  That  the  functions  appropriate  to  each  of 
these  branches  of  government  shall  be  vested  in  a  separate  body  of  public 
servants,  and  that  the  perfection  of  the  system  requires  that  the  lines  which 
separate  and  divide  these  departments  shall  be  broadly  and  clearly  defined.  It 
is  also  essential  to  the  successful  working  of  this  system  that  the  persons  in- 
trusted with  power  in  any  one  of  these  branches  shall  not  be  permitted  to 
encroach  upon  the  powers  confided  to  the  others,  but  that  each  shall  by  the 
law  of  its  creation  be  limited  to  the  exercise  of  the  powers  appropriate  to  its 
own  department  and  no  other." 

In  Appeal  of  Hartranft,  supra,  the  Court  said : 

..*  *  *  yvTe  had  better  at  the  outstart  recognize  the  fact,  that  the  executive 
department  is  a  coordinate  branch  of  the  Government,   witli  power  to  judge 
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what  should  or  should  not  be  done,  within  its  own  department,  and  what  of 
its  own  doings  and  communications  should  or  should  not  be  kept  secret,  and 
that  with  it,  in  the  exercise  of  these  constitutional  powers,  the  courts  have  no 
more  right  to  interfere,  than  has  the  executive,  under  like  conditions,  to  inter- 
fere with  the  courts." 

The  information  here  involved  was  collected,  and  is  chiefly  valuable,  for  use 
by  the  executive  branch  of  the  Government  in  the  execution  of  the  laws.  It 
can  be  of  little,  if  any  value  in  connection  with  the  framing  of  legislation  or 
the  performance  of  any  other  constitutional  duty  of  the  Congress.  We  do  not 
undertake  to  investigate  strikes  as  to  their  justification  or  the  lack  of  it,  but 
confine  investigation  to  alleged  violations  of  law,  including  of  course  violation 
of  statutes  designed  to  suppress  subversive  activity,  and  to  general  intelligence 
to  guide  executive  policy.  Certainly,  the  evil  which  would  necessarily  flow 
from  its  untimely  publication  would  far  outweigh  any  possible  good. 

I  am  not  unmindful  of  your  conditional  suggestion  that  your  counsel  will 
keep  this  information  "inviolate  until  such  time  as  the  committee  determines 
its  disposition."  I  have  no  doubt  that  this  pledge  would  be  kept  and  that  you 
would  weigh  every  consideration  before  making  any  matter  public.  Unfortu- 
nately, however,  a  policy  cannot  be  made  anew  because  of  personal  confidence 
of  the  Attorney  General  in  the  integrity  and  good  faith  of  a  particular  com- 
mittee chairman.  We  cannot  be  put  in  the  position  of  discriminating  between 
committees  or  of  attempting  to  judge  between  them,  and  their  individual  mem- 
bers, each  of  whom  has  access  to  information  once  placed  in  the  hands  of  the 
committee. 

Of  course,  where  the  public  interest  has  seemed  to  justify  it,  information  as 
to  particular  situations  has  been  supplied  to  congressional  committees  by  me 
and  by  former  Attorneys  General.  For  example,  I  have  taken  the  position  that 
committees  called  upon  to  pass  on  the  confirmation  of  persons  recommended 
lor  appointment  by  the  Attorney  General  would  be  afforded  confidential  access 
to  any  information  that  we  have — because  no  candidate's  name  is  submitted 
without  his  knowledge  and  the  Department  does  not  intend  to  submit  the 
name  of  any  person  whose  entire  history  will  not  stand  light.  By  way  of 
further  illustration  I  may  mention  that  pertinent  information  would  be  sup- 
plied in  impeachment  proceedings,  usually  instituted  at  the  suggestion  of  the 
Department  and  for  the  good  of  the  administration  of  justice. 

It  is  for  the  reasons  given  that  I  feel  it  my  duty  to  decline  your  request, 
believing  that  in  them  you  will  find  justification  for  my  refusal. 
Respectfully, 

Robert  H.  Jackson. 

Executive  Order  10501 

safeguarding  official  information  in  the  interests  of  the  defense  of  the 

united  states 

Whereas  it  is  essential  that  the  citizens  of  the  United  States  be  informed 
concerning  the  activities  of  their  government;  and 

Whereas  the  interests  of  national  defense  require  the  preservation  of  the 
ability  of  the  United  States  to  protect  and  defend  itself  against  all  hostile 
or  destructive  action  by  covert  or  overt  means,  including  espionage  as  well 
as  military  action;  and 

Whereas  it  is  essential  that  certain  official  information  affecting  the 
national  defense  be  protected  uniformly  against  unauthorized   disclosure: 

Now,  therefore,  by  virtue  of  the  authority  vested  in  me  by  the  Constitu- 
tion and  statutes,  and  as  President  of  the  United  States,  and  deeming  such 
action  necessary  in  the  best  interests  of  the  national  security,  it  is  hereby 
ordered  as  follows 

Section  1.  Classification  Categories.  Official  information  which  requires 
protection  in  the  interests  of  national  defense  shall  be  limited  to  three 
categories  of  classification,  which  in  descending  order  of  importance  shall 
carry  one  of  the  following  designations:  Top  Secret,  Secret,  or  Confidential. 
No  other  designation  shall  be  used  to  classify  defense  information,  includ- 
ing military  information,  as  requiring  protection  in  the  interests  of  national 
defense,  except  as  expressly  provided  by  statute.  These  categories  are  defined 
as  follows: 
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(a)  Top  Secret.  Except  as  may  be  expressly  provided  by  statute,  tbe  use 
of  the  classification  Top  Secret  shall  be  authorized,  by  appropriate  authority, 
only  for  defense  information  or  material  which  requires  the  highest  degree 
of  protection.  The  Top  Secret  classification  shall  be  applied  only  to  that 
information  or  material  the  defense  aspect  of  which  is  paramount,  and  the 
unauthorized  disclosure  of  which  could  result  in  exceptionally  grave  damage 
to  the  Nation  such  as  leading  to  a  definite  break  in  diplomatic  relations 
affecting  the  defense  of  the  United  States,  an  armed  attack  against  the 
United  States  or  its  allies,  a  war,  or  the  compromise  of  military  or  defense 
plans,  or  intelligence  operations,  or  scientific  or  technological  developments 
vital  to  the  national  defense. 

(b)  Secret.  Except  as  may  be  expressly  provided  by  statute,  the  use  of 
the  classification  Secret  shall  be  authorized,  by  appropriate  authority,  only 
for  defense  information  or  material  the  unauthorized  disclosure  of  which 
could  result  in  serious  damage  to  the  Nation,  such  as  by  jeopardizing  the 
international  relations  of  the  United  States,  endangering  the  effectiveness  of 
a  program  or  policy  of  vital  importance  to  the  national  defense,  or  com- 
promising important  military  or  defense  plans,  scientific  or  technological 
developments  important  to  national  defense,  or  information  revealing  im- 
portant intelligence  operations. 

(c)  Confidential.  Except  as  may  be  expressly  provided  by  statute,  the  u;<e 
of  the  classification  Confidential  shall  be  authorized,  by  appropriate  authority, 
only  for  defense  information  or  material  the  unauthorized  disclosure  of  which 
could  be  prejudicial  to  the  defense  interests  of  the  nation. 

Sec.  2.  Limitation  of  Authority  to  Classify.  The  authority  to  classify  de- 
fense information  or  material  under  this  order  shall  be  limited  in  the 
departments  and  agencies  of  the  executive  branch  as  hereinafter  specified, 
Departments  and  agencies  subject  to  the  specified  limitations  shall  be  desig- 
nated by  the  President : 

(a)  In  those  departments  and  agencies  having  no  direct  responsibility  for 
national  defense  there  shall  be  no  authority  for  original  classification  of 
information    or   material    under  this  order. 

(b)  In  those  departments  and  agencies  having  partial  but  not  primary  re- 
sponsibility for  matters  pertaining  to  national  defense  the  authority  for 
original  classification  of  information  or  material  under  this  order  shall  be 
exercised  only  by  the  head  of  the  department  or  agency,  without  delegation. 

(c)  In  those  departments  and  ageneiees  not  affected  by  the  provisions  of 
subsection  (a)  and  (b),  above,  the  authority  for  original  classification  of 
information  or  material  under  this  order  shall  be  exercised  only  by  responsible 
officers  or  employees,  who  shall  be  specifically  designated  for  this  purpose. 
Heads  of  such  departments  and  agencies  shall  limit  the  delegation  of  author- 
ity to  classify  as  severely  as  is  consistent  with  the  orderly  and  expeditious 
transaction  of  Government  business. 

Sec.  3.  Classification.  Persons  designated  to  have  authority  for  original 
classification  of  information  or  material  which  requires  protection  in  the 
interests  of  national  defense  under  this  order  shall  be  held  responsible  for  its 
proper  classification  in  accordance  with  the  definitions  of  the  three  categories 
in  section  1,  hereof.  Unnecessary  classification  and  over-classification  shall  be 
scrupulously  avoided.  The  following  special  rules  shall  be  observed  in  classi- 
fication of  defense  information  or  material : 

(a)  Documents  in  General.  Documents  shall  be  classified  according  to 
their  own  content  and  not  necessarily  according  to  their  relationship  to  other 
documents.  References  to  classified  material  which  do  not  reveal  classified 
defense  information  shall  not  be  classified. 

(b)  Physically  Connected  Documents.  The  classification  of  a  file  or  group 
of  physically  connected  documents  shall  be  at  least  as  high  as  that  of  the 
most  highly  classified  document  therein.  Documents  separated  from  the  file 
or  group  shall  be  handled  in  accordance  with  their  individual  defense 
classification. 

<o)  Multiple  Classification.  A  document,  product,  or  substance  shall  bear  a 
classification  at  least  as  high  as  that  of  its  highest  classified  component.  The 
document,  product,  or  substance  shall  bear  only  one  over-all  classification, 
notwithstanding  that  pages,  paragraphs,  sections,  or  components  thereof 
bear  different  classifications. 
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(d)  Transmittal  Letters.  A  letter  transmitting  defense  information  shall 
be  classified  at  least  as  high  as  its  highest  classified  enclosure. 

(e)  Information  Originated  by  a  Foreign  Government  or  Organization. 
Defense  information  of  a  classified  nature  furnished  to  the  United  States  by 
a  foreign  government  or  international  organization  shall  be  assigned  a  classi- 
fication which  will  assure  a  degree  of  protection  equivalent  to  or  greater  than 
that  required  by  the  government  or  international  organization  which  furnished 
the  information. 

Sec.  4.  Declassification,  Downgrading,  or  Upgrading.  Heads  of  departments 
or  agencies  originating  classified  material  shall  designate  persons  to  be  re- 
sponsible for  continuing  review  of  such  classified  material  for  the  purpose 
of  declassifying  or  downgrading  it  whenever  national  defense  considerations 
permit,  and  for  receiving  requests  for  such  review  from  all  sources.  Formal 
procedures  shall  be  established  to  provide  specific  means  for  prompt  review 
of  classified  material  and  its  declassification  or  downgrading  in  order  to 
preserve  the  effectiveness  and  integrity  of  the  classification  system  and  to 
eliminate  accumulation  of  classified  material  which  no  longer  requires  pro- 
tection in  the  defense  interest.  The  following  special  rules  shall  be  observed 
with  respect  to  changes  of  classification  of  defense  material : 

(a)  Automatic  Changes.  To  the  fullest  extent  practicable,  the  classifying 
authority  shall  indicate  on  the  material  (except  telegrams)  at  the  time  of 
original  classification  that  after  a  specified  event  or  date,  or  upon  removal 
of  classified  enclosures,   the  material  will   be  downgraded  or  declassified. 

(b)  Non-Automatic  Changes.  The  persons  designated  to  receive  requests 
for  review  of  classified  material  may  downgrade  or  declassify  such  material 
when  circumstances  no  longer  warrant  its  retention  in  its  original  classifi- 
cation provided  the  consent  of  the  appropriate  classifying  authority  has  been 
obtained.  The  downgrading  or  declassification  of  extracts  from  or  paraphrases 
of  classified  documents  shall  also  require  the  consent  of  the  appropriate 
classifying  authority  unless  the  agency  making  such  extracts  knows  positively 
that  they  warrant  a  classification  lower  than  that  of  the  document  from 
which  extracted,   or  that  they  are  not  classified. 

(c)  Material  Officially  Transferred.  In  the  case  of  material  transferred  by 
or  pursuant  to  statute  or  Executive  order  from  one  department  or  agency  to 
another  for  the  latter's  use  and  as  part  of  its  official  files  or  property,  as 
distinguished  from  transfers  merely  for  purposes  of  storage,  the  receiving 
department  or  agency  shall  be  deemed  to  be  the  classifying  authority  for  all 
purposes   under  this   order,   including   declassification   and   downgrading. 

(d)  Material  Not  Officially  Transferred.  When  any  department  or  agency 
has  in  its  possession  any  classified  material  which  has  become  five  years  old. 
and  it  appears  (1)  that  such  material  originated  in  an  agency  which  has 
since  become  defunct  and  whose  files  and  other  property  have  not  been 
officially  transferred  to  another  department  or  agency  within  the  meaning  of 
subsection  (c),  above,  or  (2)  that  it  is  impossible  for  the  possessing  depart- 
ment or  agency  to  identify  the  originating  agency,  and  (3)  a  review  of  the 
material  indicates  that  it  should  be  downgraded  or  declassified,  the  said 
possessing  department  or  agency  shall  have  power  to  declassify  or  downgrade 
such  material.  If  it  appears  probable  that  another  department  or  agency 
may  have  a  substantial  interest  in  whether  the  classification  of  any  particular 
information  should  be  maintained,  the  possessing  department  or  agency  shall 
not  exercise  the  power  conferred  upon  it  by  this  subsection,  except  with  the 
consent  of  the  other  department  or  agency,  until  thirty  days  after  it  has 
notified  such  other  department  or  agency  of  the  nature  of  the  material  and 
of  its  intention  to  declassify  or  downgrade  the  same.  During  such  thirty-day 
period  the  other  department  or  agency  may,  if  it  so  desires,  express  its 
outer  cover  shall  be  sealed  and  addressed  with  no  indication  of  the  classifi- 
objections  to  declassifying  or  downgrading  the  particular  material,  but  the 
power  to  make  the  ultimate  decision  shall  reside  in  the  possessing  depart- 
ment or  agency. 

(e)  Classified*  Telegrams.  Such  telegrams  shall  not  be  referred  fo,  extracted 
from,  paraphrased,  downgraded,  declassified,  or  disseminated,  except  in 
accordance  with  special  regulations  issued  by  the  head  of  the  originating 
department  or  agency.  Classified  telegrams  transmitted  over  cryptographic 
systems  shall  be  handled  in  accordance  with  the  regulations  of  the  transmit- 
ting department  or  agency. 


571) 

(f)  Downgrading.  If  the  recipient  of  classified  material  believes  that  it  has 
been  classified  too  highly,  he  may  make  a  request  to  the  reviewing  official 
who  may  downgrade  or  declassify  the  material  after  obtaining  the  consent 
of  the  appropriate  classifying  authority. 

(g)  Upgrading.  If  the  recipient  of  unclassified  material  believes  that  it 
should  be  classified,  or  if  the  recipient  of  classified  material  believes  that  its 
classification  is  not  sufficiently  protective,  it  shall  be  safeguarded  in  accor- 
dance with  the  classification  deemed  appropriate  and  a  request  made  to  the 
reviewing  official,  who  may  classify  the  material  or  upgrade  the  classification 
after   obtaining  the   consent  of   the   appropriate  classifying  authority. 

(h)  Notification  of  Change' in  Classification,  The  reviewing  official  taking 
action  to  declassify,  downgrade,  or  upgrade  classified  material  shall  notify 
all  addresses  to  whom  the  material  was  originally   transmitted. 

Sec.  ,j.  Marking  of  Classified  Material.  After  a  determination  of  the  proper 
defense  classification  to  be  assigned  has  been  made  in  accordance  with  the 
provisions  of  this  order,   the  classified  material  shall  be  marked  as  follows: 

(a)  Hound  Documents.  The  assigned  defense  classification  on  bound  docu- 
ments, such  as  books  or  pamphlets,  the  pages  of  which  are  permanently  and 
securely  fastened  together,  shall  be  conspicuously  marked  or  stamped  on  the 
outside  of  the  front  cover,  on  the  title  page,  on  the  first  page,  on  the  back 
page  and  on  the  outside  of  the  back  cover.  In  each  case  the  markings  shall 
be  applied  to  the  top  and  bottom  of  the  page  or  cover. 

ili)  Unbound  Documents.  The  assigned  defense  classification  on  unbound 
documents,  such  as  letters,  memoranda,  reports,  telegrams,  and  other  similar 
documents,  the  pages  of  which  are  not  permanently  and  securely  fastened 
together,  shall  be  conspicuously  marked  or  stamped  at  the  top  and  bottom 
of  each  page,  in  such  manner  that  the  marking  will  be  clearly  visible  when 
the   pages  are   clipped  or  stapled   together. 

(c)  Charts,  Maps,  and  Drawings,  Classified  charts,  maps,  and  drawings 
shall  carry  the  defense  classification  marking  under  the  legend,  title  block, 
or  scale  in  such  manner  that  it  will  be  reproduced  on  all  copies  made  there- 
from.  Such  classification  shall  also  be  marked  at  the  top  and  bottom  in  each 
instance. 

(d)  Photographs,  Films  and  Recordings.  Classified  photographs,  films,  and 
recordings,  and  their  containers,  shall  be  conspicuously  and  appropriately 
marked  with  the  assigned  defense  classification. 

(e)  Products  or  Substances.  The  assigned  defense  classification  shall  be 
conspicuously  marked  on  classified  products  or  substances,  if  possible,  and  on 
their  containers,  if  possible,  or,  if  the  article  or  container  cannot  be  marked, 
written  notification  of  such  classification  shall  be  furnished  to  recipients  of 
such  products  or  substances. 

(f)  Reproductions.  All  copies  or  reproductions  of  classified  material  shall 
be  appropriately  marked  or  stamped  in  the  same  manner  as  the  original 
thereof. 

(g)  Unclassified  Material,  Normally,  unclassified  material  shall  not  be 
marked  or  stamped  Unclassified  unless  it  is  essential  to  convey  to  a  recipient 
of  such  material  that  it  has  been  examined  specifically  with  a  view  to  im- 
posing a  defense  classification  and  has  been  determined  not  to  require  such 
classification. 

(h)  Change  or  Removal  of  Classification.  Whenever  classified  material  is 
declassified,  downgraded,  or  upgraded,  the  material  shall  be  marked  or 
stamped  in  a  prominent  place  to  reflect  the  change  in  classification,  the 
authority  for  the  action,  the  date  of  action,  and  the  identity  of  the  person 
or  unit  taking  the  action.  In  addition,  the  old  classification  marking  shall  be 
cancelled  and  the  new  classifications  (if  any)  substituted  therefor.  Automatic 
change  in  classification  shall  be  indicated  by  the  appropriate  classifying 
authority  through  marking  or  stamping  in  a  prominent  place  to  reflect  infor- 
mation specified  in  subsection  4   (a)  hereof. 

li)  Material  Furnished  Persons  not  in  the  Executive  Branch  of  the  Gov- 
ernment. When  classified  material  affecting  the  national  defense  is  furnished 
authorized  persons,  in  or  out  of  Federal  service,  other  than  those  in  the 
executive  branch,  the  following  notation,  in  addition  to  the  assigned  classifi- 
cation marking,  shall  whenever  practicable  be  placed  on  the  material,  on  its 
container,   or  on  the  written  notification  of  its  assigned  classification : 
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This  material  contains  information  affecting  the  national  defense  of  the 
United  States  within  the  meaning  of  the  espionage  laws,  Title  18,  U.S.C., 
Sees.  793  and  794,  the  transmission  or  revelation  of  which  in  any  manner  to 
an  unauthorized  person  is  prohibited  by  law. 

Use  of  alternative  marking  concerning  "Restricted  Data"  as  defined  by   the 
Atomic  Energy  Act  is  authorized  when  appropriate. 

Sec.  6.  Custody  and  Safekeeping.  The  possession  or  use  of  classified  defense 
information  or  material  shall  be  limited  to  locations  where  facilities  for 
secure  storage  or  protection  thereof  are  available  by  means  of  which  un- 
authorized persons  are  prevented  from  gaining  access  thereto.  Whenever 
such  information  or  material  is  not  under  the  personal  supervision  of  its 
custodian,  whether  during  or  outside  of  working  hours,  the  following  physical 
or  mechanical  means  shall  be  taken  to  protect  it: 

(a)  Storage  of  Top  Secret  Material.  Top  Secret  defense  material  shall  be 
protected  in  storage  by  the  most  secure  facilities  possible.  Normally  it  will  be 
stored  in  a  safe  or  a  safe-type  steel  file  container  having  a  three-position, 
dial-type,  combination  lock,  and  being  of  such  weight,  size,  construction,  or 
installation  as  to  minimize  the  possibility  of  surreptitious  entry,  physical 
theft,  damage  by  fire,  or  tampering.  The  head  of  a  department  or  agency 
may  approve  other  storage  facilities  for  this  material  which  offer  com- 
parable or  better  protection,  such  as  an  alarmed  area,  a  vault,  a  secure  vault- 
type  room,  or  an  area  under  close  surveillance  of  an  armed  guard. 

(b)  Secret  and  Confidential  Material.  These  categories  of  defense  material 
may  be  stored  in  a  manner  authorized  for  Top  Secret  material,  or  in  metal 
file  cabinets  equipped  with  steel  lockbar  and  an  approved  three  combination 
dial-type  padlock  from  which  the  manufacturer's  identification  numbers  have 
been  obliterated,  or  in  comparably  secure  facilities  approved  by  the  head 
of  the  department  or  agency. 

(c)  Other  Classified  Material.  Heads  of  departments  and  agencies  shall 
prescribe  such  protective  facilities  as  may  be  necessary  in  their  departments 
or  agencies  for  material  originating  under  statutory  provisions  requiring 
protection  of  certain  information. 

(d)  Changes  of  Lock  Combinations.  Combinations  on  locks  of  safekeeping 
equipment  shall  be  changed,  only  by  persons  having  appropriate  security 
clearance,  whenever  such  equipment  is  placed  in  use  after  procurement  from 
the  manufacturer  or  other  sources,  whenever  a  person  knowing  the  combi- 
nation is  transferred  from  the  office  to  which  the  equipment  is  assigned,  or 
whenever  the  combination  has  been  subjected  to  compromise,  and  at  least 
once  every  year.  Knowledge  of  combinations  shall  be  limited  to  the  mini- 
mum number  of  persons  necessary  for  operating  purposes.  Records  of  com- 
binations shall  be  classified  no  lower  than  the  highest  category  of  classified 
defense  material  authorized  for  storage  in  the  safekeeping  equipment  con- 
cerned. 

(e)  Custodian's  Responsibilities.  Custodians  of  classified  defense  material 
shall  be  responsible  for  providing  the  best  possible  protection  and  account- 
ability for  such  material  at  all  times  and  particularly  for  security  locking 
classified  material  in  approved  safekeeping  equipment  whenever  it  is  not  in 
use  or  under  direct  supervision  of  authorized  employees.  Custodians  shall 
follow  procedures  which  insure  that  unauthorized  persons  do  not  gain  access 
to  classified  defense  information  or  material  by  sight  or  sound,  and  classified 
information  shall  not  be  discussed  with  or  in  the  presence  of  unauthorized 
persons. 

(f)  Telephone  Conversations.  Defense  information  classified  in  the  three 
categories  under  the  provisions  of  this  order  shall  not  be  revealed  in  tele- 
phone conversations,  except  as  may  be  authorized  under  section  8  hereof  with 
respect  to  the  transmission  of  Secret  and  Confidential  material  over  certain 
military   communications  circuits. 

(g)  Loss  or  Subjection  to  Compromize.  Any  person  in  the  executive  branch 
who  has  knowledge  of  the  loss  or  possible  subjection  to  compromise  of  classi- 
fied defense  information  shall  promptly  report  the  circumstances  to  a  desig- 
nated official  of  his  agency,  and  the  latter  shall  take  appropriate  action 
forthwith,  including  advice  to  the   originating  department  or  agency. 

Sec.  7.  Accountability  and  Dissemination.  Knowledge  or  possession  of 
classified  defense  information  shall  be  permitted  only  to  persons  whose 
official   duties    require    such    access    in    the    interest    of    promoting    national 
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defense  and  only  if  they  have  been  determined  to  be  trustworthy.  Proper 
control  of  dissemination  of  classified  defense  information  shall  be  maintained 
at  all  times,  including  good  accountability  records  of  classified  defense  infor- 
mation documents,  and  severe  limitation  on  the  number  of  such  documents 
originated  as  well  as  the  number  of  copies  thereof  reproduced.  The  number 
of  copies  of  classified  defense  information  documents  shall  be  kept  to  a 
minimum  to  decrease  the  risk  of  compromise  of  the  information  contained  in 
such  documents  and  the  financial  burden  on  the  Government  in  protecting 
such  documents.  The  following  special  rules  shall  be  observed  in  connection 
with  accountability  for  and  dissemination  of  defense  information  or  material : 

(a)  Accountability  Procedures.  Heads  of  departments  and  agencies  shall 
prescribe  such  accountability  procedures  as  are  necessary  to  control  effectively 
the  dissemination  of  classified  defense  information,  with  pai'ticularly  severe 
control  on  material  classified.  Top  Secret  under  this  order.  Top  Secret  Control 
Officers  shall  be  designated,  as  required,  to  receive,  maintain  accountability 
registers  of,  and  dispatch  Top  Secret  material. 

(b)  Dissemination  Outside  the  Executive  Branch.  Classified  defense  infor- 
mation shall  not  be  disseminated  outside  the  executive  branch  except  under 
conditions  and  through  channels  authorized  by  the  head  of  the  disseminating 
department  or  agency,  even  though  the  person  or  agency  to  which  dissemina- 
tion of  such  information  is  proposed  to  be  made  may  have  been  solely  or 
partly  responsible  for  its  production. 

(c)  Information  Originating  in  Another  Department  or  Agency.  Except 
as  otherwise  provided  by  section  102  of  the  National  Security  Act  of  July 
26.  1947,  c  343,  61  Stat.  498,  as  amended,  50  U.S.C.  sec.  403,  classified 
defense  information  originating  in  another  department  or  agency  shall  not 
be  disseminated  outside  the  receiving  department  or  agency  without  the 
consent  of  the  originating  department  or  agency.  Documents  and  material 
containing  defense  information  which  are  classified  Top  Secret  or  Secret 
shall  not  be  reproduced  without  the  consent  of  the  originating  department 
or  agency. 

Sec.  8.  Transmission.  For  transmission  outside  of  a  department  or  agency, 
classified  defense  material  of  the  three  categories  originated  under  the 
provisions  of  this  order  shall  be  prepared  and  transmitted  as  follows : 

(a)  Preparation  for  Transmission.  Such  material  shall  be  enclosed  in 
opaque  inner  and  outer  covers.  The  inner  cover  shall  be  a  sealed  wrapper 
or  envelope  plainly  marked  wTith  the  assigned  classification  and  address.  The 
outer  cover  shall  be  sealed  and  addressed  with  no  indication  of  its  contents.  A 
receipt  form  shall  be  attached  to  or  enclosed  in  the  inner  cover,  except  that 
Confidential  material  shall  require  a  receipt  only  if  the  sender  deems  it  necessary. 
The  receipt  form  shall  identify  the  addressor.  addressee,  and  the  document,  but 
shall  contain  no  classified  information.  It  shall  be  signed  by  the  proper  recipient 
and  returned  to  the  sender. 

(b)  Transmitting  Top  Secret  Material.  The  transmission  of  Top  Secret 
material  shall  be  effected  preferably  by  direct  contact  of  officials  concerned, 
or,  alternatively,  by  specifically  designated  personnel,  by  State  Department 
diplomatic  pouch,  by  a  messenger-courier  system  especially  created  for  that 
purpose,  or  by  electric  means  in  encrypted  form ;  or  in  the  case  of  informa- 
tion transmitted  by  the  Federal  Bureau  of  Investigation,  such  means  of  trans- 
mission may  be  used  as  are  currently  approved  by  the  Director,  Federal 
Bureau  of  Investigation,  unless  express  reservation  to  the  contrary  is  made 
in  exceptional  cases  by   the  originating  agency. 

(c)  Transmitting  Secret  Material.  Secret  material  shall  be  transmitted 
within  the  continental  United  States  by  one  of  the  means  established  for 
Top  Secret  material,  by  an  authorized  courier,  by  United  States  registered 
mail,  or  by  protected  commercial  express,  air  or  surface.  Secret  material 
may  be  transmitted  outside  the  continental  limits  of  the  United  States  by 
one  of  the  means  established  for  Top  Secret  material,  by  commanders  or 
masters  of  vessels  of  United  States  registry,  or  by  United  States  Post  Office 
registered  mail  through  Army,  Navy,  or  Air  Force  postal  facilities,  provided 
that  the  material  does  not  at  any  time  pass  out  of  United  States  Govern- 
ment control  and  does  not  pass  through  a  foreign  postal  system.  Secret  ma- 
terial may,  however,  be  transmitted,  between  United  States  Government 
and/or    Canadian    Government    installations     in    continental    United    States, 
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Canada,  and  Alaska  by  United  States  and  Canadian  registered  mail  with 
registered  mail  receipt.  In  an  emergency,  Secret  material  may  also  be  trans- 
mitted over  military  communications  circuits  in  accordance  with  regulations 
promulgated  for  such   purpose  by   the   Secretary   of   Defense. 

(d)  Transmitting  Confidential  Material.  Confidential  defense  material  shall 
be  transmitted  within  the  United  States  by  one  of  the  means  established  for 
higher  classifications,  by  registered  mail  or  by  express  or  freight  under  such 
specific  conditions  as  may  be  prescribed  by  the  head  of  the  department  or 
agency  concerned.  Outside  the  continental  United  States,  Confidential  defense 
material  shall  be  transmitted  in  the  same  manner  as  authorized  for  higher 
classifications. 

(e)  Within  an  Agency.  Preparation  of  classified  defense  material  for  trans- 
mission, and  transmission  of  it.  within  a  department  or  agency  shall  be 
governed  by  regulations,  issued  by  the  head  of  the  department  or  agency, 
insuring  a  degree  of  security  equivalent  to  that  outlined  above  for  trans- 
mission outside  a  department  or  agency. 

Sec.  9.  Disposal  and  Destruction.  Documentary  record  material  made  or 
received  by  a  department  or  agency  in  connection  with  transaction  of  public 
business  and  preserved  as  evidence  of  the  organization,  functions,  policies, 
operations,  decisions,  procedures  or  other  activities  of  any  department  or 
agency  of  the  Government,  or  because  of  the  informational  value  of  the 
data  contained  therein,  may  be  destroyed  onlv  in  accordance  with  the  act 
of  July  7,  1943,  c.  192,  57  Stat.  380.  as  amended,  44  U.S.C.  366-380.  Non- 
record  classified  material,  consisting  of  extra  copies  and  duplicates  including 
shorthand  notes,  preliminary  drafts,  userl  carbon  paper,  and  other  material 
of  similar  temporary  nature,  may  be  destroyed,  under  procedures  estab- 
lished by  the  head  of  the  department  or  agency  which  meet  the  following 
requirements,  as  soon  as  it  has  served  its  purpose : 

(a)  Methods  of  Destruction.  Classified  defense  material  shall  be  destroyed 
by  burning  in  the  presence  of  an  appropriate  official  or  by  other  methods 
authorized  by  the  head  of  an  agency  provided  the  resulting  destruction  is 
equally  complete. 

(b)  Records  of  Destruction.  Appropriate  accountability  records  maintained 
in  the  department  or  agency  shall  reflect  the  destruction  of  classified  defense 
material. 

Sec.  10.  Orientation  and  Inspection.  To  promote  the  basic  purposes  of  this 
order,  heads  of  those  departments  and  agencies  originating  or  handling 
classified  defense  information  shall  designate  experienced  persons  to  coordi- 
nate and  supervise  the  activities  applicable  to  their  departments  or  agencies 
under  this  order.  Persons  so  designated  shall  maintain  active  training  and 
orientation  programs  for  employees  concerned  with  classified  defense  infc.r- 
mation  to  impress  each  such  employee  with  his  individual  responsibility  for 
exercising  vigilance  and  care  in  complying  with  the  provisions  of  this  ordei. 
Such  persons  shall  be  authorized  on  behalf  of  the  heads  of  the  departments 
and  agencies  to  establish  adequate  and  active  inspection  programs  to  the 
end  that  the  provisions  of  this  order  are  administered  effectively- 

Sec.  11.  Interpretation  of  Regulations  by  the  Attorney  General.  The  Attor- 
ney General,  upon  request  of  the  head  of  a  department  or  agency  or  his  duly 
designated  representative,  shall  personally  or  through  authorized  representa- 
tives of  the  Department  of  Justice  render  an  interpretation  of  these  regula- 
tions in  connection  with   any  problems  arising  out  of  their  administration. 

Sec  12.  Statutory  Requirements.  Nothing  in  tin's  order  shall  be  construed 
to  authorize  the  dissemination,  handling  or  transmission  of  classified  infor- 
mation contrary  to  the  provisions  of  anv  statute. 

Sec.  13.  "Restrieted  Data"  as  Defined  in  the  Atomic  Energy  Act.  Nothing 
in  this  order  shall  supersede  any  requirements  made  by  or  under  the  Atomic 
Energy  Act  of  August  1.  1946,  as  amended.  "Restricted  Data"  as  defined  by 
the  said  act  shall  be  handled,  protected,  classified,  downgraded,  and  de- 
classified in  conformity  with  the  provisions  of  the  Atomic  Energy  Act  of 
19-16.    as    amended,    and    the    regulations    of    the    Atomic    Energv    Commission. 

Sec  14.  Comhat  Operations.  The  provisions  of  this  order  with  regard  to 
dissemination,  transmission,  or  safekeeping  of  classified  defense  information 
or  material  mav  be  so  modified  in  connection  with  combat  or  combat-relnted 
operations  as  the  Secretary  of  Defense  may  by  regulations  prescribe. 
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Sec.  15.  Exceptional  Cases.  When,  in  an  exceptional  case,  a  person  or 
agency  not  authorized  to  classify  defense  information  originates  information 
which  is  believed  to  require  classification,  such  person  or  agency  shall  pro- 
tect that  information  in  the  manner  prescribed  by  this  order  for  that 
category  of  classified  defense  information  into  which  it  is  believed  to  fall,  and 
sball  transmit  the  information  forthwith,  under  appropriate  safeguards,  to 
the  department,  agency,  or  person  having  both  the  authority  to  classify  infor- 
mation and  a  direct  official  interest  in  the  information  (preferably,  that 
department,  agency,  or  person  to  which  the  information  would  be  trans- 
mitted in  the  ordinary  course  of  business),  with  a  request  that  such  depart- 
ment, agency,  or  person  classify  the  information. 

Sec.  16.  Review  to  Insure  That  Information  is  Not  Improperly  Withheld 
Hereunder.  The  President  shall  designate  a  member  of  his  staff  who  shall 
receive,  consider,  and  take  action  upon,  suggestions  or  complaints  from 
non-Governmental   sources  relating  to   the  operation  of  this  order. 

Sec.  17.  Review  to  Insure  Safeguarding  of  Classified  Defense  Information. 
The  National  Security  Council  shall  conduct  a  continuing  review  of  the 
implementation  of  this  order  to  insure  that  classified  defense  information  is 
properly  safeguarded,    in   conformity   herewith. 

Sec  18.  Review  Within  Departments  and  Agencies.  The  head  of  each  depart- 
ment and  agency  shall  designate  a  member  or  members  of  his  staff  who 
sball  conduct  a  continuing  review  of  the  implementation  of  this  order  within 
the  department  or  agency  concerned  to  insure  that  no  information  is  with- 
held hereunder  which  the  people  of  the  United  States  have  a  right  to  know, 
and  to  insure  that  classified  defense  information  is  properly  safeguarded 
in   conformity   herewith. 

Sec.  19.  Revocation  of  Executive  Order  No.  10290.  Executive  Order  No.  10290 
of  September  24,  1951  is  revoked  as  of  the  effective  date  of  this  order. 

Sec  20.  Effective  Date.  This  order  shall  become  effective  on  December  15, 
1953. 

Dwight  D.  Eisenhower, 

The  White  House.  November  5.  195.1. 


Executive  Order  10816 

amendment  of  executive  order  no.  10501  *  of  november  5,  1953  relating  to 
safeguarding  official  information  in  the  interests  of  the  defense  of 
the  united  states 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes 
of  the  United  States,  and  as  President  of  the  United  States,  and  deeming 
such  action  necessary  in  the  best  interests  of  the  national  security,  it  is  hereby 
ordered  as  follows : 

Executive  Order  No.  10501  of  November  5,  1953,  relating  to  safeguarding 
official  information  in  the  interests  of  the  defense  of  the  United  States,  is 
hereby  amended  as  follows : 

1.  Section  4  is  amended  by  adding  a  new  subparagraph  at  the  end  thereof, 
as  follows : 

"(i)  Departments  and,  agencies  which  do  not  have  authority  for  original 
classification.  The  provisions  of  this  section  relating  to  the  declassification  of 
defense  material  shall  apply  to  departments  or  agencies  which  do  not,  under 
the  terms  of  this  order,  have  authority  for  original  classification  of  material, 
but  which  have  formerly  classified  material  puruant  to  Executive  Order 
No.  10290 5  of  September  24,  1951." 

2.  Section  15  is  amended  by  adding  a  new  subparagraph  at  the  end  thereof, 
as  follows : 

"Historical  Research.  As  an  exception  to  the  standard  for  access  prescribed 
in  the  first  sentence  of  section  7,  but  subject  to  all  other  provisions  of  this 
order,  the  head  of  an  agency  may  permit  persons  outside  the  executive 
branch  performing  functions  in  connection  with  historical  reseaioh  projects 
to  have  access  to  classified  defense  information  originated  within  his  agency 


*  IS  FR.  7040  :  3  CFR  1949-1053  Comp.,  p.  979. 
5  3  CFR,  1949-1953  Comp.,  p.  789. 
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if  he  determines  that:  (a)  access  to  the  information  will  be  clearly  con- 
i stent  with  the  interests  of  national  defense,  and  (b)  the  person  to  be 
granted  access  is  trustworthy :  Provided,  that  the  head  of  the  agency  shall 
take  appropriate  steps  to  assure  that  classified  information  is  not  published 
or  otherwise  compromised.*' 

3.  The  first  sentence  of  subparagraph  (d)  of  section  8  is  amended  to  read 
as  follows: 

•"Confidential  defense  material  shall  be  transmitted  within  the  continental 
United  States  by  one  of  the  means  established  for  higher  classifications, 
by  registered,  certified  or  first-class  mail,  or  by  express  or  freight  under 
such  conditions  as  may  be  prescribed  by  the  head  of  the  department  or 
agency  concerned." 

Dwight  D.  Eisenhower. 

The  "White  House,  May  7,  1959. 

The  White  House,  September  20,  1961. 


Executive  Order  10964 

amendment  of  executive  order  no.  1g501,1  entitled  "safeguarding  official 
information  in  the  interests  of  the  defense  of  the  united  states" 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes 
of  the  United  States,  and  deeming  such  action  necessary  in  the  best  interest 
of  the  national  security,  it  is  ordered  that  Executive  Order  No.  10501  of 
November  5,  1953,  as  amended,  be,  and  it  is  hereby,  further  amended  as 
follows : 

1.  Section  4  is  amended — 

(A)  By  substituting  for  the  first  paragraph  thereof  the  following: 

"Sec  4.  Declassification,  Downgrading,  or  Upgrading.  When  classified  in- 
formation or  material  no  longer  requires  its  present  level  of  protection  in  the 
defense  interest,  it  shall  be  downgraded  or  declassified  in  order  to  preserve 
the  effectiveness  and  integrity  of  the  classification  system  and  to  eliminate 
classifications  of  information  or  material  which  no  longer  require  classification 
protection.  Heads  of  departments  or  agencies  originating  classified  information 
or  material  shall  designate  persons  to  be  responsible  for  continuing  review  of 
such  classified  information  or  material  on  a  document-by-document,  category, 
project,  program,  or  other  systematic  basis,  for  the  purpose  of  declassifying 
or  downgrading  whenever  national  defense  considerations  permit,  and  for 
receiving  requests  for  such  review  from  all  sources.  However,  Restricted  Data 
and  material  formerly  designated  as  Restricted  Data  shall  be  handled  only 
in  accordance  with  subparagraph  4(a)(1)  below  and  section  13  of  this  order. 
The  following  special  rules  shall  be  observed  with  respect  to  changes  of 
classification  of  defense  information  or  material,  including  information  or 
material  heretofore  classified :" 

(B)  By  deleting  paragraph  (a),  (e),  (g),  (h),  and  (i)  and  inserting  in 
lieu  thereof  the  following: 

"(a)  Automatic  Changes.  In  order  to  insure  uniform  procedures  for  auto- 
matic changes,  heads  of  departments  and  agencies  having  authority  for 
original  classification  of  information  or  material,  as  set  forth  in  section  2, 
shall  categorize  such  classified  information  or  material  into  the  following 
groups : 

"(1)  Group  1.  Information  or  material  originated  by  foreign  governments 
or  international  organizations  and  over  which  the  United  States  Government 
has  no  jurisdiction,  information  or  material  provided  for  by  statutes  such 
as  the  Atomic  Energy  Act,  and  information  or  material  requiring  special 
handling,  such  as  intelligence  and  cryptography.  This  information  and  material 
is   excluded   from   automatic  downgrading  or  declassification. 

"(2)  Group  2.  Extremely  sensitive  information  or  material  which  the 
head  of  the  agency  or  his  designees  exempt,  on  an  individual  basis,  from 
automatic  downgrading  and  declassification. 

"(3)  Group  8.  Information  or  material  which  warrants  some  degree  of 
classification    for   an    indefinite   period.    Such    information    or    material    shall 


1  18  F.R.  7040  ;  3  CFR  1949-1953  Comp.,  p.  979. 
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become  automatically  downgraded  at  12-year  intervals  until  the  lowest 
classification    is    reached,    but    shall    not    become    automatically    declassified. 

"(4)  Group  4.  Information  or  material  which  does  not  qualify  for,  or  is  not 
assigned  to,  one  of  the  first  three  groups.  Such  information  or  material 
shall  become  automatically  downgraded  at  three-years  intervals  until  the 
lowest  classification  is  reached,  and  shall  be  automatically  declassified  twelve 
years  after  date  of  issuance. 

"To  the  fullest  extent  practicable,  the  classifying  authority  shall  indicate  on 
the  information  or  material  at  the  time  of  original  classification  if  it  can 
be  downgraded  or  declassified  at  an  earlier  date,  or  if  it  can  be  downgraded  or 
declassified  after  a  specified  event,  or  upon  the  removal  of  classified  attach- 
ments or  enclosures.  The  heads,  or  their  designees,  of  departments  and 
agencies  in  possession  of  defense  information  or  material  classified  pursuant 
to  this  order,  but  not  bearing  markings  for  automatic  downgrading  or  de- 
classification, are  hereby  authorized  to  mark  or  designate  for  automatic 
downgrading  or  declassification  such  information  or  material  in  accordance 
with  the  rules  or  regulations  established  by  the  department  or  agency  that 
originally   classified  such  information  or  material." 

"(e)  Information  or  Material  Transmitted  by  Electrical  Means.  The  down- 
grading or  declassification  of  classified  information  or  material  transmitted 
by  electrical  means  shall  be  accomplished  in  accordance  with  the  procedures 
described  above  unless  specifically  prohibited  by  the  originating  department 
or  agency.  Unclassified  information  or  material  which  is  transmitted  in 
encrypted  form  shall  be  safeguarded  and  handled  in  accordance  with  the 
regulations  of  the  originating  department  or  agency." 

"(g)  Upgrading.  If  the  recipient  of  unclassified  information  or  material 
believes  that  it  should  be  classified,  or  if  the  recipient  of  classified  information 
or  material  believes  that  its  classification  is  not  sufficiently  protective,  it 
shall  be  safeguarded  in  accordance  with  the  classification  deemed  appropriate 
and  a  request  made  to  the  reviewing  official,  who  may  classify  the  information 
or  material  or  upgrade  the  classification  after  obtaining  the  consent  of  the 
appropriate  classifying  authority.  The  date  of  this  action  shall  constitute  a 
new  date  of  origin  insofar  as  the  downgrading  or  declassification  schedule 
(paragraph    (a)   above)   is  concerned." 

"(h)  Departments  and  Agencies  Which  Do  Not  Have  Authority  for  Original 
Classification.  The  provisions  of  this  section  relating  to  the  declassification 
of  defense  information  or  material  shall  apply  to  departments  or  agencies 
which  do  not,  under  the  terms  of  this  order,  have  authority  for  original 
classification  of  information  or  material,  but  which  have  formerly  classified 
information  or  material  pursuant  to  Executive  Order  No.  10290  of  September 
24,    1951." 

"(i)  Notification  of  Change  in  Classification.  In  all  cases  in  which  action 
is  taken  by  the  reviewing  official  to  downgrade  or  declassify  earlier  than 
called  for  by  the  automatic  downgradin:;-declassification  stamp,  the  reviewing 
official  shall  promptly  notify  all  addressees  to  whom  the  information  or 
material  was  originally  transmitted.  Recipients  of  original  information  or 
material,  upon  receipt  of  notification  of  change  in  classification,  shall  notify 
addressees  to  whom  they  have  transmitted  the  classified  information  or 
material." 

2.  Section  5  is  amended — 

(A)  By  adding  a  new  paragraph   (a)   thereto,  as  follows: 

"(a)  Downgrading-Declassification  Markings.  At  the  time  of  origination,  all 
classified  information  or  material  shall  be  marked  to  indicate  the  down- 
grading-declassification  schedule  to  be  followed  in  accordance  with  paragraph 
(a)    of  section  4  of  this  order." 

(B)  By  relettering  the  present  paragraphs  (a)  through  (i)  as  (b)  through 
(j),   respectively. 

3.  Section  6  is  amended — 

(A)  By  deleting  from  the  second  sentence  of  the  first  paragraph  the  words 
"physical   or   mechanical." 

(B)  By  deleting  paragraphs  (a)  and  (b)  and  by  inserting  in  lieu  thereof 
the  following : 

"(a)  Storage  of  Top  Secret  Information  and  Material.  As  a  minimum.  Top 
Secret  defense  information  and  material  shall  be  stored  in  a  safe  or  safe- 
type   steel   file  container  having  a   three-position   dial-type  combination   lock. 
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and  being  of  such  weight,  size,  construction,  or  installation  as  to  minimize 
the  possibility  of  unauthorized  access  to,  or  the  physical  theft  of,  such 
information  and  material.  The  head  of  a  department  or  agency  may  approve 
other  storage  facilities  which  afford  equal  protection,  such  as  an  alarmed 
area,    a   vault,   a  vault-type   room,   or  an  area  under  continuous   surveillance. 

"(b)  Storage  of  Secret  and  Confidential  Information  and  Material.  As  a 
minimum,  Secret  and  Confidential  defense  information  and  material  may  be 
stored  in  a  manner  authorized  for  Top  Secret  information  and  material,  or  in 
steel  file  cabinets  equipped  with  steel  lockbar  and  a  changeable  three-com- 
bination dial-type  padlock  or  in  other  storage  facilities  which  afford  equal 
protection  and  which  are  authorized  by  the  head  of  the  department  or  agency. 

"(c)  Storage  or  Protection  Equipment.  Whenever  new  security  storage 
equipment  is  procured,  it  should,  to  the  maximum  extent  practicable,  be  of 
the  type  designated  as  security  filing  cabinets  on  the  Federal  Supply  Schedule 
of  the  General   Services  Administration.'' 

(C)  By  relettering  the  paragraphs  (c)  through  (g)  as  (d)  through  (h), 
respectively. 

4.  Paragraphs    (c)    and    (d)    of  section  8  are  amended  to  read  as  follows: 
"(e)    Transmitting  Secret  Information  and  Material.  Secret  information  and 

material  shall  be  transmitted  within  and  between  the  forty-eight  contiguous 
Stares  and  the  District  of  Columbia,  or  wholly  within  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  a  United  States  possession,  by  one  of  the 
means  established  for  Top  Secret  information  and  material,  by  authorized 
courier,  by  United  States  registered  mail,  or  by  the  use  of  protective  services 
provided  by  commercial  carriers,  air  or  surface,  under  such  conditions  as 
may  be  prescribed  by  the  head  of  the  department  or  agency  concerned. 
Secret  information  and  material  may  be  transmitted  outside  those  areas 
by  one  of  the  means  established  for  Top  Secret  information  and  material, 
by  commanders  or  masters  of  vessels  of  United  States  registry,  or  by  the 
United  States  registered  mail  through  Army,  Navy,  Air  Force,  or  United  States 
civil  postal  facilities :  provided,  that  the  information  or  material  does  not 
at  any  time  pass  out  of  United  States  Government  control  and  does  not  pass 
through  a  foreign  postal  system.  For  the  purposes  of  this  section  registered 
mail  in  the  custody  of  a  transporting  agency  of  the  United  States  Post  Office 
is  considered  within  United  States  Government  control  unless  the  transporting 
agent  is  foreign  controlled  or  operated.  Secret  information  and  material  may, 
however,  be  transmitted  between  United  States  Government  or  Canadian 
Government  installations,  or  both,  in  the  forty-eight  contiguous  States,  the 
District  of  Columbia,  Alaska,  and  Canada  by  United  States  and  Canadian 
registered  mail  with  registered  mail  receipt.  Secret  information  and  material 
may  also  be  transmitted  over  communications  circuits  in  accordance  with 
regulations  promulgated  for  such  purpose  by  the   Secretary  of  Defense. 

"(d)  Transmitting  Confidential  Information  and  Material.  Confidential  infor- 
mation and  material  shall  be  transmitted  within  the  forty-eight  contiguous 
States  and  the  District  of  Columbia,  or  wholly  within  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  a  United  States  possession,  by  one  of  the 
means  established  for  higher  classifications,  or  by  certified  or  first-class  mail. 
Outside  those  areas  Confidential  information  and  material  shall  be  transmitted 
in    the    same    manner   as    authorized    for   higher   classifications." 

5.  Section  13  is  amended  to  read  as  follows : 

"Sec.  13.  'Restricted  Data,'  Material  Formerly  Designated  as  'Restricted 
Data,'  Communications  Intelligence  and  Cryptography,  (a)  Nothing  in  this 
order  shall  supersede  any  requirements  made  by  or  under  the  Atomic  Energy 
Act  of  August  30,  1954,  as  amended.  'Restricted  Data,'  and  material  formerly 
designated  as  'Restricted  Data,'  shall  be  handled,  protected,  classified,  down- 
graded, and  declassified  in  conformity  with  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the  regulations  of  the  Atomic  Energy 
Commission. 

"(h)  Nothing  in  this  order  shall  prohibit  any  special  requirements  that  the 
originating  agency  or  other  appropriate  authority  may  impose  as  to  commu- 
nications intelligence,  cryptography,  and  matters  related  thereto." 

6.  A   now   section   19  is  added   reading  as  follows: 

"Sec.  19.  Unauthorized  Disclosure  by  GovernMent  Personnel.  The  head  of 
each  department  and  agency  is  directed  to  take  prompt  and  stringent  adminis- 
trative action  against   any   officer  or  employee  of  the  United    States,   at   any 
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level  of  employment,  determined  to  have  been  knowingly  responsible  for  any 
release  or  disclosure  of  classified  defense  information  or  material  except 
in  the  manner  authorized  by  this  order,  and  where  a  violation  of  criminal 
statutes  may  be  involved,  to  refer  promptly  to  the  Department  of  Justice 
any   such  case." 

7.   Sections  19  and  20  are  renumbered  as   sectiozis  20  and  21,  respectively. 

John  F.  Kennedy. 

[Reprinted   by  permission] 

On  Fooling  the  People,  Whether  Some,  Most  or  All  of  the  Time: 
An  Examination  of  the  People's  Right  to  Know 

(By  W.  Barnett  Pearce) 

This  article  argues  that  freedom  of  speech  occurs  only  when  the  people 
are  permitted  BOTH  to  express  themselves  and  to  gain  the  fullest  possible 
information  about  the  issues.  On  this  basis,  government  suppression  of  in- 
formation is  viewed  as  compromising  freedom  of  speech.  In  addition  to 
suggesting  the  relevancy  of  "the  right  to  know"  to  the  dialogue  concerning 
freedom  of  speech,  this  paper  serves  as  an  introduction  to  the  issue  of 
information  suppression  by  presenting  a  summary  of  the  case  for  and  the 
case  against  government  control  of  information,  and  by  specifying  some 
factors  which  should  be  considered  in  discussions  of  the  topic.  The  conclusion 
is  addressed  particularly  to  those  who  might  use  this  material  in  appropriate 
classes. 

This  paper  originated  as  a  project  in  the  seminar  in  "Freedom  and 
Responsibility  in  Speech"  under  the  direction  of  Paul  Boase  at  Ohio  University, 
1968.  Pedagogical  adaptations  reflect  use  of  the  material  in  the  "Communica- 
tion^ and    Society"  course  at  the  University  of  North   Dakota. 

Dr.  Pearce  (Ph.D.,  Ohio  University,  1969)  is  assistant  professor  of  Speech 
and   Journalism,    at  the   University   of  North   Dakota. 

This  manuscript  will  l>e  published  by  the  Speech  Communication  Association 
in  the  Freedom  of  Speech  Yearbook:  1910,  Thomas  Tedford.  editor.  Quotations 
and  citations  should  refer  to  that  book.  Reproduction  of  this  material  must 
be  by  permission  of  the  author. 

Whatever  their  purposes,  and  Levy x  argued  convincingly  that  they  surely 
did  not  anticipate  the  social  order  which  it  produced,  the  writers  of  the 
first  amendment  structured  a  vital  part  of  our  society  by  guaranteeing  that 
the  freedom  of  speech,  press,  assembly  and  petition  would  not  be  denied  by 
Federal  legislation.  The  most  direct  effect  of  these  provisions  was  to  enlarge 
the  bounds  of  permissable  behavior :  citizens  may  legitimately  express  a 
wide  latitude  of  opinions  using  a  great  range  of  communicative  techniques. 
Any  restriction  of  either  manner  of  expression  or  content  of  messages  is 
suspect  on  the  criterion  of  constitutionality.  But  the  counterpart  of  freedom 
of  speech  is  the  people's  right  of  access  to  information.  Mr.  Justice  Douglas 
interpreted  the  right  to  know  as  the  ma.ior  thrust  of  the  first  amendment,2 
and  Mr.  Justice  Frankfurter,  in  this  context,  defined  democratic  government 
as  "the  government  which  accepts  in  the  fullest  sense  the  responsibility  to 
explain  itself."  3 

The  people's  right  to  know  is  linked  to  freedom  of  speech  by  two  basic 
democratic  principles.  First,  the  belief  that  truth  emerges  best  from  a  free 
"marketplace"  of  ideas  in  which  all  viewpoints  are  presented  presumes 
freedom  for  advocates  of  all  persuasions  to  inform  themselves  and  to  speak. 
Second,  the  practice  of  allowing  the  people  to  change  the  personnel  of  the 
government  at  frequent  intervals  is  defensible  only  if  they  have  adequate 
information  to  make  intelligent  choices  among  candidates  representing  alter- 
native philosophies  and  platforms.   The  electorate  can  be  in  effect  disenfran- 


1  Leonard   W.   Levy.   Freedom   of  Speech   and  Press  in   Early  American   History:  Legacy 
of  Suppression  ''New  York  :  Harper  and  Ron.  1963).  pp.  3-~. 

2  William   O.    Douglas.   Freedom    of   the   Mind    (Garden    Citv.    N.   Y.  :    Doubledav,    1964). 
P.   8. 

3  Zechariah    Chafee,    Jr..    Government    mid   Mass    Communication    (Chicago:    University 
of  Chicago  Press,  two  volumes,  1947),  p.  7V2. 
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cliised  by  suppressing  a  particular  viewpoint  or  by  withholding  specific  items 
of  information.  Thus  freedom  of  speech  is  conceptualized  in  terms  of  two  foci : 
the  right  of  individuals  to  express  themselves  and  their  right  to  have 
information  upon  which  to  base  their  opinions. 

The  limits  of  individual  freedom  of  expression  and  the  areas  of  legitimate 
control  have  been  explored  recently  by  O'Neil i  and  Haiman.6  Recent  events, 
including  the  Vice  President's  criticisms  of  ''gaggles"  of  commentators  who 
question  Administration  policy,  charges  of  police  suppression  of  the  proponents 
of  the  Black  Panther  Party,  groups  who  shouted  down  Presidential  candidates 
during  the  1968  election,  street  battles  between  demonstrators  and  anti- 
demonstrators,  and  unprecedented  use  of  nudity  and  pornography  in  the  arts, 
verify  the  relevancy  and  importance  of  these  analyses.  But  even  if  people 
were  allowed  to  express  themselves  about  any  topic  in  any  manner  that 
they  chose,  without  the  right  to  know  they  would  still  not  have  freedom  of 
speech. 

There  is  a  sense  in  which  speech  is  not  free,  even  if  it  is  not  legally 
restricted,  if  vital  items  of  information  are  concealed.  For  example,  the 
people  were  not  free  to  discuss  the  Manhatten  project  which  developed  the 
atomic  bomb  because  great  effort  was  expended  to  insure  that  they  did  not 
know  of  the  project.  And  the  issue  is  certainly  not  exclusively  historical. 
The  so-called  "credibility  gap"  designates  lack  of  confidence  that  the  govern- 
ment is  explaining  itself  completely,  and  numerous  instances  of  governmental 
secrecy  continue  to  alarm  many  citizens,  particularly  with  reference  to  military 
commitments. 

This  paper  is  an  analysis  of  one  aspect  of  the  freedom  of  speech :  the 
people's  right  to  know.  The  thesis  is  that  freedom  of  speech  is  directly 
limited  by  any  group  which  withholds  information  relevant  to  topics  being 
discussed  or  which  would  be  discussed  if  known  about.  Reflecting  the  author's 
judgment  that  government  is  both  the  agency  which  withholds  most  infor- 
mation and  is  the  agency  which  has  the  greatest  responsibility  to  explain 
its  actions  to  the  people,  the  topic  will  be  further  limited  to  government 
suppression  of  information. 

The  purpose  of  this  paper  is  academic,  not  polemic.  Rather  than  assume 
a  position  and  marshall  supportive  arguments,  this  paper  presents  the  case 
for  and  against  government  control  of  information.  This  procedure  seems 
advisable  for  several  reasons.  First,  understanding  both  positions  should 
precede  a  commitment  to  either.  Second,  obtaining  a  summary  of  both  cases 
has  classroom  pedagogical  advantages,  discussed  later  in  this  paper.  Third, 
the  issues  are  complex,  and  this  procedure  seems  to  impose  less  distortion 
than  would  a  polemic. 

GOVERNMENT    CONTROL   OF   INFORMATION 

A  "restless  contradiction"  exists  between  the  constitution's  guarantee  of 
freedom  of  speech  and  its  authorizing  the  government  to  withhold  information. 
The  people's  right  to  know  is  counterbalanced  by  "the  right  of  the  President 
in  the  absence  of  express  provisions  to  the  contrary,  to  decide  what  records 
of  the  executive  department  may  be  withheld  and  what  disclosed."  6 

In  recent  years,  this  "executive  privilege"  was  dramatically  extended. 
Both  Truman  and  Eisenhower  gave  Executive  Orders  empowering  Federal 
employees  other  than  the  President  to  classify  information.  An  estimated 
one  million  people  were  authorized  to  wield  the  Top  Secret  stamp  in  the 
Eisenhower  administration.7  Under  these  provisions,  the  government  has 
(1)  suppressed  information  about  its  activities;  (2)  released  false  and 
deliberately  misleading  information;  and  (3)  created  a  system  perpetuating 
these  practices. 

Examples  of  information  control  are  readily  available.  President  Eisenhower 
admitted  that  "in  the  diplomatic  field  it  was  routine  practice  to  deny  re- 
sponsibility for  an  embarrassing  occurrence  when  there  is  even  one  percent 


4  Robert  M.  O'Neil.  Free  Speech  (New  York  :  Bohbs-Merrill,  1066). 

5  Franklyn   Haiman.   Freedom  of  Speeeh    (New  York:   Random   House.   1066). 
".Tames    Russell    Wisceins,    Freedom    of   Secrecy    (New   York:    Oxford    U.    Press,    10641, 

p.   67. 

7  William    J.    Lederer,    A    Nation   of   Sheep    (Greenwich,    Conn.:    Fawcett    Publications, 
1961):  p.  86. 
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chance  of  being  believed."  8  Accordingly,  he  denied  any  knowledge  of  spy-flights 
over  the  Soviet  Union  until  the  Russians  produced  a  downed  U-2  plane  and 
its  pilot.  Secretary  John  Foster  Dulles  often  tested  public  opinion — and 
confused  the  public — by  releasing  contradictory  reports  attributed  to  an 
unnamed  source  described  only  as  a  "high  government  official."  He  once  told 
newsmen  not  to  quote  him  but  to  report  that  the  U.S.  would  defend  the 
islands  of  Quemoy  and  Matsu  in  event  of  Chinese  attack.  After  the  public 
response  was  noted,  Dulles  authorized  a  similar  "nonattributed"  story  denying 
that  the  islands  would  be  defended.9  President  Kennedy  suppressed  informa- 
tion about  the  presence  of  missiles  in  Cuba  until  he  had  initiated  his  "quar- 
antine" 10 — and  deliberately  lied  to  the  people  in  the  process.11  President 
Johnson  would  not  allow  foreign  news  films  showing  civilian  casualties  due 
to  U.S.  bombing  in  North  Vietnam  to  be  shown  in  this  country.  Rather,  the 
American  public  was  told  that  civilian  casualties  were  prevented  by  highly 
effective  precision-bombing  techniques.12  Nelson  Rockefeller  accurately  observed 
that  "we  live  in  an  age  when  the  word  of  a  political  leader  seems  to  invite 
instant  and  general  suspicion."13  And  well  it  might:  Rockefeller's  unequivocal 
reiteration  of  non-candidacy,  prefaced  by  an  appeal  to  be  spared  this  sort  of 
skepticism,  was  publicly  repudiated  a  few  weeks  later. 

Unhappily,  not  every  case  of  information  control  is  motivated  by  anything 
resembling  the  national  interest.  Partisan  politics  seem  to  be  a  sufficient 
cause  of  information  control.  When  the  press  correctly  learned  that  a  high- 
ranking  official  (actually  Senate  Majority  Leader  Mike  Mansfield)  privately 
told  President  Johnson  that  he  strongly  disagreed  with  his  conduct  of  the 
Vietnamese  war  although  he  would  not  attack  him  publicly,  Johnson  avoided 
the  embarrassment  of  admitting  formidible  opposition  within  his  own  party 
by  identifying  newly-elected  House  Minority  Leader  Gerald  Ford  as  the  silent 
opponent.  The  fact  of  Mansfield's  opposition  and  Democratic  disunity  was 
buried  in  partisan  bickering.14 

Although  there  is  little  disagreement  about  the  fact  of  government  sup- 
pression of  information,15  evaluations  of  the  practice  vary  widely.  For  example. 
Wiggins  suggested  that  the  issue  is  that  of  secrecy  or  freedom,  for  the  tw  i 
are  incompatible.  If  continued,  he  argued,  deceptive  handling  of  information 
will  change  the  very  nature  of  our  government.16  On  the  other  hand,  former 
Assistant  Secretary  of  Defense  Sylvester  publicly  admitted  that  he  had  lied 
in  government  pronouncements  and  defended  the  practice  as  being  necessary 
for  national  security  and,  because  of  that,  morally  right.17  It  is  instructive 
to  consider  the  case  made  for  and  against  information  control. 

THE    CASE    AGAINST    GOVERNMENT    CONTROL    OF    INFORMATION 

Those  opposed  to  government  control  of  information  argue  that  it  threatens 
freedom  and  good  government.  Adequate  information  is  considered  a  pre- 
requisite of  freedom.  Perry  observed  that  "whoever  determines  what  alter- 
natives shall  be  known  to  a  man  controls  what  the  man  shall  choose  from. 
He  is  deprived  of  freedom  in  proportion  as  he  is  denied  access  to  any  ideas, 
or  is  confined  to  any  range  of  ideas  short  of  the  totality  of  relevant 
possibilities."18  There  is  an  obvious  validity  to  this  argument.  If  government 
suppresses  information  about  a  non-military  means  of  coping  with  an  inter- 
national problem  and  then  asks  citizens  to  support  military  action,  their 
freedom  of  self-determination  has  been  compromised  to  the  extent  that  they 


8Alden    H.    Sypher.    "Yon    Can't    Fool    All    of    the    People   Even    Some    of   the    Time." 
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are  not  aware  of  the  alternative.  Wiggins  suggested  an  inverse  relationship : 
as  secrecy  increases,  freedom  decreases.19 

Suppressing  information  results  in  an  uninformed  or  misinformed  public. 
Advocates  of  this  position  note  five  ways  in  which  this  saps  the  quality  of 
government.  First,  secrecy  serves  as  a  cloak  for  corruption.  "One  of  the 
worst  consequences  of  secrecy  is  the  license  it  confers  upon  deceit.  .  .  .  When 
there  are  no  independent  means  of  verifying  official  accounts  of  public 
transactions,  an  invaluable  check  is  removed.  It  then  becomes  relatively  safe 
for  authority  to  publish  such  a  version  of  an  event  as  lends  the  most  luster 
to  government,  or  the  least  discredit.  The  temptation  to  sugar-coat  each 
disaster  and  gild  every  triumph  will  prove  almost  irresistible  to  officials 
who  are  secure  against  contradiction.  Government  then  can  manage  the  news 
to  its  tastes.  It  will  speak  with  one  voice  and,  however  much  that  voice  may 
err,  there  will  be  none  to  say  it  nay."'20  The  list  of  scandals  and  illegal 
activities  by  those  in  government  is  long,  and  information  control  procedures 
have  allowed  them  to  flourish.  While  ready  access  to  information  cannot  be 
expected  to  eliminate  corruption,  some  believe  that  removing  official  obstacles 
to  the  flow  of  information  will  limit  clandestine  activities  and  reduce  their 
detrimental  effects  by  exposing  them  earlier.21 

In  addition  to  providing  a  cover  for  corruption,  discretionary  control  of 
information  at  least  temporarily  protects  in  efficient  or  bumbling  administra- 
tion. Rather  than  using  the  public  as  a  resource  in  making  the  best  decisions, 
government  officials  may  try  to  convince  the  electorate  that  the  official  policies 
are  best.22  The  difference  is  crucial :  the  thousands  of  information  officers 
employed  by  the  government  constitute  a  propaganda  force  for  the  current 
administration,  and  the  President  has  virtually  unlimited  access  to  the  radio 
and  TV  networks.  If,  in  addition  to  presenting  their  case  forcefully,  govern- 
ment officials  suppress  information  which  would  contradict  them,  this  is 
a  matter  for  concern.  "If  the  opinions  of  the  public  are  to  control  the 
government,  these  opinions  must  not  be  controlled  by  the  government." 23 
The  most  eloquent  objection  to  government-in-secret  was  made  by  Senate 
Foreign  Relations  Committee  chairman  William  Fulbright.  Changing  his  long- 
si  anding  policy  of  holding  hearings  off-camera,  Fulbright  insisted  that  the 
Administration  explain  its  conduct  of  the  Vietnamese  war  both  to  his  com- 
mittee and  by  means  of  television,  to  the  American  people.  He  hoped  to  force 
a  change  in  Johnson's  Vietnam  policy  "by  putting  that  policy  on  public  trial. 
In  short,  he  intended  to  go  over  the  President's  head  to  the  people."  '2i  The 
suggestion  has  been  made  that  a  monument  be  raised  to  Fulbright  for  this 
action,  although  there  is  some  disagreement  about  whether  it  should  be 
erected  in  Washington  or  Hanoi. 

Suppression  of  important  information  threatens  good  government  because 
it  precludes  the  open  discussion  of  issues  out  of  which  wise  decisions  come. 
This  led  Mr.  Justice  Douglas  to  warn  that  "The  safety  of  the  Republic  lies 
in  unlimited  discourse."  25  In  his  study  of  propaganda,  Terence  Qualter  judged 
that  censorship  of  ideas  poses  a  greater  threat  to  democracy  than  propaganda 
because  the  inavailability  of  alternative  points  of  view,  rather  than  the 
persuasive  presentation  of  one  position,  results  in  an  unquestioning  uniformity 
of  opinion.26 

Good  government  is  precluded  by  an  uninformed  electorate  because  the 
people's  judgment  is,   ultimately,    final.    Lacking  information,   judgments  tend 
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to  be  made  on  the  basis  of  ignorance,  rumor  or  prejudice :  "■  the  government 
chosen  by  such  a  constituency  is  not  likely  to  be  the  best.26 

Government  control  of  information  militates  against  good  government  by 
alienating  the  people.  Regardless  of  the  reasons  why  President  Johnson  with- 
held information,  his  doing  so  hurt  his  administration  by  destroying  popular 
confidence  in  his  official  pronouncements.28  Former  President  Truman  observed 
that  presidential  power  is,  in  essence,  the  power  to  persuade,""  and  a  persuader 
with  low  credibility  is  severely  handicapped.  But  in  addition  to  the  question 
of  credibility,  secrecy  tends  to  divide  an  uninformed  mass  from  an  informed 
elite,31  precluding  development  of  the  necessary  public  support  for  govern- 
mental   policies 3"  and    developing   dangerous  polarizations   among   the   people. 

Analyzing  the  arguments  advanced  by  opponents  of  government  control  of 
information,  it  becomes  obvious  that  they  implicitly  endorse  a  particular 
concept  of  self-government.  Two  interpretations  have  been  advanced :  that 
of  a  democracy  and  that  of  a  republic.  Sidney  Hook  defined  an  absolute  or 
direct  democracy  as  "government  of  the  whole  people  by  the  whole  people." 
The  prime  analogy  is  that  of  a  town  meeting,  at  which  every  person  discusses 
and  votes  on  every  issue.3"  Obviously  the  American  government  is  too  large 
to  be  run  by  town  meetings,  but  those  advocating  this  concept  believe  that 
means  should  be  found  to  assure  that  the  citizens  exercise  the  primary 
decision-making  responsibility.  This  concept  is  consistent  with  the  practice  of 
•■government  by  publicity"  in  which  mass  communication  and  public  opinion 
polling  serve  as  "twin  technologies  that  seek  to  revive  the  Aristotelian  concept 
of  the  citizen  as  firsthand  spectator  and  participant  in  the  marketplace  of 
government."  34 

Many  are  not  convinced  that  democracy  is  either  practical  or  desirable. 
Implicitly  supporting  their  arguments  for  government  control  of  information 
is  an  interpretation  of  self-government  as  a  republic,  or  a  system  in  which 
citizens  choose  representatives  who  then  rely  on  their  own  initiative  in  the 
formulation  and  execution  of  policy.35  In  a  republic,  "while  the  electors 
choose  the  ruler,  they  do  not  own  any  shares  in  him  and  they  have  no  right 
to  command  him." 3<i  This  concept  is  consistent  with  the  Jeffersonian  belief 
in  a  natural  aristocracy  on  the  basis  of  intellect.  Those  who  accept  this 
position  tend  to  be  those  occupying  positions  of  power  and  responsibility 
and  who  place  "great  confidence  in  their  own  judgment,  with  a  correspondingly 
low  estimate  of  the  general  run  of  people." w 

THE    CASE   FOR   GOVERNMENT    CONTROL   OF    INFORMATION 

Advocates  of  this  position  rely  on  three  lines  of  argument.  First,  democracy 
is  impractical  in  a  large,  complex  society.  Second,  efficient  administration  of 
government  necessitates  the  ability  to  control  information.  Third,  requirements 
of  national  security  demand  information  control. 

The  issue  of  the  size  and  complexity  of  government  and  society  is  a  major 
theme  in  the  reasoning  of  those  convinced  that  democracy  is  impractical. 
Representative    John   Moss    complained    that    there    is    so    much    information 
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about  so  many  issues  that  it  is  difficult  to  obtain  what  is  available  about  a 
particular  topic.35  This  implies  that  the  people  are  at  best  only  partially 
informed  about  complicated  issues.  Further,  the  information  they  do  have 
is  likely  to  be  that  which  is  most  accessable,  not  necessarily  the  most  im- 
portant for  making  good  decisions.39  On  the  other  hand,  Senator  Mark  Hatfield 
argued  that  government  policy  as  well  as  logistics  limits  information  accessi- 
bility. "Our  leaders  have  taken  the  position  that  an  issue  is  far  too  compli- 
cated for  the  people  to  understand  even  if  full  information  is  available."  *° 
The  basic  theory  of  democracy,  that  the  people  know  best  and  that  the 
majority  of  the  people,  if  well-informed,  will  make  sounder  decisions  than 
small  groups  of  leaders  or  geniuses,  was  directly  challenged  by  James  Reston. 
"This  is  undoubtedly  sound  doctrine  for  sinking  a  sewer  or  building  a  bridge 
or  school  in  a  local  community,  but  is  it  a  practical  way  to  conduct  foreign 
policy?"   He  concluded   that  it  is  not.41 

Walter  Lippmann  clearly  rejected  the  democratic  ideal  as  impractical. 
According  to  Lippmann,  an  unrecognized  revolution  in  the  Western  democracies 
during  World  War  I  resulted  in  a  "functional  derangement  of  the  relationship 
between  the  mass  of  the  people  and  the  government."  In  essence,  the  over- 
extended democracies  lost  the  power  to  govern  without  the  support  of  public 
opinion.  Deploring  this  development,  Lippman  argued  that  government  must 
be  freed  from  dependence  on  public  opinion,  for  the  unhappy  truth  is  that 
the  prevailing  public  opinion  has  been  destructively  wrong  at  the  critical  junc- 
tures. The  people  have  imposed  a  veto  upon  the  judgments  of  informed  and 
responsible  officials  .  .  .  Mass  opinion  .  .  .  has  shown  itself  to  be  a  dangerous 
master  of  decisions  when  the  stakes  are  life  and  death."42 

The  argument  that  efficient  administration  of  government  requires  secrecy 
was  presented  by  Robert  Cutler,  former  Special  Assistant  to  President  Eisen- 
hower on  National  Security  matters.  Cutler  advocated  that  there  be  no 
publicity  about  a  proposed  course  of  action  before  the  government  decides 
what  to  do.  He  suggested  that  1)  arguing  in  the  press  the  pros  and  cons  of 
the  options  available  to  the  government  tends  to  disintegrate  policy  by 
contributing  to  a  piecemeal  approach  to  major  decisions:  2)  pre-decision 
secrecy  does  not  violate  democratic  rights  because  nothing  has  actually  hap- 
pened until  the  decision  is  made;  and  3)  the  President  should  be  able  to 
disregard  the  advice  of  some  of  his  advisors  without  publicly  disclosing  the 
fact  and  thus  embarrassing  the  advisors.  Well  publicized  disputes  within  the 
Administration  provide  unfriendly  nations  a  vantage  from  which  to  apply 
pressure  against  the  government.  After  a  decision  is  made  and  the  policy 
implemented.  Cutler  urged  continued  discretionary  suppression  of  information. 
His  reasoning  was  based  on  the  premise  that  national  security  programs  are 
an  inseparable  whole.  Bringing  public  attention  to  projects  conducted  in  secret, 
particularly  those  with  unhappy  consequences  or  evidencing  inept  administra- 
tion, would  result  in  overattention  and  overcompensation,  imbalancing  the 
whole.  He  argued  that  foreign  policy  particularly  would  be  distorted  by  piece- 
meal post  hoc,  correctives.  Cutler  apparently  realized  that  he  had  advocated 
complete  suppression  of  information,  and  reponded  by  arguing  that  free  speech 
about  foreign  policy  must  prove  its  validity  and  usefulness  to  national  survival 
if  it  is  to  be  seriously  considered  in  decisions  about  withholding  information.43 
To  say  the  least,  this  position  represents  a  shift  in  the  burden  of  proof  with 
respect  to  free  speech. 

The  government's  right  to  control  information  vital  to  national  security  is 
generally  conceded.  President  Kennedy's  Press  Secretary  Pierre  Salinger  inter- 
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preted  the  First  Amendment  as  not  requiring  full  disclosure  either  to  the  press 
or  to  Congress.  Salinger  reasoned  that  covert  operations  such  as  the  Bay  of 
Pigs  invasion  are  necessary  in  the  Cold  War  against  an  opponent  who  regu- 
larly engages  in  secret  maneuvers,  hut  prohibiting  government  control  of  in- 
formation makes   implementation   of  such   tactics  very   difficult.'1'1 

A  surprisingly  frank  statement  of  the  right  of  government  to  lie  in  cases 
of  national  security  was  made  by  former  Assistant  Secretary  of  Defense 
Arthur  Sylvester.  To  illustrate  his  point,  Sylvester  used  a  pressing  ethical 
issue  of  the  Kentucky  frontier  in  1804:  whether  a  man  captured  by  hostile 
Indians  was  justified  in  lying  to  conceal  the  presence  of  one  of  his  children 
hiding  nearby.  The  so-called  Truthful  Baptists  said  no ;  the  Lying  Baptists, 
yes.  Sylvester  aligned  himself  clearly  with  the  Lying  Baptists  in  this  situation, 
and  claimed  that  it  was  comparable  to  that  faced  by  government.  He  reasoned 
that  national  self-preservation  takes  precedence  over  truthfulness:  "[citizens] 
don't  want  their  children  surrendered  to  the  savages  merely  so  that  the  Gov- 
ernment could  boast  it  always  told  the  truth,  the  whole  truth,  and  nothing 
but  the  truth."45 

Many  who  believe  that  government  should  suppress  information  at  least 
some  of  the  time  are  not  willing  to  state  their  position  as  frankly  as  Sylvester 
and  would  not  agree  with  Cutler's  sweeping  conclusions.  But  all  of  those 
endorsing  this  position  seem  to  accept,  implicitly  or  explicitly,  the  idea  that 
government  is  too  cumbersome  to  be  administered  by  public  opinion,  that 
the  best  government  is  that  which  usually  keeps  its  own  counsel  about  its 
plans  and  which  has  a  healthy  appreciation  for  the  demands  of  national 
security. 

ANALYSIS    OF    THE    CASES    FOE    AND    AGAINST    INFORMATION    CONTROL 

The  arguments  presented  by  both  groups  meet  rough  tests  of  proof :  examples 
and  authoritative  opinion  may  be  cited  to  substantiate  them  all.  In  addition, 
the  cases  are  internally  consistent  if  the  basic,  often  unstated,  tenets  of  the 
Won  are  granted.  The  conflict  of  opinion  must  be  understood  on  the  basis 
of  an  analysis  which  goes  beyond  the  claims  for  beiief  offered  for  individual 
contentions. 

Those  for  and  those  against  government  control  of  information  see  the 
world  through  different  eyes.  Their  affinity  for  certain  arguments  and  an- 
tipathy  for  others  is  a  function  of  their  willingness  to  place  •■  >nfidence  in  the 
ability  of  the  "common  man"  and  their  interpretation  of  th<  nature  of  self- 
government.  For  adherents  of  either  position  to  understand  those  agreeing 
with  the  other  side,  they  must  be  able  to  shift  perspectives  at  least  tem- 
porarily, and  see  the  issues  from  the  other  orientation.  In  addition,  an  analysis 
of  the  communicative  process  suggests  that  this  sort  of  role-taking  is  essential 
for  good  between-groups  communication.48 

Good  government  is  important  to  both  those  advocating  and  those  opposing 
information  control.  But  they  mean  different  things  by  good  government.  Those 
opposing  suppression  of  information  by  the  government  identify  good  govern- 
ment as  that  which  is  most  responsive  and  most  accountable  to  the  people, 
while  government  which  is  efficient  and  effective  in  implementing  its  policies 
is  considered  best  by  those  favoring  information  control.  The  extent  to  which 
the  former  concept  is  practical  and  the  latter  desirable  should  be  a  theme 
in  discussing  the  relative  merits  of  each  case. 

Advocates  of  both  positions  would  agree  that  the  tensions  between  the  right 
to  know  and  the  government's  need  to  suppress  information  should  be  resolved 
so  as  to  achieve  simultaneously  three  goals:  individual  liberty;  good  govern- 
ment: and  national  security.  Those  who  would  suppress  information  do  so  in 
the  name  of  national  security  :  those  who  would  not,  invoke  individual  liberty 
as  their  criterion.  But  there  are  situations  in  which  achieving  national  security 
must  be  at  the  price  of  individual  liberty,  or  vice  versa.  The  question  is.  in 
these  situations,  which  should  be  preferred?  The  difference  between  the  posi- 
tions thus  hinges  on  a  value  judgment  about  the  relative  importance  of  these 
two  policy  objectives. 
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Formally  stated,  the  dilemma  seems  real.  Those  who  would  choose  national 
security  as  the  foremost  objective  reason  that  if  the  nation  falls  to  an 
aggressor,  individual  liberty  will  be  lost  more  surely  and  totally  than  under 
any  conceivable  security  restrictions.  On  the  other  hand,  those  who  would 
choose  individual  liberty  as  the  primary  goal  of  national  policy  argue  that  if 
security  is  achieved  at  the  price  of  liberty,  it  scarcely  matters  if  the  tryants 
are  foreign  or  domestic. 

But  the  statement  of  the  delemma  is  a  semanticist's  nightmare.  Obviously, 
the  class  terms  "security"  and  "liberty"  are  being  used  as  if  there  were  no 
differences  among  the  phenomena  within  the  categories.  Certainly  some  lib- 
erties may  be  sacrificed  for  security,  and  security  is  not  worth  the  loss  of  all 
liberties.  But  where  do  the  tolerance  limits  of  compromised  freedom  and 
security  occur  in  specific  situations?  Although  a  topic  by  topic  answer  to  this 
question  lies  outside  the  scope  of  this  paper,  a  series  of  three  questions 
indicates  the  factors  to  be  considered  in  developing  a  better  policy  of  recon- 
ciling the  people's  right  to  know  and  the  government's  right  to  withhold 
information. 

First,  should  any  information  ever  be  legitimately  suppressed?  Either  an 
affirmative  or  negative  answer  to  this  question  becomes  the  key  to  a  Pandora's 
box  of  troublesome  issues.  Students  answering  this  question  find  themselves 
qualifying  their  responses  with  the  same  "beaurocrate-ese"  that  they  criticize 
government  officials  for  using  as  substitute  for  English.  The  discussion  should 
focus  on  the  distinguishing  characteristics  of  those  situations  (if  any)  in 
which  information  control  is  and  is  not  approprite. 

Second,  who  should  decide  whether  a  particular  item  of  information  should 
be  released  or  suppressed?  Giving  discretionary  powers  with  respect  to  with- 
holding information  to  those  who  make  policy  decisions  imposes  an  intolerable 
ethical  delemma.  Discriminating  between  selfish  and  statesmanly  motives  for 
suppressing  information  is  extremely  difficult  under  the  best  of  circumstances. 
The  Chief  Executive  may  be  deprived  of  both  the  awesome  power  and  responsi- 
bility of  deciding  when  to  lie  to  the  people  by  appointing  a  special  non-policy- 
making  agency  entrusted  with  these  duties.  But  this  raises  other  problems. 
What  type  of  people  would  be  best  on  such  a  committee?  How  can  each 
person  be  confident  that  only  that  information  which  is  essential  for  national 
security  is  being  withheld?  What  correctives  should  be  established  in  the  event 
of  poor  decisions   regarding  information   control? 

Third,  is  there  some  practical  way  to  distinguish  between  information 
which  legitimately  threatens  the  national  interest  and  that  which  merely  em- 
barrasses the  current  administration?  This  is  tougher  than  it  looks  because 
some  will  argue  that  anything  which  embarrasses  the  administration  threatens 
the  security  of  the  country.  For  example,  the  alleged  atrocities  at  My  Lai  by 
American  troops  were  concealed  for  a  number  of  reasons,  one  of  which  was 
the  propaganda  value  of  this  information  to  the  North  Vietnamese.  The  ques- 
tion is,  which  is  more  damaging:  the  fact  that  the  North  Vietnamese  ultimately 
found  out  about  the  massacre  or  that  the  American  people  were  asked  to 
make  foreign  policy   decisions  without  this  information. 

CONCLUSION 

This  paper  traced  the  interrelated  nature  of  the  freedom  of  speech  and  the 
people's  right  to  know,  discussing  in  some  detail  government  suppression  of 
information  as  a  threat  to  freedom  of  speech.  By  summarizing  the  cases  for 
and  against  government  control  of  information,  the  paper  served  the  scholarly 
function  of  providing  the  basis  for  informed  and  constructive  discussion  of  the 
issue.  An  analysis  of  the  case  for  each  position  indicated  that  they  were 
separated  by  different  interpretations  of  self-government  (democracy:  re- 
public) and  of  good  government  (responsive  to  the  people:  efficient  in  imple- 
menting its  programs  with  minimum  discord)  and  by  the  goal  of  government 
policy  considered  of  primary  importance  (individual  liberty;  national  security). 

This  material  may  be  used  to  provide  students  a  persnective  which  will 
facilitate  comprehension  of  readings  in  this  area.  Three  questions  were  posed 
which  have  been  found  conducive  to  the  kind  of  class  discussion  which  stimu- 
lates interest  in  and  sensitivity  to  the  problems  of  free  speech  and  information 
.control.  But  the  summaries  of  the  cases  for  and  against  information  control! 
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permits  an  alternative  pedagogical  technique:  students  may  be  assigned  to 
defend  each  position  in  class  activities  using  a  format  resembling  a  Senate 
hearing  or  Cabinet  meeting.  This  seems  particularly  useful  in  demonstrating 
that  each  position  is  internally  consistent  but  based  on  different  premises. 
These  class  activities  should  develop,  in  addition  to  knowledge  and  sensitivity 
to  the  issue,  a  personal  commitment  by  the  students  to  the  position  which 
they   judge  to  be  best. 

Abstract  of  "The  People's  Right  to  Know  :  The  Issues  Involved  in 
Government  Suppression  of  Information"    (or  some  such  title) 

AUTHOR — Dr.  W.  Barnett  Pearce,  assistant  professor  of  speech  and 
journalism,  University  of  North  Dakota  ;  M.A.  and  Ph.D  from  Ohio  Univer- 
sity ;  member  Speech  Communication  Association,  International  Communica- 
tion Asociation :  published  articles  in  Speech  Monographs,  Public  Opinion 
Quarterly,  Journal  of  the  American  Forensics  Association,  Western  Speech, 
Free  Spech  Yearbook:  1970,  and  others:  presented  papers  at  conventions  of 
the  Speech  Communication  Association  (International  Communication  Associa- 
tion. Central  States  Speech  Association  and  the  Association  for  Education  in 
Journalism :  as  an  undergraduate,  member  of  the  1965  national  championship 
debating  team  (which  is  relevant  to  my  presenting  pro  and  con  "cases" 
herein). 

outline 
Chapter  I:  Introduction 

This  chapter  will  introduce  the  notion  of  the  public's  right  to  know  along 
with  some  of  my  opinions  about  the  issue  which  are  in  large  measure  the 
reason  for  writing  the  book.  These  include  an  analysis  of  the  relationship 
between  the  right  to  know  and  democracy,  freedom  of  speech  and  decision- 
making procedures  in  American  government ;  documentation  of  the  fact  that 
the  government  has — whether  appropriately  or  not — suppressed  and  distorted 
information  about  public  affairs :  and  my  distaste  for  the  way  discussion  of 
tbese  issues  usually  run.  The  theme  of  the  latter  is  that  the  discussions 
usually  rely  on  vague  appeals  to  trust  specific  other  people  or  on  appeals 
for  a  consensus  of  distrust  for  other  people  generally  rather  than  on  the 
basis  of  rational  argument.  And  when  argument  is  used,  the  experience  is 
usually  futile  because  the  positions  advocated  are  oblique  to  one  another — 
the  specific  arguments  are  internally  consistent,  but  the  conclusions  are  dia- 
metrically opposed.  Thus  the  function  of  this  book  is  to  provide  intelligent 
readers  a  summary  of  the  cases  presented  for  and  against  government  sup- 
pression of  information,  with  particular  attention  to  the  so-called  "Pentagon 
Papers"  case  because  it  provided  a  clear-cut  confrontation  of  perspectives, 
so  that  they  may  evaluate  positions  articulated  by  various  spokesmen  in 
the  appropriate  context  and  come  to  a  personal   decision  about  the  matter. 

Chapter  II:  An  Analysis  of  The  Issues 

This  chapter  will  be  comprised  of  my  "on  Fooling  the  People  .  .  ."  article, 
revised,  brought  up  to  date  and  perhaps  lengthened.  The  major  thrust  of  the 
article,  which  is  the  contrasting  of  two  mutually  exclusive,  logically  consistent 
schools  of  thought,  will  be  unchanged. 

Chapter  III:  Advocates  for  Discretionary  Suppression  of  Information 

This  chapter  will  include  annotated  excerpts  of  various  materials  favoring 
information  suppression  in  specific  instances.  These  materials  will  include  the 
briefs  submitted  by  the  prosecution  (the  government)  to  the  courts  in  an 
attempt  to  halt  publication  of  the  Pentagon  Papers  by  The  Times  and  the 
Post,  congressional  debates  and  hearings  regarding  relevant  legislation  (such 
as  the  Freedom  of  Information  Act)  and  other  relevant  documents,  such  as 
speeches  and  articles  supporting  various  suppressions.  The  annotations  will 
summarize  the  argument  of  the  selections  and  relate  them  to  the  positions 
described  in  Chapter  II. 
Chapter  IT:  Advocates  against  Discretionary  Suppression   of  Information 

This  chapter  will  be  similar  to  Chapter  III  except  that  the  selections  included 
here  will  argue  against  suppression.  Annotations  will  function  similarily. 
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Chapter  V:  Decisions  about  Discretionary  Suppression  of  Information 

This  chapter  will  include  various  documents  reflecting  considered  decisions 
on  the  basis  the  arguments  like  those  presented  above.  These  will  include  court 
actions  regarding  the  Pentagon  Papers,  the  congress'  action  regarding  the 
Freedom  of  Information  Bill,   etc. 

Chanter  VI:  The  Enduring  Problem  of  the  People's  Right  to  Know 

This  chapter  will  orient  readers  to  a  continuing  struggle  between  the 
public's  need  to  know  and  the  government's  right  to  act  in  secrecy,  which 
will  continue  to  be  marked  by  periods  of  disinterest  punctuated  by  spectac- 
ular acts  such  as  the  printing  of  the  Pentagon  Papers,  the  U-2  incident  or 
the  Bay  of  Pigs  Invasion.  Using  the  procedures  described  for  analyzing 
arguments  in  Chapter  II  and  for  making  decisions  along  lines  described  in 
Chapter  V,  the  author  will  provide  readers  with  case-studies,  both  real  and 
hypothetical,  in  which  they  may  try  their  argumentative  and  decision-making 
powers. 

Target. — Classes  in  speech,  journalism,  political  science ;  the  educated, 
politically  aware  public  (with  appropriate  promotion,  this  book  can  reach  a 
broad  non-classroom  audience). 

Length.— 125  pages,  paper-back. 

Publication  date. — Early  1972. 

[From  Sowing  the  Wind  :  Meat,  Pesticides,  and  the  Public  Interest, 
Grossman  Press,  1971] 

(By  Harrison  Wellford) 
Freedom  of  Suppression  :  Pesticides  and  Official  Secrecy 

"It  shall  be  the  policy  of  this  Department  ...  to  make  its  records  available 
to  the  public  to  the  maximum  extent  consistent  with  the  national  welfare  and 
the  rights  of  individual  citizens.  This  means  that,  with  certain  exceptions, 
records  of  the  Department  are  freely  available  for  public  inspection." — - 
T  .S.  Department  of  Agriculture  statement  in  the  Code  of  Federal  Regula- 
tions. 7  CFR  1.1   (Jan.  1,  1969). 

"The  information  in  our  files  ...  is  prepared  for  us  by  Government  per- 
sonnel .  .  .  It  is  not  made  available  to  any  person  outside  the  Government, 
except  for  the  feiv  documents  specified  which  have  been  made  available  to 
the  firm  regulated  as  part  of  the  regulatory  profess." — Aflidavit  of  Dr.  George 
Irving.  Administrator,  Agricultural  Research  Service,  TJSDA,  April  23,  1970 
in   Wellford  v.  Hardin,    (emphasis  added) 

In  Washington's  regulatory  agencies,  information,  especially  timely  infor- 
mation, is  the  currency  of  power.  The  fact  is  illustrated  in  the  reply  of  a 
leading  Washington  lawyer  when  asked  how  he  prevailed  on  behalf  of  his 
clients :  "I  get  my  information  a  few  hours  ahead  of  the  rest."  The  industry 
lobbyist  derives  his  influence  from  his  superior  intelligence  apparatus.  From 
routine  visits  to  an  agency  and  leaks  from  carefully  cultivated  contacts,  he 
anticipates  agency  action  and  turns  it  to  his  advantage.  By  contrast,  most 
citizens  learn  about  an  agency's  plans  only  at  their  public  stage,  when  a 
decision  or  proposal  is  announced  in  the  Federal  Register  or  to  the  press. 
At  this  point,  the  opportunity  for  influence  by  the  public  is  often  very 
limited.  It  is  at  the  stage  of  inner  council  discussions,  of  draft  reports,  and 
interim  choices  by  an  agency's  lower  echelons  that  the  real  decisions  are 
often  made. 

The  advantages  of  privileged  access  were  illustrated  by  Shell  Chemical 
Company's  successful  infiltration  of  the  Pesticide  Regulation  Division  in  the 
Sixties.  On  January  22,  1963,  the  Shell  Chemical  Company  applied  to  the 
Pesticide  Regulation  Division  for  permission  to  sell  a  new  household  pesti- 
cide, the  No  Pes!  Strip.  It  was  a  plastic  ribbon  encased  in  a  gold  cardboard 
cage  and  impregnated  with  DDVP,  (also  known  as  Vapona)  an  organophos- 
phate  insecticide.  When  hung  from  the  ceiling  of  one's  home,  it  promised  to 
emit  DDVP  vapor  in  amounts  sufficient  to  kill  flies  for  up  to  three  months. 
Shell's  application  went  to  the  desk  of  Dr.  Thomas  von  Sumter,  a  pharma- 
cologist in  PRD.  who  examined  its  label  to  see  if  it  would  be  safe  to  use  as 
directed.  He  decided  that  the  No  Pest  Strip  with  its  proposed  label  was  not 


597 

safe — and  in  February,  he  informed  Shell  that  to  obtain  approval,  the  label 
must  include  the  word  Poison,  with  a  skull  and  crossbones.* 

These  facts — that  Shell  had  proposed  a  new  pesticide  for  home  use,  that 
it  killed  flies  through  continuous  pollution  of  the  atmosphere  of  the  home, 
and  that  PRD  had  initially  denied  Shell  permission  to  market  it — were  not 
public  information.  In  fact,  few  scientists  outside  the  government  and  no 
consumer  groups  had  heard  of  the  No  Pest  Strip. 

Shell  responded  to  Sumter's  denial  by  dispatching  several  representatives 
to  Washington  on  March  6  to  see  Dr.  John  S.  Leary,  then  chief  of  PRD's 
pharmacology  section.  After  talks  with  Shell,  Dr.  Leary  overruled  Sumter 
and  withdrew  PRD's  objection.  On  March  7,  he  issued  registration  no.  201-130 
to  the  No  Pest  Strip,  which  was  then  widely  sold  throughout  the  United 
States.1 

In  1964  and  1965,  PRD  received  complaints  from  the  Public  Health 
Service  and  California  health  officials  who  objected  to  the  continuous  exposure 
of  people  to  a  potentially  hazardous  pesticide  where  convenience,  rather  than 
health,  dictates  its  use."  There  was  special  concern  that  the  Shell  Vapona 
No  Pest  Strip  was  a  respiratory  hazard  to  infants  and  elderly  persons  and 
that  it  could  deposit  residues  on  food  prepared  in  the  home.  In  November 
1965,  an  ad  hoc  committee  of  the  Public  Health  Service  voted  6  to  2  to  oppose 
continued  registration  of  the  Vapona  strips.3  In  October  1966,  one  year  later, 
Dr.  Hays,  administrator  of  PRD  belatedly  responded  to  these  complaints  by 
appointing  a  committee  of  medical  experts  to  review  vaporized  pesticides. 
A  key  document  considered  by  the  committee  was  a  six  page  memo  from  Dr. 
John  Leary  to  Hays  wThich  discounted  the  Public  Health  Service  report  and 
urged  continued  registration  of  the  strips.  Leary's  advice  reportedly  prevailed. 
despite  the  fact  that  during  this  period,  Nov.  14,  1966  to  be  exact,  he  had 
announced  his  intention  to  resign  to  accept  a  position  with  Shell  Chemical 
Company/  The  No  Pest  Strip  went  on  to  become  the  nation's  largest  selling 
pesticide  consumer  product. 

Hays  may  have  been  further  influenced  by  two  other  advisors  closely  linked 
to  Shell.  Dr.  Mitchell  Zavon,  a  toxicologist,  was  a  paid  advisor  to  Hays  while 
simultaneously  serving  as  a  paid  consultant  to  Shell  and  chairman  of  a  key 
committee  of  the  National  Agricultural  Chemical  Association,  which  pro- 
motes the  interests  of  pesticide  makers.  Dr.  Roy  Hansberry,  a  Shell  execu- 
tive from  Modesto,  California,  was  a  member  of  a  special  PRD  committee 
for  evaluating  registration  procedures,  including  safety  protocols  for  pro- 
posed products.  Both  Zavon  and  Hansberry  had  helped  supervise  the  safety 
testing  of  the  No  Pest  Strip  before  registration.  Among  the  results  they  sub- 
mitted to  PRD  was  a  finding  that  vapona  vapor  did  not  leave  residues  on 
food,  a  finding  later  contradicted  by   other  analysts.5 

All  of  the  proceedings  regarding  the  safety  of  the  No  Pest  Strip  were 
veiled  from  public  view\  The  Public  Health  Service  Ad  Hoc  Committee  Re- 
port was  never  made  public.  No  minutes  were  kept  by  Dr.  Hays'  committee 
of  experts.  No  further  opinion  was  solicited  by  outside  scientists.  PRD  still 
refused  as  of  April  1971  to  make  the  safety  data  in  its  No  Pest  file  available 
for  independent  review.  Even  if  information  about  the  No  Pest  Strip,  espe- 
cially the  doubts  of  public  health  officials  about  its  safety  were  available. 
Shell's  sympathizers  were  so  entrenched  in  the  agency  that  any  protest  from 
the  public  would  probably  have  been  futile. 

As  this  case  shows,  the  federal  pesticide  agency  enjoys  great  discretionary 
power  over  the  programs  its  administers.  The  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  which  directs  pesticide  control  officials  is  basically  a 
blueprint  which  sketches  the  agency's  structure  and  states  its  goals.  It 
leaves  individual  officials  a  wide  freedom  of  choice  in  applying  these  goals  to 
concrete  cases.   Under  the  agency's  legal   structure,  they  can  go  one  way  or 


♦Deficiencies  in  Administration  of  Federal  Insecticide.  Fungicide,  and  Rodenticid"  Act. 
Hearings  before  a  Subcommittee  of  the  Committee  on  Government  Operations,  Hou^e  of 
Representatives,  91st  Cong.,  1st  Sess.,  May  1,  June  24,  1969. 

1  Ibid. 

-The  scientists  were  concerned  that  there  had  been  no  tests  to  indicate  the  hazards 
of  lons-torm  chronic  inhalation  of  DDVP  vapors. 

s Ibid. 

*  Ibid. 

6  Ibid. 
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another :  they  can  delay  registration  of  a  pesticide  by  requesting  additional 
tests  for  safety  or  accept  the  company's  safety  assurances  without  scrutiny  ; 
they  can  apply  the  effectiveness  criteria  narrowly  (the  pesticide  need  only 
show  that  it  kills  the  target  insect)  or  broadly  (the  pesticide  in  killing  the 
target  insect,  must  not  kill  so  many  beneficial  insects  that  it  reduces  yield)  ; 
they  can  decide  which  portion  of  the  law  to  enforce  or  not  to  enforce ;  they 
can  decide  to  recall  a  dangerous  pesticide  immediately  or  allow  a  company  to 
sell  all  products  already  in  marketing  channels  if  it  promises  not  to  produce 
any  more.6 

In  terms  of  impact  on  the  public,  the  power  not  to  act  is  often  greater 
than  the  power  to  act.  For  example,  PRD  waited  20  years  after  passage  of 
FIFRA  to  use  its  power  to  suspend  pesticides  found  imminently  hazardous 
to  public  health.  This  behavior,  as  Professor  Kenneth  Gulp  Davis  points  out, 
inaction  decisions,  the  choice  to  do  nothing  or  to  do  nothing  now,  are  ten  to 
twenty  times  as  frequent  as  action  decisions  in  regulatory  agencies : 

"Discretion  is  exercised  not  merely  in  final  dispositions  of  cases  or  prob- 
lems but  in  each  interim  step ;  and  interim  choices  are  far  more  numerous 
than  the  final  ones.  Discretion  is  not  limited  to  substantive  choices  but 
extends  to  procedures,  methods,  forms,  timing,  degrees  of  emphasis,  and  many 
other  subsidiary  factors." "' 

These  facts,  the  bureaucrat's  freedom  to  choose  and  the  value  of  inside 
information  in  helping  outsiders  influence  that  choice,  are  the  cornerstones 
of  the  lobbyists  profession  in  Washington.  For  the  special  interests  which 
form  an  agency's  regulatory  constituency,  information  gathering  has  become 
a  science.  In  the  case  of  the  chemical  industry  in  USDA  and  food  and  drug 
manufacturers  in  FDA,  lobbyists  have  been  able  to  develop  intelligence  net- 
works which  rival  the  CIA  in  efficiency,  if  not  in  size.  The  stakes  the  high. 
If  a  lobbyist  learns  of  impending  administrative  action  against  his  client, 
he  can  give  him  time  to  prepare  for  the  change  or  he  may  be  able  to  arrange 
that  the  action  is  not  taken  at  all.  If  he  succeeds,  often  only  he,  his  client,  and 
a  small  number  of  bureaucrats  know  that  the  action  was  ever  considered  in 
t1  e  first  place.  Access  also  tells  him  which  official  is  friendly  and  which  is 
not,  and  guides  him  in  pressing  for  the  ouster  of  officials  judged  unsympa- 
thetic or  unreasonable. 

As  a  result  of  pressure  from  regulated  interest,  many  agencies  have  de- 
veloped an  information  policy  with  a  double  standard — one  for  citizens  and 
one  for  special  interest  groups.  In  the  Department  of  Agriculture,  the  chemical 
industry  is  treated  in  accordance  with  the  principle  that,  "with  certain  excep- 
tions, the  records  of  the  Department  are  freely  available  for  public  inspec- 
tion." For  the  average  citizen,  however,  the  principle  is  turned  on  its  head, 
and  officials  guard  information  with  all  the  hauteur  of  a  citizen  above  sus- 
picion. As  Dr.  George  Irving,  Administrator  of  the  Agricultural  Research 
Service  candidly  states :  "The  information  in  our  files  ...  is  prepared  for  use 
by  Government  personnel  ...  It  is  not  made  available  to  any  person  outside 
the  Government,  except  for  the  few  documents  specified  .  .  ."s 

The  double  standard  reflects  the  pattern  of  preferential  access  which 
lobbyists,  trade  associations  such  as  National  Agricultural  Chemical  Associa- 
tion, and  corporations  such  as  Shell  have  established  in  the  Pesticide  Regula- 
tion Division  over  the  years.  They  develop  institutions  of  privileged  access 
such  as  advisory  councils,  cultivate  the  agency's  key  officials  with  countless 
dinners,  conventions,  and  awards,9  and  often  succeed  in  cajoling,  compromis- 
ing or  intimidating  enough  agency  personnel  to  give  them  entry  to  the  early 
decision  process  long  before  its  public  surfacing. 

This  interlocking  chain  of  influence  which  includes  an  agency's  regulatory 
clientele,  its  allies  in  the  agency,  and  sympathizers  on  key  congressional 
committees  has  often  been  called  a  subgovernment.  The  impact  of  its  superior 
access  to  information  has  been  described  by  Nicholas  Johnson,  who  as 
administrator  of  the  Maritime  Administration  and  later  a  commissioner  of 
the  FCC,  has  matched  wits  with  "Washington's  most  entrenched  subgovern- 
ments : 


6  flee  discussion  of  recall  In  "The  "Enforcpmpnt  Labyrinth." 

7  Kpnnptii    Cuii")  Davis,    Discretionary  Justice.   Louisiana   State  University  Press    t'ftfiS. 

8  Affidavit  of  Dr.   Oeorce  Irvinsr,   ^•iniinistrntor.    Agricultural   Research   Service    USDA, 
in   Wellfnrd  v.   Hardin,  V  S.  District  Court.  D.C..  Civil  No.  740-70.  August  5,  1970. 

o  §fee  "The  Forgotten  Man"  for  awards  to  meat  inspection  officials. 
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"On  those  rare  occasions  when  pro-consumer  action  is  proposed  in  an 
agency,  the  subgovernment  moves  in  to  block  it.  With  its  superior  intelligence- 
gathering  apparatus,  leaks,  and  regular  agency  watching,  members  of  the  sub- 
government  can  anticipate  potential  agency  action  that  is  either  adverse  to 
their  interests,  or  that  can  be  turned  to  their  advantage.  Calls  are  made, 
visits  are  arranged,  studies  are  done  and  released,  Congressmen  are  made  to 
be  interested,  the  full  page  ads  appear.  Who  is  surprised  any  longer  to 
have  a  lobbyist  come  to  his  office  to  discuss  the  contents  of  a  staff  document 
the  Commissioners  have  not  yet  seen — or  that  is  supposedly  under  confi- 
dential consideration?  This  is  how  things  work  in  Washington — the  point 
is  that  the  public  has  no  one  to  represent  their  interests  in  this  swamp."10 

The  relationship  between  free  access  to  information  and  responsible  gov- 
ernment is  very  direct.  Excessive  and  discriminatory  secrecy  by  federal 
agencies  seriously  blocks  the  citizens  understanding  and  ability  to  participate 
in  government.  It  was  with  these  truths  in  mind  that  Congress  passed  the 
Freedom  of  Information  Act  (FOIA)  in  1966.  According  to  a  1967  Attorney 
General's  Memorandum,  Congress  intended  that  "disclosure  be  the  general 
rule,  not  the  exception  and  that  individuals  have  equal  rights  of  access ; 
that  the  burden  be  on  the  Government  to  justify  the  withholding  of  a  docu- 
ment, not  on  the  person  who  requests  it :  that  individuals  improperly  denied 
access  to  documents  have  a  right  to  seek  injunctive  relief  in  the  courts,  that 
there  be  a  change  in  Government   policy  and  attitude." u 

The  FOIA  has  not  lived  up  to  this  broad  promise.  One  problem  is  that  the 
act  expects  of  public  officials  an  obedience  to  the  unenforceable.  If  a  public 
officer  ignores  the  act,  the  citizen  must  engage  the  agency  in  court,  the 
only  recourse  afforded  by  the  act.  Those  who  can  afford  legal  challenge  are 
those  special  interests  who  need  the  FOIA  least  of  all.  Examination  of  court 
records  establish  this  point.  In  the  first  two  years  of  FOIA,  40  cases  were 
brought  under  the  act.  Thirty-seven  of  these  involved  corporations  or  private 
parties  seeking  information  for  some  private  claim  or  benefit.  Only  3  cases 
involved  a  demand  by  the  public  at  large  for  information. 12  Most  surprising 
of  all,  no  member  of  the  media,  which  should  be  the  prime  beneficiary  of 
FOIA.  had  initiated  a  single  court  action  under  the  act.  In  practice,  there- 
fore, the  attitudes  of  agency  personnel  determined  whether  FOIA  was  to 
be  a   pathway  or  roadblock  for  citizen  access. 

The  broad  discretion  in  the  act  has  allowed  each  agency  to  create  its  own 
"common  law"  in  interpreting  it.  In  doing  so,  they  have  developed  a  maze 
of  confusing  and  contradictory  regulations.  Information  which  is  claimed  to 
be  exempt  from  disclosure  in  one  agency  is  freely  given  in  another  (for 
example,  records  of  advisory  council  meetings — TJSDA-no.  National  Highway 
Safety  Bureau-yes).  In  some  agencies  all  requests  must  be  in  writing  and 
all  interviews  cleared  in  advance,  and  strict  records  of  all  interviews  re- 
quired :  in  others  information  is  freely  given  over  the  phone  in  an  informal 
way. 

No  agency  has  so  successfully  forged  the  FOIA  into  a  shield  against  the 
citizen's  right  to  know  as  the  Department  of  Agriculture.  For  two  years  a  Task 
Force  sponsored  by  the  Center  for  Study  of  Responsive  Law  tested  the  de- 
fenses of  secrecy  in  the  Department  and  found  them  formidable.  This  struggle 
is  a  rueful  lesson  for  the  citizen  who  seeks  to  find  out  what  his  government 
is  doing.  Discussed  below  are  the  strategies  of  evasion  employed  by  TJSDA 
and  the  Pesticide  Regulation  Division  in  concealing  the  facts  about  federal 
regulation  of  pesticides. 

At  first  the  Task  Force  anticipated  little  difficulty  in  carrying  out  its  study. 
Before  beginning,  its  director  requested  and  was  granted  an  interview  with 
Secretary  of  Agriculture  Clifford  Hardin  in  June  1969  to  explain  the  study's 
purposes.  Anticipating  an  informal  talk  with  the  Secretary  in  his  office. 
he  was  surprised  on  the  day  of  the  appointment  when  one  of  Hardin's  aides 
directed  him  to  a  large  conference  room  down  the  hall.  There,  to  his  astonish- 
ment, he  found   fifteen  of  the  Department's  highest  ranking  notables  grimly 


,0  Statement  of  Nicholas  Johnson.  Public  Counsel  Corporatiov  :  Henrincs  before  the 
Subcommittee  on  Administrative  Practice  and  Procedures  of  the  Committee  on  the 
Judieiarv.  U.S.  Senate.  91st  Cone:..  2nd  Spss..  July  1070   p.  lf>  FF. 

11  Attorney  General's  Memorandum  on  the  Public  Information  Section  of  the  Admin- 
istrative Procedure  Act  (June  1067). 

12  "The  People's  Ri?ht  to  Know",  Congressional  Record.  No.  ISO.  September  3,   1969. 
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waiting  the  Secretary's  arrival.  The  quiet  interview,  it  turned  out,  was  re- 
garded by  USDA  as  a  "visit  of  state."  The  Secretary  appeared  diffident  and 
a  little  confused.  It  was  difficult  to  hear  his  views  because  a  covey  of 
officious  aides,  notably  the  Inspector  General  Nathaniel  Kossack,  rushed  to 
intercept  all  questions  thrown  his  way.  Secretary  Hardin  did  graciously  say 
that  he  expected  the  study  to  be  "extremely  valuable"'  in  helping  the  Depart- 
ment assess  its  role  in  pesticide  regulation,  feeding  the  hungry,  civil  rights, 
meat  inspection,  and  the  other  areas  under  investigation.  He  instructed  the 
Inspector  General  to  be  the  Task  Force's  liaison  with  the  Department. 

The  Task  Force  was  further  reassured  by  a  rather  naive  faith  in  the  rights 
guaranteed  by  the  Freedom  of  Information  Act  of  1967  (15  U.S.  Code  552,  80 
Revised  Statutes  250).  As  discussed  above  this  act  purported  to  make  dis- 
closure of  information  the  rule,  with  exceptions  only  in  special  categories 
such  as  defense  secrets,  trade  secrets,  intra-agency  memoranda,  and  investi- 
gatory files.  If  an  agency  refused  to  divulge  information  illegally,  the  citizen 
could  sue  the  agency  and  his  suit  would  "take  precedence  on  the  docket  over 
all  other  causes  .  .  .  and  expedited  in  every  way." 

This  era  of  good  feeling  between  the  Task  Force  and  the  Department 
lasted  just  two  days.  On  the  third,  Julian  Houston,  a  Task  Force  member 
working  on  civil  rights  enforcement,  was  apprehended  by  one  of  Kossack's 
aides  while  waiting  to  interview  an  official  in  the  Farmers  Home  Administra- 
tion and  taken  directly  to  the  office  of  the  Inspector  General.  Kossack 
verbally  charged  Houston  with  "going  through"  the  files  in  a  USDA  office. 
After  a  ten  minute  harangue,  he  abruptly  dropped  these  charges  and  switched 
to  a  new  tactic :  hearty,  avancular  charm.  It  was  all  just  a  misunderstand- 
ing, he  said :  the  whole  matter  was  really  the  fault  of  a  nervous  secretary. 
Kossack  ended  this  incredible  conversation  by  offering  Houston  a  job  with 
USDA. 

Nathaniel  E.  Kossack  obviously  took  his  job  as  "laison"  very  seriously.  A 
former  FBI  agent,  Kossack  had  come  to  USDA  from  the  Department  of 
Justice  where  he  was  the  top  civil  servant  in  the  Criminal  Division  (where 
Houston's  stick-carrot  treatment  is  a  well-known  interrogation  tactic).  Forced 
to  resign  in  1969  after  a  celebrated  run-in  with  his  new  boss,  Assistant  At- 
torney General  Will  Wilson,  Kossack  was  eager  to  prove  himself  in  his  new 
job.  A  tough  cop  with  a  deep  suspicion  of  outsiders,  Kossack  saw  his  role 
as  a  watchdog  to  keep  information  from  leaking  out  which  might  embassp.ss 
the  Secretary.  USDA  is  one  of  the  few  departments  with  its  own  internal 
police  foree.  The  Office  of  Inspector  General  was  established  in  1962,  in 
response  to  the  Billie  Sol  Estes  scandal.  It  performs  highly  confidential  audits 
on  all   USDA  activities  and  reports  directly   to   the   Secretary. 

With  Kossack  in  command,  access  proved  to  be  a  problem  throughout 
USDA,  but  nowhere  was  the  door  shut  tighter  than  in  the  Pesticide  Regula- 
tion Division  of  the  Agricultural  Research  Service.  Secretary  Hardin  in  the 
June  meeting  requested  that  the  Task  Force  prepare  written  requests  for 
all  documents  and  give  them  to  the  Inspector  General.  Kossack  would,  in 
turn,  gather  the  material.  Responding  to  the  Secretary's  reouest,  the  major 
part  of  June  was  spent  preparing  requests  for  PRD  files.  Key  information 
was  in  the  registration  and  enforcement  files  which  allowed  one  to  evaluate 
the  safety  screening  of  new  pesticides  and  the  agency's  success  in  removing 
dangerous  pesticides  from  the  market.  By  talking  with  a  number  of  persons 
the  Task  Force  determined  that,  of  the  files  desired,  only  two  parts  of  the 
files  sought  could  properly  be  called  exempt  from  disclosure  under  the  Free- 
dom of  Information  Act.  The  first  was  the  manufacturer's  formula  for  each 
pesticide,  a  trade  secret  undor  the  Act:  the  second  related  to  investigations 
of  violations  presently  pending.  The  first  presented  no  nroblem.  for  the 
formula  was  separated  from  other  information  and  placed  in  an  envelope 
marked  "Confidential."  which  could  be  easily  removed  from  the  flip  folder 
The  Task  Force  experted.  therefore,  that  most  of  the  information  it  desired 
would  be  legally  available. 

The  list  was  prese^ed  to  Koss«°k  in  nprso?i  on  June  30,  1960  nnd  began 
a  Ion?  struggle  whu-h  was  ultimately  to  end  in  the  federal  courts  »n  1970 
and  1971.  Much  of  the  day-to-day  confrontation  took  place  between  Kossack, 
PPD  officials  and  two  Task  Force  members.  Joe  Tom  Easlev.  a  tall  tireless 
Texan  with  an  easy  manner  and  a  nimble  wit.  and  Bernard  Novas,  a  Harvard 
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law  student,  the  son  of  a  wealthy,  prominent  New  York  lawyer,  whose  cool 
detachment  and  ironic  style  nicely  balanced  Easley's  charm.  One  attribute 
they  shared  equally  :  the  ability  to  ask  and  ask  again. 

After  glancing  over  the  list  of  information  requests,  Kossack  immediately 
called  in  Deputy  Administrator  of  the  Agricultural  Research  Service,  Frank 
A.  Mangham.  Mangham  was  told  to  "handle"  the  requests.  Mangham  whisked 
Easley  and  Nevas  to  his  office  and  assured  them  that  the  information  would 
be  gathered  as  soon  as  possible.  He  then  introduced  Dr.  Hairy  Hays,  the 
head  of  PRD.  Hays  quickly  glanced  over  the  list,  frowned  and  stated  that 
he  was  sorry  but  he  was  not  sure  that  any  of  the  items  could  be  provided. 
To  Mangham,  Hays  expressed  concern  that  the  study  would  "disrupt"  his 
operations.  Mangham  gentiy  told  Hays  that  the  Secretary  had  favored  the 
study  and  that  Hays  should  cooperate  as  best  he  could.  Hays  reluctantly 
agreed  to  look  over  the  list  and  make  a  careful  determination  on  each  item. 
He  would,  in  the  meantime,  arrange  a  series  of  "briefings"  with  his  staff 
so  that  the  Task  Force  could  learn  how  PRD  went  about  its  business.  The 
briefings  were  to  begin  the  following  day. 

The  first  briefings  came  off  exactly  as  scheduled.  Like  most  formal  brief- 
ings, it  was  uniformative  and  contrived,  enlivened  only  by  some  insistent 
questioning  by  Nevas  and  Easley.  When  they  returned  to  PRD  for  the  second 
of  the  series  the  following  day,  they  were  taken  directly  to  Hays  who  curtly 
stated  that  there  would  be  no  more  briefings  and  that  he  was  denying 
access  to  everything  on  the  list.  When  they  protested  and  pointed  to  the 
Freedom  of  Information  Act,  he  blithely  said  it  "didn't  apply."  PRD,  he  said, 
had  been  "investigated  enough."  When  we  pressed  him  for  more  specific  rea- 
sons for  his  blanket  denial,  he  retorted,  "I  just  don't  think  we  can  stand 
this   probing  into  the  files." 

What  were  the  secrets  the  Task  Force  had  asked  to  see?  Among  other 
things  it  wanted  to  examine  safety  data  submitted  by  pesticide  manufacturers, 
accident  records  for  specific  pesticides,  and  enforcement  data  on  pesticides 
found  to  be  dangerous  after  already  going  on  to  the  market.  Hays  withheld 
all  of  this.  On  a  request  to  see  what  action  PRD  had  taken  against  violators 
of  the  law,  Hays  said,  "We  are  not  going  to  let  out  minor  violations  of  the 
Act  (FIFRA).  I  don't  think  that  is  what  the  law  requires."  As  the  meeting 
ended,  Hays  gratuitously  remarked  that  the  Task  Force  would,  of  course,  want 
to  drop  its  study  because  there  could  not  be  an  investigation  without  this 
information. 

Rebuffed  by  Hays,  the  Task  Force  filed  a  second  written  request  with 
Hay's  superiors. 

With  industry  lobbyists  so  frequently,  freely,  and  conspicously  visiting  PRD 
staff.  Dr.  Hays  could  not  deny  interviews.  However,  he  did  attempt  to  limit 
the  information  from  his  staff  by  ordering  them  not  to  give  away  documents 
without  his  written  approval,  and  to  file  a  memorandum  with  him  after  any 
conversation  with  a  member  of  the  Task  Force.  This  order  was  also  secret 
but  several  PRD  employees  nonetheless  angrily  complained  to  Task  Force 
members  that  they  regarded  the  memo  requirement  as  intimidation.  It  was 
also  discriminatory,  not  applying  to  the  visitors  from  industry.  Many  of  the 
PRD  employees  interviewed  were  therefore  very  guarded  in  their  remarks. 
One  actually  called  in  his  secretary  to  take  down  an  entire  hour  long  interview 
in  shorthand.  Another  employee  at  the  close  of  an  interview  nervously  asked 
to  be  reminded  of  the  subjects  discussed  so  he  could  "satisfy  Hays  that  I 
didn't  spill  the  beans  on  anything." 

Hays  also  made  sure  he  knew  exactly  whom  the  Task  Force  interviewed. 
All  interviews  were  subject  to  clearance  in  advance  by  Hays,  or  one  of  his 
division  chiefs. 

Lowell  Miller,  Assistant  Director  of  PRD  for  enforcement  immediately 
dispensed  with  this  requirement,  giving  carte  blanche  to  see  any  Enforce- 
ment Branch  personnel  we  chose.  But  Easley  and  Nevas  were  astonished 
when  they  first  went  in  to  "clear"  appointments  with  Dr.  Hays:  one  by  one 
Dr.  Hays  personal!}/  telephoned  the  individuals  they  asked  to  see  and  made 
the  appointments.  The  Director  of  an  important  and  overworked  agency 
apparently  had  nothing  better  to  do  than  act  as  appointments  secretary  for 
a  couple  of  visiting  students.  Mr.  Alford.  the  head  of  the  registration  section 
was  even  less  cooperative  than  his  chief.  While  the  latter  at  least  made  ap- 
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pointments  promptly,  Mr.  Alford  always  insisted  on  at  least  a  day's  delay. 
Many  PRD  employees  interpreted  these  '•personal"  appointments  as  further 
intimidation — especially  as  neither  industry  representatives  nor  even  the  press 
required  such  clearance. 

THE   LIBRARY    SAGA 

Hays  did  not  limit  himself  to  refusing  documents  and  intimidating  em- 
ployees. He  also  indulged  in  direct  harassment  in  a  series  of  events  the  Task 
Force  came  to  call  the  Library   Saga,  an  epic  in  three  parts. 

Part  I.  Given  its  inability  to  obtain  PRD  documents  and  its  limited  access 
to  PRD  staff,  the  Task  Force  determined  to  make  diligent  use  of  the  PRD 
library,  which  contains  a  large  collection  of  journals  on  entomology,  and 
toxicology,  as  well  as  industry  publications  and  some  of  the  basic  PRD 
documents   which   has   been   denied. 

The  library  whose  door  opened  onto  PRD's  main  corridor,  appeared  to  be 
available  to  the  general  public.  When  Easley  asked  the  assistant  librarian 
if  he  could  examine  the  books,  she  granted  permission  without  a  second 
thought.  He  then  spent  several  hours  studying  PRD's  Inspector's  Manual,  the 
PRD  Operating  Manual,  and  a  notebook  of  PR  Memoranda,  — the  last  two 
items  specified  in  the  FOIA  as  available  to  the  public  but  so  far  denied  by 
Hays. 

Returning  to  the  library  several  days  later,  Nevas  and  Easley  found  these 
volumes  missing  from  the  shelves  and  asked  the  head  librarian  for  them.  She 
explained  awkwardly  that  Hays  had  told  her  not  to  let  them  see  the  items  and 
had  ordered  them  removed — the  Inspector's  Manual  to  Enforcement  Chief 
Miller's  office,  and  the  PR  Memoranda  to  Registration  Chief  Alford's  office. 
Nevas  and  Easley  then  walked  down  the  hall  to  Miller's  office  and  told  him 
what  had  happened.  Miller  was  dumbfounded.  He  called  Hays  and,  after 
some  argument,  persuaded  Hays  to  allow  them  to  see  the  Inspector's  Manual. 
Hays  remained  adamant  on  the  PR  Memoranda.  (Dr.  Irving,  administrator 
of  the  Agricultural  Research  Service  and  Hay's  superior,  overruled  him 
three  weeks  later,  presumably  because  the  violation  of  the  FOIA  in  denying 
this  item  would  have  been  too  blatant.) 

Part  II.  Shortly  after  this  incident,  Nevas  and  Easley  returned  to  PRD  to 
find  further  changes  at  the  library.  First  of  all,  the  library  door  which  had 
formerly    opened    onto    the    corridor   now    stood    closed    with    a    hand-lettered 

sign  tacked  to  it :  "Enter  through  room ",  two  doors  down.  Following  this 

new  sign,  they  passed  through  two  offices,  until  they  ran  into  the  assistant 
librarian  who  explained  that  the  PRD  had  instituted  a  new  rule:  all  library 
visitors  must  be  cleared  with  Dr.  Hays.  Nonetheless,  she  permitted  Nevas  and 
Easley  to  enter  the  library  while  she  attempted  to  track  down  Dr.  Hays. 

After  browsing  a  few  minutes,  Easley  suddenly  noticed  that  two  large 
volumes  published  by  Shell  Chemical  Company  which  he  had  examined  earlier 
were  now  missing.  Searching  the  shelves  more  carefully,  they  discovered  that 
the  library  had  been  swept  clean  of  all  Shell  publications,  although  the 
library  had  many  books  and  reports  from  other  pesticide  manufacturers. 
Even  more  mysterious,  all  records  of  Shell  publications  had  been  removed 
from   the  card  catalogue. 

At  this  point,  Dr.  Hays  came  rushing  in,  flushed  and  obviously  out  of 
breath:  "What  are  you  doing  here?  May  I  help  you?"  Easley  replied  "Just 
browsing"  and  asked  about  the  missing  Shell  manuals.  Hays  became  flustered 
and  stared  intently  at  the  shelves  as  if  looking  for  the  missing  volumes. 
Apparently  he  had  ordered  the  Shell  publications  removed  because  of  the 
Task  Force's  interest  in  possible  conflict-of-interest  questions  regarding 
PRD's  handling  of  the  Shell  No  Pest  Strip.  Finally,  Nevas  asked  him  if  the 
new  library  entrance  and  producers  were  meant  to  shut  them  out.  Hays 
replied,  "No.  just  as  long  as  you  don't  look  in  any  of  the  files."  (The  an- 
swer was  puzzling  as  there  were  no  files  kept  in  the  library.)  After  staring 
at  the  shelves  a  moment  longer.  Hays  suddenly  rushed  out  of  the  room. 

Part  III.  In  early  August,  two  other  members  of  the  Task  Force,  wishing 
to  use  a  pesticides  reference,  asked  Dr.  Hays'  secretary  for  permission  to 
use  the  PRD  library.  She  referred  them  to  Mr.  Alford,  Chief  of  Registration. 
Although  he  had  never  met  these  students  before,  Mr.  Alford  was  hostile 
from  the  start.  He  demanded  angrily  to  know  why  they  wanted  to  use  the 
library  and   what   they   were  doing  looking  into  pesticides.   After  some  argu- 
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ment,  he  refused  them  permission  to  enter  the  library,  adding  however,  that 
if  they  made  a  formal  request  for  some  specific  item  in  the  library,  it 
"would  be  considered."  Since  despite  all  their  troubles  Nevas  and  Easley 
had  never  actually  been  denied  access  to  the  library,  Mr.  Alford's  arbitrary 
refusal   appeared    to   be   pure   harrassment. 

THE    PRD    VS.    TIME    MAGAZINE 

Perhaps  the  high  point  in  PRD's  comedy  of  evasions  occurred  towards  the 
end  of  August,  when  relations  with  PRD  were  beginning  to  lose  even  surface 
civility.  As  part  of  a  planned  cover  story  on  Ralph  Nader,  Time  Magazine 
decided  to  do  a  profile  on  one  of  his  "Raiders"  in  action.  The  magazine  se- 
lected Joe  Tom  Easley  of  the  pesticides  team  and  assigned  a  reporter. 
Douglass  Lea,  to  follow  him  around  for  several  days. 

On  the  second  day,  he  had  an  interview  scheduled  with  Enforcement  Chief, 
Lowell  Miller;  he  telephoned  him,  asking  permission  to  bring  Mr.  Lea  along. 
Mr.  Miller  readily  agreed.  When  they  arrived  for  the  interview,  however. 
Mr.  Miller  sheepishly  informed  them  that  Inspector  General  Kossack  had 
forbidden  him  to  admit  reporters. 

Easley  and  Lea  went  immediately  to  the  Inspector  General's  office,  where 
Lea  and  Kossack  commenced  a  heated  argument,  with  Lea  making  Mil- 
tonesque  statements  about  freedom  of  the  press  and  Kossack  defending  the 
vitrues  of  secrecy.  Reminded  that  a  Life  reporter  had  conducted  an  identical 
study  a  month  earlier,*  Kossack  replied  that  the  USDA  had  instituted  a  new 
"policy"  on  reporters.  To  support  his  position,  Kossack  marched  Easley  and 
Lea  down  to  the  office  of  USDA  Director  of  Information,   Harold  Lewis. 

Lea  then  engaged  Lewis  in  more  debate  over  his  discriminatory  treatment, 
but  Lewis  remained  adamant:  policy  did  not  permit  reporters  to  accompany 
Task  Force  members  in  PRD,  and  that  was  that.  As  to  who  had  instituted 
this  "policy"  and  when,  he  refused  to  answer. 

Perhaps  the  most  revealing  episode  involving  PRD's  arbitrary  information 
policy  occurred  nearly  nine  months  later  when  the  Task  Force  was  finally 
granted  access  to  the  "master  registration"  card  file,"  an  index  to  information 
regarding  the  registration  of  new  pesticide  uses.  Polly  Roberts,  a  Task  Force 
member  who  joined  the  Task  Force  from  the  Massachusetts  Audubon  So- 
ciety, visited  PRD  on  March  5,  1970,  excited  at  the  prospect  of  seeing  these 
"sensitive"  files  so  long  denied. 

Dr.  Hays  met  her  and  ushered  her  downstairs  to  the  filing  area,  remark- 
ing en  route  (although  he  had  never  met  her  before)  that  her  presence  was 
an  "unfortunate  situation,"  and  that  to  make  the  best  of  it,  "the  clerks  and 
other  personnel  downstairs  have  been  instructed  not  to  answer  any  of  your 
questions  as  such  information  would  be  beyond  their  expertise."  He  then 
introduced  her  to  Mr.  Bussey,  chief  of  filing  operations,  who  conducted  her 
to  the  room  containing  the  master  files.  To  her  amazement,  these  heretofore 
secret  files  contained  the  manufacturer's  names  and  the  brand  names  of 
pesticides,  arranged  in  the  chronological  order  by  which  products  had  been 
registered.  That  was  all !  Thinking  there  had  been  some  mistake,  she  re- 
turned to  Mr.  Bussey's  office.  Following  is  the  record  of  her  conversation: 

Roberts:  Do  you  have  any  records  of  non-agricultural  pesticide  use?  (she 
was   researching  the  use  of  pesticides  around  the  home) 

Bussey:  No,  such  information  is  contained  only  in  the  jackets  [folders  on 
individual  pesticides].  Why  do  you  want  to  know  all  this?  What  do  you  want 
to  do  with  it? 


*  The  Life  Interview  produced  another  insight  into  Kossack's  view  of  his  watchdog 
role  :  Jack  Newiield,  in  assignment  from  Life  accompanied  Julian  Houston  and  Jim 
Fallows,  two  Task  Force  members,  on  an  interviewing-  mission  at  the  Farmers  PTome 
Administration.  The  interviewee,  picked  at  random  from  a  list  of  civil  rights  compliance 
officials  in  the  Department,  turned  out  to  be  extraordinarily  timid,  rambling;,  and  (ap 
parently)  uninformed.  His  main  point  during  the  interview  was  how  much  his  large 
family  depended  on  his  job.  The  interview  was  an  embarrassing  and  untypical  pxner"e"ee 
which  all  concerned  decided  to  forget.  Later  Kossack  indirectly  chided  us  for  "setting 
the  Department  up'*.  The  implication  was  that  we  had  sought  out  an  incompetent  for 
the  Newfield  interview  in  order  to  discredit  the  Department.  In  fact,  the  man's  terrified 
performance  was  probably  caused  by  the  close  monitoring  of  interviews  which  Kossack 
had  imposed. 
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Roberts  :  I  want  to  know  by  what  safety  criteria  certain  pesticides  have 
been  registered. 

Bussey:  But  why  do  you  want  to  know? 

Roberts  :  Because  I  am  interested  and  the  information  is  supposed  to  be 
public.  I  would  like  to  see  the  jackets  for  certain  pesticides. 

Bussey  :  You  don't  seem  to  understand.  Certain  "public"  information  is 
really  confidential. 

Roberts  :  But  I  thought  confidential  information  was  kept  in  sealed  en- 
velopes in  the  jackets. 

Bussey  :  The  envelopes  are  not  sealed. 

Roberts:  But  they  can  still  easily  be  removed,  can't  they? 

Bussey  :  You  don't  seem  to  understand.  The  jackets  contain  company 
correspondence,  which  might  refer  to  the  confidential  information.  It  would 
be  too  much  work  for  our  staff  to  read  through  all  the  correspondence  to 
remove  references  to  confidential  information.  (The  "contamination"  tactic — 
intermixing  exempt  and  non-exempt  information  in  the  same  file — is  a 
familiar  "ploy"  of  government  secrecy.  A  registration  staff  officer  informed 
us  that  confidential  information,  outside  the  special  envelope,  is  referred  to 
only  by  code  letters  or  numbers.) 

Roberts:  Well  if  ive  can't  see  the  jackets,  who  can? 

Bussey  :  Representatives  of  the  manufacturers,  and  anyone  else  whom  Dr. 
Hail*  approves,  (emphasis  added) 

Roberts:   Whom  does  Dr.   Hays  approve? 

Bussey  :  That's  up  to  him.  » 

REMEDIES 

Professor  Kenneth  Culp  Davis,  after  surveying  the  patterns  of  official 
secrecy   in   the  regulatory   agencies,   concluded : 

"The  goal  should  be  to  close  the  gap  between  what  the  agency  and  its 
staff  know  about  its  laws  and  policy  and  what  an  outsider  can  know.  The 
gap  can  probably  never  be  completed,  closed  but  the  effort  should  always 
continue."  M 

In  USDA,  as  the  incidents  above  demonstrate,  the  gap  is  very  wide  and  no 
effort  is  being  made  to  close  it. 

The  Freedom  of  Information  Act  was  little  help  against  the  capricious 
secrecy  of  PRD's  director,  Harry  Hays.  Hays  and  his  superiors  in  the  Agri- 
cultural Research  Service  treated  the  exemptions  from  disclosure  permitted 
by  the  Act  as  if  they  were  taffy  in  a  taffy  pull.  Listed  below  are  their  most 
common  evasion  tactics : 

1.  the  "contamination  technique" :  PRD  takes  items  of  unclassified  material 
that  may  prove  embarrassing  and  combines  them  with  several  items  of 
classified  information.  Result :  the  whole  sum  is  classified.  PRD  claimed  that 
pesticide  formulas  were  so  intermixed  with  the  safety  data  which  must  be 
filed  by  pesticide  makers  that  the  entire  registration  file  must  be  closed. 
Independent  scientists  are,  therefore,  not  permitted  to  judge  the  adequacy  of 
the  safety  claims  a  manufacturer  makes  for  his  pesticide. 

2.  trade  secrets:  the  formula  of  a  pesticide,  where  it  gives  a  company  a 
competitive  advantage,  is  properly  exempt  under  the  Act.  PRD,  however, 
applies  the  exemption  to  virtually  all  information  which  a  company  does  not 
want  disclosed.  Correspondence  between  PRD  and  pesticide  makers  was 
denied  because  it  might  contain  references  to  trade  secrets.  In  fact,  much  of 
the  information  classified  as  trade  secrets,  including  many  pesticide  formulas, 
is  common  knowledge  within  the  industry.  The  only  group  not  familiar  with 
it  is  the  public. 

3.  specificity:  a  typical  tactic  of  many  agencies  is  to  delay  replying  to  an 
information  request  for  several  weeks,  then  state  that  the  request  was  not 
specific  enough.  USDA,  for  example,  waited  four  months  after  we  initially 
appealed  Hay's  refusals  to  tell  the  Task  Force  that  its  request  was  too 
general,  in  spite  of  the  fact  that  it  requested  the  Shell  No  Pest  Strip  file 
by  its  actual  serial  number.  Because  USDA  will  not  make  available  its  file 
indices,  the  requests  had  to  be  somewhat  general. 

4.  search  fees:  even  if  the  agency  concedes  that  information  is  public,  it 
may    impose    arbitrarily    high    fees    for    collecting    it.    USDA    stated    that    it 


Discretionary  Justice,  op.  cit.,  p.  102. 
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would   cost   $91,840  and   take   1.6  years  to   prepare   its   registration  files   for 
public  view.14 

5.  investigation  files:  a  common  tactic  is  for  an  agency  to  open  a  file  involv- 
ing the  investigation  of  violations  of  a  federal  law  or  regulation  and  then 
conceal  all  information  about  a  firm  or  product  by  dropping  in  into  the  file. 

6.  the  "working  paper":  here  information  is  withheld  from  the  public  but 
not  insiders  on  the  grounds  that  information  is  incomplete  or  in  preliminary 
form.  The  President's  Science  Advisory  Committee  used  this  tactic  with  their 
report  on  2,  4,  5-T.  A  draft  of  the  report  was  finished  in  August,  1970  and 
released,  with  a  few  changes,  in  May  1971.  Industry  defenders  of  2,  4,  5-T 
made  reference  to  the  report  for  over  8  months  before  it  was  made  available 
to  the  public. 

The  Task  Force  eventually  challenged  USDA's  denials  in  federal  court. 
In  Wellford  v.  Hardin,  USDC,  DC,  Civil  No.  740-70  (Aug.  5,  1970),  Judge 
June  Green  of  the  U.S.  District  Court  for  the  District  of  Columbia  found 
that  the  Department  had  circumvented  the  Freedom  of  Information  Act  in 
making  secrecy  the  rule  rather  than  the  exception  and  held : 

(1)  It  is  a  violation  of  the  Act  to  withhold  from  the  public  the  means  for 
requesting  specific  records  (i.e.  the  indexes  to  the  registration  and  enforce- 
ment files)  when  lack  of  specificity  is  given  as  the  reason  for  refusing  to 
grant  an  information  request ; 

(2)  It  is  a  violation  of  the  Act  to  withhold  documents  on  the  grounds  that 
parts  are  exempt  and  parts  are  non-exempt.  This  ruling  curbs  USDA's  use  of 
the  "contamination"  tactic. 

As  noted  earlier,15  Judge  Northrop  of  the  U.S.  District  Court  in  Baltimore, 
in  a  case  involving  denial  of  meat  inspection  information  by  the  Department, 
restricted  the  "investigatory  file"  exemption  and  also  held,  with  regard  to  the 
Act's  requirement  that  records  requested  be  "identifiable,"  that  information 
on  an  issue  is  "identifiable"  (sufficiently  specific)  even  when  the  records  are 
disbursed  in  more  than  one  location  in  the  agency.  USDA  had  withheld 
information  on  pesticide  accidents  on  the  grounds  that  it  was  scattered  in 
both  enforcement  and  registration  files. 

These  cases  are  a  step  toward  freer  information  in  the  regulatory  agencies 
but  a  small  step  only.  Despite  the  Act's  stipulation  that  such  cases  are  to 
take  precedence  on  the  court's  calendars,  they  may  take  six  months  or  more 
to  come  to  a  decision.  Then  there  is  always  the  possibility  of  appeal.  If 
public  participation  in  agency  decision-making  is  to  increase,  there  must  be 
immediate  changes  in  the  implementation  of  the  Freedom  of  Information  Act : 

(1)  Each  agency  shordd  reply  to  a  request  for  information  within  seven 
working  days.  If  more  time  is  needed,  a  notice  should  be  sent  to  the  re- 
quester informing  him  of  the  date  when  the  information  will  be  available, 
and  the  reason  for  the  delay. 

(2)  If  information  is  denied,  the  denial  should  state  the  exemption  being 
claimed,  why  it  is  applicable  in  this  case,  and  an  outline  of  appeal  procedures 
available. 

(3)  A  central  file  of  all  denials  and  the  reasons  for  them  should  be  main- 
tained for  public  inspection. 

(4)  Agencies  should  organize  filing  systems  so  that  exempt  and  non-exempt 
information  can  be  easily   segregated  on  request. 

(5)  Each  agency  should  establish  a  one-step  appeal  procedure  with  final 
action  within  ten  days  of  the  filing  of  the  appeal. 

(6)  Specific  procedures  should  be  developed  for  taking  corrective  action 
when  federal  officials  resort  to  harassment  techniques  or  other  actions  con- 
trary to  the  Act. 

(7)  Congress  is  not  exercising  effective  oversight  over  the  way  the  Act 
is  being  observed  in  the  agencies.  There  have  been  no  Congressional  hearings 
since  the  Act  was  passed.  Comprehensive  Congressional  hearings  are  a  must. 

Now  that  the  Pesticide  Regulation  Division  has  been  shifted  to  the  En- 
vironmental Protection  Agency,  citizens'  access  to  pesticide  decision-ma  kin?;' 
may  improve.  Pesticide  regulators  continue  to  work  out  of  the  same  drab 
offices  in  USDA's  South  Building  but  the  atmosphere  has  changed.  PRD  is 
now  off  limits  to  Inspector  General  Kossack ;  Hariw  Hays  has  been  deposed : 


14  Affidavit  of  Dr.  Georpre  Irving,  op.  cit. 

15  "Little  Victories,"  p.  27. 
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and  the  oppressive  fear  of  reprisal  which  embarrassed  interviews  with 
PRD's  staff  has  not  subsided.16  William  Rnckelshaus,  Administrator  of  EPA, 
acknowledges  that  environmentalists,  farm  workers,  and  the  like  are  legiti- 
mate constituents  of  the  pesticide  agency,  and  promises  to  end  some  of  the 
worst  features  of   discriminatory   treatment   of  citizens  vis-a-vis  industry. 

But  while  there  is  hope  for  the  new  regime,  one  must  beware  of  slippage 
back  to  the  patterns  of  the  old.  PRD's  personnel  remains  largely  the  same 
as  it  was  under  Harry  Hays,  and  many  still  share  his  outlook.  Alford  is  the 
new  director  of  PRD  but  has  not  yet  indicated  what  his  information  policy 
may  be.  Now  that  all  environment  related  regulated  is  centered  in  one 
agency,  EPA  is  being  subjected  to  the  most  intense  barrage  of  industry 
advocacy  ever  witnessed  in  Washington.  Without  strong  leadership  from 
PRD's  director  and  the  administrator  of  EPA,  and  perhaps  in  spite  of  it, 
PRD  will  resume  its  practice  of  making  better  deals  with  industry  than  it 
does  with  the  public. 

[From  the  Los  Angeles  Times,  July  28,  1971] 

White  House  Secrecy  Hit  by  Fulbbight 

(By  John  H.  Averill) 

Washington — An  increasing  penchant  for  secrecy  by  the  White  House  and 
the  executive  branch  in  general  is  jeopardizing  the  ability  of  Congress  to 
function  properly,  Sen.  J.  William  Fulbright  (D-Ark.)  told  a  Senate  subcom- 
mittee Tuesday. 

Fulbright,  chairman  of  the  Senate  Foreign  Relations  Committee,  was 
critical  of  the  secrecy  surrounding  the  White  House  operations  of  Henry  A. 
Kissinger,  President  Nixon's  chief  foreign  policy  adviser. 

Fulbright  said  Kissinger  had  created  a  superbureau  in  the  White  House 
that  had  taken  over  formulation  of  foreign  policy  from  the  State  Department 
and  yet  was  not  accountable  to  Congress. 

secbet  tbip  cited 

He  said  Kissinger's  secret  journey  to  Peking  to  arrange  Mr.  Nixon's  trip 
there  "provides  a  striking  example  of  the  way  in  which  the  new  foreign 
policy   apparatus  in  the  White  House  circumvents  the   Congress." 

"It  would  have  been  useful  and  appropriate,"  Fulbright  said,  for  the 
President  and  Kissinger  to  have  consulted  the  Foreign  Relations  Committee 
before   Kissinger's   trip. 

"It  would  now  be  useful  and  appropriate,"  Fulbright  said,  for  Kissinger 
to  report  to  the  committee.  Fulbright  said  Kissinger,  while  appearing  on 
television  and  supplying  background  briefings  to  newsmen,  has  refused  to 
appear  before  any  congressional  committee. 

Fulbright  was  the  opening  witness  as  the  Senate  judiciary  subcommittee  on 
separation  of  powers  began  four  days  of  hearings  on  executive  privilege,  the 
practice  under  which  Presidents  since  George  Washington  have  claimed  the 
right  to  withhold  certain  information  from  Congress. 

Witnesses  today  and  Thursday  will  include  former  Secretaries  of  State 
Dean  Acheson  and  Dean  Rusk  and  former  Ambassador  W.  Averell  Harriman. 

Disputing  the  validity  of  executive  privilege,  Sen.  Sam  J.  Ervin  Jr.  (D-N.C), 
the  subcommittee  chairman,  said : 

"There  is  no  express  language  in  the  Constitution  permitting  the  exercise 
of  executive  privilege.  Its  development  has  come  about  because  the  Congress 
has  failed  to  assert  its  rightful  powers  and  the  executive  has  stepped  in  and 
filled  the  vacuum." 

Fulbright  agreed  and  urged  the  subcommittee  to  approve  legislation  he 
is   sponsoring  designed  to  pry   more  information  from  the   executive   branch. 


Fortunately,  not  all  UNDA  employees  adopted  tbo  attitude  of  Hays,  Kossack  and 
I  <•  -is.  Within  PRD,  many  employees  cooperated  with  the  Tusk  Force  to  a  degree  which. 
I  ■!  the  Hays  information  blackout,  amounted  to  real  personal  courage.  One  PKI»  staff 
a  iber  who  d3  his  best  to  facilitate  access  is  Lowell  E.  Miller,  formerly  Assistant 
I.  •  of  PRD  For  Enforcement,  and  acting  director  of  PRD,  now  assistant  to  the 
''.i  missioner  of  Pesticides  in  EPA.  Public  servants  such  as  Miller  do  a  great  den!  to 
r       ire    the  citizen's   legitimate  right  to  respect  Ins  government. 
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Under  it,  an  agency's  funds  would  be  cut  off  unless  it  provided  Congress 
with  requested  information  within  60  days  or  unless  the  President  personally 
invoked  executive  privilege. 

Another  witness,  Sen.  Stuart  Symington  (D-Mo.),  and  Sen.  Charles  McC. 
Mathias  Jr.  (R-Md.),  the  subcommittee's  ranking  Republican,  said  Congress 
itself  was  to  blame  for  much  of  its  difficulty. 

"Where  we  are  failing  as  a  Congress  is  that  we  won't  bite  the  bullet  in 
authorizing  and  appropriating  money,"  Symington  said.  "We  just  dish  out  the 
money  as  the  President  says  he  needs  it  without  checking  the  facts." 


[From  the  Los  Angeles  Times,  Sept.  10,  1971] 
Pressure  Mounting  to  Crack  Walls  of  Secrecy  in  the  Executive  Branch 

(By  D.  J.  R.  Bruckner) 

New  York — There  may  be  nothing  more  behind  the  Administration's  mania 
for  secrecy  than  the  President's  love  of  surprises.  You  can  hold  control  in 
politics  by  keeping  the  audience  in  suspense,  and  the  White  House  is  a 
tempting  stage. 

In  light  of  what  has  happened  in  the  last  year  it  is  not  entirely  unfair 
to  call  the  concern  over  secrecy  a  mania.  A  confrontation  between  President 
and  Congress  over  public  information  was  building  up  long  before  the  news- 
papers printed  the  Pentagon  papers.  Would  those  papers  have  been  published 
at  all,  if  they  had  been  sent  up  to  Congress  when  they  were  requested  a 
year  ago?  But  now,  when  the  FBI  runs  around  giving  lie  detector  tests 
throughout  the  government,  and  security  clearances  for  defense  contractors 
are  canceled  wholesale  following  publication  of  the  Pentagon  papers,  you  sense 
something  like  panic  at  the  top. 

As  Congress  resumes  work,  the  Senate  has  in  committee  a  number  of  bills 
to  require  disclosure  of  information  by  the  executive  branch  and  congressional 
participation  in  foreign  policy  decisions.  There  are  four  proposed  bills  to 
limit  presidential  war-making  powers,  all  involving  full  disclosure  of  essential 
information.  Just  before  the  August  recess  began,  GOP  leaders  of  House  and 
Senate  endorsed  the  general  thinking  in  these  proposals,  which  should  have 
alerted  the  White  House  to  the  temper  of  Congress. 

SEN.    COOPER   SPONSORING   BILL   TO   REQUIRE   REGULAR    CIA    REPORTS 

Also,  Sen.  Sam  Ervin  (D-N.C.)  is  holding  hearings  on  a  proposal  to  limit  the 
use  of  executive  privilege  as  a  means  of  avoiding  questioning  or  disclosure. 
And  Sen.  John  Sherman  Cooper  (R-Ky.)  has  a  bill  to  require  regular  reports 
to  Congress  by  the  Central  Intelligence  Agency.  In  the  odd  ways  of  politics, 
the  CIA  bill  could  eventually  be  the  hardest  for  the  White  House  to  handle ; 
it  is  simple,  but  it  touches  on  many  areas  of  secret  government  operations. 
One  recalls  that  former  President  Harry  S.  Truman  wrote  a  plea  on  the 
front  page  of  the  Washington  Post  eight  years  ago  for  stricter  discipline  over 
the  CIA  and  a  curtailing  of  its  functions.  It  was  published  a  month  after 
the  murder  of  President  John  F.  Kennedy,  and  thus  had  little  attention : 
but   it   is   being   remembered   now.    Mr.    Truman,    after  all.   created   the    CIA. 

Some  in  Congress  suggest  now  that  the  pressure  of  hearings  should  be  kept 
up  and  the  Administration  should  be  allowed  to  build  public  support  for 
Congress'  case.  It  is  doing  that  fairly  well.  The  Defense  Department's  wide 
crackdown  on  security  clearances  after  the  Pentagon  papers  furor  has 
produced  dissension  within  the  Pentagon  and  in  the  defense  industries.  The 
surprise  trip  of  presidential  adviser  Henry  Kissinger  to  Peking  is  not  a 
public  relations  coup  in  the  Senate  Foreign  Relations  Committee,  which  has 
never  been  able  to  persuade  Kissinger  to  testify  about  anything,  and  which 
cannot  now  persuade  him  to  testify  about  his  trip  or  about  Mr.  Nixon's 
proposed  trip  to  China.  Committee  members  are  not  even  being  given  much 
substantive  information  privately. 

Last  month,  the  FBI  ranged  through  the  government  with  polygraph^  trying 
to  trace  the  source  of  a  news  leak  about  arms  talks  proposals  that  had 
been  outlined  in  secret  papers  the  Administration's  own  security  system  did 
not   protect;    they    were    passed    around    in    duplicate    and    triplicate    in    two 
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departments.  So,  why  the  FBI  probe?  Secretary  of  State  Rogers  on  Sept.  3 
called  the  news  leak  a  kind  of  "ooze"  of  information,  adding :  "Now,  we  want 
to  stop  that,  you  see.  And  I  think  the  fact  that  this  investigation  has  been 
conducted  all  over  the  government,  not  just  in  the  State  Department,  will 
have   that   effect."   That  is   why :    intimidation. 

COMMITTEE  ASKED  TO  SEE  A   SECRET   MILITARY  AID  PLAN 

Then,  too,  the  Foreign  Relations  Committee  asked  to  see  a  secret  five-year 
military  aid  plan,  preliminary  to  its  approval  of  a  two-year  military  aid  bill. 
Defense  Secretary  Laird  said  there  was  no  such  plan.  But  at  least  one  member 
of  the  committee  knew  there  was,  and  knew  it  in  some  detail.  Finally  the 
President  invoked  executive  privilege  against  its  disclosure.  To  the  Senate, 
it  must  seem  that  the  principle  operating  here  is  "lie  first,  defy  later." 
There  is  a  sense  of  injury  and  insult  in  the  Senate,  and  it  is  spreading  ic 
the  House. 

It  is  a  safe  guess  that  unauthorized  disclosure  of  secrets  will  increase 
now,  no  matter  what  Congress  does.  The  internal  security  efforts  of  the 
Administration  amount  to  a  declaration  that  "no  man  is  safe  but  my  man." 
Once  such  a  principle  is  clearly  understood  in  a  large  government,  the 
security  walls  come  down.  There  is  no  mystery  about  that,  except  the  mystery 
of  human  nature  and  personal  dignity. 

Congress  may  not  have  much  stomach  for  it,  but  it  is  in  a  fundamental 
fight.  Secrecy  in  one  branch  of  government  is  essentially  repugnant  to  the 
exercise  of  constitutional  authority  by  other  branches  which  have  legitimate, 
defined  roles  in  policy  and  operations. 

Congress  could  help  itself  considerably  by  setting  up  a  general  staff  to 
coordinate  its  overall  understanding  and  oversight  of  the  executive.  But,  in 
the  long  run,  it  will  also  have  to  force  open  a  lot  of  doors  and  push  its  way 
into  secret  places  where  decisions  are  made.  One  never  expects  Congress  to 
move  far  on  its  initiative,  but  just  now  it  is  being  pushed  hard  by  an 
insensitive  executive  branch  that  loves  surprises  and  loathes  being  surprised. 


[From  the  Washington  Post,  August  3,  1971] 

Perennial  Blooms  Anew — Hill's  Demand  for  Information 

(By  Kenneth  Crawford) 

Dispute  between  the  legislative  and  executive  branches  of  government 
over  "executive  privilege"  is  one  of  Washington's  hardiest  perennials.  It 
never  lacks  for  the  fertilizer  of  controversy  and  it  never  fails  to  bloom  at 
regular  intervals,  usually,  as  now,  in  the  dog  days  when  so  many  competing 
concerns  are  out  of  season.  Every  President,  George  Washington  to  Richard 
M.  Nixon,  has  defended  the  privilege  and  almost  every  Congress  has  in 
some  way  challenged  it. 

This  year's  bloom  is  more  than  usually  colorful,  thanks  to  tensions  pro- 
duced by  the  war  in  Vietnam,  publication  of  the  Pentagon  Papers  and  the 
determination  of  several  senators  to  force  a  showdown  with  the  Nixon 
administration  on  the  question  of  availability  of  information. 

Chairman  William  Fulbright  of  the  Foreign  Relations  committee  has  intro- 
duced a  bill  setting  up  rules  for  the  exercise  of  executive  privilege  and 
Chairman  Sam  Ervin  of  a  Judiciary  subcommittee  is  conducting  hearings 
on  it.  Ervin  has  paraded  an  impressive  list  of  witnesses  including  former 
Secretaries  of  State  Dean  Acheson  and  Dean  Rusk,  former  Under  Secretary 
of  State  George  Ball,  former  assistant  Secretary  of  State  William  Bundy  and 
former  Ambassador  Averell  Harriman  as  well  as  Fulbright.  All  of  these  wit- 
nesses except  Fulbright  have  either  opposed  his  bill  or  questioned  the  advis- 
ability of  substituting  coercion  for  cooperation  in  legislative-executive  relations. 

What  is  at  issue  is  the  asserted  right  of  Congress  to  demand  information 
from  executive  officials  and  the  asserted  conflicting  right  of  the  officials,  if 
they  believe  disclosure  against  the  public  interest,  to  keep  their  secrets  secret. 
Experience  suggests  that  confidential  information  entrusted  to  the  535  members 
of  Congress,  or  almost  any  group  of  them,  is  no  longer  confidential — that 
nothing  is  more   insecure   than   a   congressional   cloakroom.    The   second   most 
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usual  reason  for  refusal  to  disclose  is  that  so  many  of  Congress's  requests 
for  information  are  capricious  or  captious  that  the  bureaucracy,  if  forced 
to  comply   with   all  of  them,   would   have   little   time   left  for  anything   else. 

Everybody,  even  Fulbright,  agrees  that  any  administration  must  hold  some 
of  its  cards  close  to  its  vest,  especially  where  military  and  foreign  affairs 
are  involved.  However,  many  members  of  Congress,  in  both  branches  and 
both  parties,  contend  that  executive  privilege  is  outrageously  abused.  Much 
of  the  information  habitually  withheld  must  be  shared  with  Congres,  they 
say,  if  it  is  to  perform  its  duties  intelligently.  The  Pentagon  Papers  are  now 
cited  as  examples  of  information  Congress  should  have  had  while  the  Vietnam 
buildup  was  occurring,  not  after  it  was  over,  when  they  at  last  became 
available. 

What  the  Fulbright  bill  proposes  is  that  congressional  demands  for  in- 
formation from  the  executive  branch  and  for  appearances  of  executive  officials 
before  House  and  Senate  committees  must  be  honored  unless  the  President 
invokes  executive  privilege  in  writing  within  60  days  of  the  time  the  demands 
are  made.  To  give  the  bill  teeth,  Fulbright  means  to  amend  it  by  specifying 
that  the  department  or  agency  of  any  official  defying  Congress  without  an 
excuse  from  the  President  be  deprived  of  its  appropriations.  Such  a  sanction, 
if  invoked,  would  be  an  unprecedented  and  almost  inconceivable  exercise  of 
Congress's  power  of  the  purpose.  It  is  hard  to  think  of  a  situation  in  which 
the  President  would  not  intervene  to  prevent  a  denial  of  funds. 

Fulbright's  committee  is  now  threatening  to  block  foreign  military  aid 
unless  the  Pentagon  produces  its  5-year  projection  of  foreign  arms  planning. 
The  Pentagon  is  objecting  on  the  ground  that  its  plans  are  tentative  and 
shouldn't  be  advertised.  The  committee's  authority  in  this  case  rests  upon 
a  never-before-used  section  of  the  1961  Foreign  Assistance  Act. 

Sen.  Charles  Mathias  of  Maryland,  a  cosponsor  of  the  Fulbright  bill, 
observed  at  the  start  of  the  Ervin  hearings  that  Congress  has  always  lacked 
the  "guts"'  to  force  information  out  of  the  executive  departments  by  refusing 
appropriations.  For  all  the  opposition  in  Congress  to  the  war  in  Vietnam, 
both  the  House  and  Senate  have  refused  to  cut  off  funds  for  its  prosecution. 

Fulbright  himself,  as  leadoff  witness  in  support  of  his  bill,  made  it  clear 
that  what  particularly  annoyed  him  was  the  refusal  of  Henry  Kissinger,  the 
President's  principal  foreign-policy  adviser,  to  appear  before  the  Foreign 
Relations  Committee  even  in  informal  executive  session.  Kissinger  is  operating 
a  "super-bureau"  with  a  staff  of  140  assistants,  54  of  them  expert  and  non- 
clerical,  Fulbright  said,  and  therefore  should  be  accountable  to  Congress. 
To  Fulbright,  with  Kissinger's  role  as  courtier  obviously  in  mind,  executive 
privilege  is  a  "survival  of  the  royalist  principle  that  the  king  can  do  no 
wrong." 

Kissinger  seems  to  have  become  an  obsession  with  Fulbright  and  with 
some  of  Fulbright's  colleagues.  Before  the  presidential  adviser  went  to  Peking 
to  arrange  for  a  visit  to  China  by  Mr.  Nixon,  Fulbright  was  one  of  the 
leading  advocates  of  improved  Sino-American  relations.  After  the  arrange- 
ments were  announced,  the  senator  complained  that  Congress  had  not  been 
consulted   in  advance. 

Among  the  witnesses  against  the  Fulbright  bill,  Acheson  was  the  most 
emphatic.  He  told  the  committee  the  measure  was  being  called  "The  Kissinger 
Bill,"  and  with  reason.  No  matter  how  many  employes  Kissinger  has.  Acheson 
said,  he  is  still  an  adviser  to  the  President  and  should  be  immune  from 
questioning  by  congressional  committees.  Rusk  agreed  that  the  China  negotia- 
tions are  too  delicate  at  this  point  to  be  poked  at  by  Congress.  Both  former 
secretaries,  as  well  as  other  witnesses  throught  the  answer  to  the  problem 
of  legislative-executive  conflict  lay  in  improvement  of  relations  between  ad- 
ministration officials  and  congressional  leaders  rather  than  in  rules  and 
regulations. 

"The  trouble  with  this  is  that  the  White  House  staff  has  been  clumsy  in 
its  handling  of  Congress  and  that  Fulbright,  who,  as  Foreign  Relations 
chairman  occupies  a  sensitive  position  where  the  cogs  of  legislative  and 
administrative  authority  should  mesh,  is  an  abrasive  character  resistant  to 
oil.  Traditionally,  there  has  been  more  or  less  close  collaboration  between 
the  Foreign  Relations  chairmen  on  one  hand  and  the  White  House  and 
State    Department    on    the    other.    But    no    more.    Fulbright    has    been    an    in- 
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creasingly  waspish  critic  of  the  last  two  administrations  and  of  the  present 
administration. 

Even  now,  with  Congress  in  the  hands  of  the  Democrats  and  the  adminis- 
tration run  by  Republicans,  most  committee  chairmen  manage  to  maintain 
amicable  and  cooperative  relations  with  department  heads  sharing  their  areas 
of  concerns.  Chairman  John  Stennis  of  the  Armed  Services  committee,  for 
instance,  has  few  complaints  about  Secretary  of  Defense  Melvin  Laird. 
Stennis  seems  to  get  the  information  he  considers  essential  to  the  legislative 
process  in  military  affairs.  So  does  Sen.  Henry  Jackson,  an  influential  member 
of  the  Stennis  committee.  While  it  is  true  that  they  are  more  in  sympathy 
with  administration  policy  than  Fulbright  is,  that  is  not  the  whole  answer 
to  the  difference. 

Part  of  it  is  personality.  To  Fulbright,  the  Senate's  constitutional  authority 
to  advise  and  consent  (or  to  withhold  consent)  in  matters  of  foreign  policy  is 
a  broader  mandate  than  previous  Foreign  Relations  chairmen  have  claimed. 
He  obviously  feels  slighted  and  cheated.  Indeed,  it  is  a  nice  question  whether 
his  bill  should  be  called  The  Kissinger  Bill  or  The  Fulbright  Bill  for  the 
Relief  of  Bill  Fulbright. 


[From  the  Chicago  Tribune,  July  28,  19711 

Senate  Told  Harms  op  Secrecy 

(By  Glen  Elsasser) 

^YASHINGTON,  July  27. — Three  senators  and  a  University  of  Chicago  professor 
testified  today  that  executive  privilege — the  power  of  the  President  and  the 
executive  branch  to  withhold  information — has  severely  weakened  the  structure 
of  government. 

They  were  the  first  witnesses  as  the  Senate  judiciary  subcommittee  on 
separation  of  powers  began  hearings  on  legislation  to  curtail  the  use  of 
executive  privilege. 

The  inquiry  has  particular  significance  because  of  the  recent  controversy 
over  publication  of  the  secret  Pentagon  papers  on  the  Viet  Nam  War  and 
the  subsequent  Supreme  Court  decision  favorable  to  their  disclosure. 

ERVIN   OUTLINES   ISSUES 

Sen.  Sam  J.  Ervin  [D.,  S.C.],  subcommittee  chairman,  outlined  the  issues 
in  his  opening  remarks : 

"At  issue  in  these  hearings  are  conflicting  principles — the  alleged  power  of 
the  President  to  withhold  information,  the  disclosure  of  which  he  feels  would 
impede  the  performance  of  his  constitutional  responsibilities ;  the  power  of 
the  legislative  branch  to  obtain  information  in  order  to  legislate  wisely  and 
effectively ;  and  the  basic  right  of  the  taxpaying  public  to  know  what  its 
government  is  doing." 

Sen.  J.  William  Fulbright  [D.,  Ark.],  chairman  of  the  Senate  Foreign 
Relations  Committee,  complained  that  executive  privilege  has  produced  a 
"new  super  bureau,  separate  from  the  superior  to  the  regular  cabinet  de- 
partments." 

FULBRIGHT    FIRST    WITNESS 

Fulbright,  the  first  witness  before  the  subcommittee,  said  this  new  bureau 
consisted  of  the  entire  organization  that  has  grown  up  around  the  President 
and  is  centered  in  the  National  Security  Council  with  its  personal  advisers 
and  assistants. 

While  recognizing  the  traditional  position  of  the  Presidential  adviser, 
Fulbright  said  however,  that  Henry  Kissinger — the  chief  foreign  adviser  at 
the  White  House — presided  over  a  staff  of  140.  In  addition,  he  said,  Kissinger 
headed  several  interagency  committees  dealing  with  foreign  policy  and  national 
security. 

"I  do  not  consider  Mr.  Kissinger's  influence,  or  that  of  his  new  foreign 
policy  bureau,  as  being  in  any  way  sinister,  illegitimate  or  even  inappropriate — 
except  in  one  respect:  this  immunity  from  accountability  to  Congress  and 
the  country  behind  a  barricade  of  executive  privilege,"  Fulbright  said. 
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It  was  Fulbright's  conclusion  that  until  some  legislative  remedy  is  found. 
Congress  lacks  both  the  information  to  carry  out  its  responsibilities  and 
the  opportunity  to  question  and  consult  with  White  House  foreign  affairs 
advisers. 

The  Arkansas  senator  informed  the  subcommittee  that  he  planned  to  submit 
legislation  shortly  to  provide  fund  cutoffs  if  federal  agency  or  its  employes- 
invoking  executive  privilege — refused  to  provide  information  to  congress  within 
60  days. 

The  subcommittee  already  is  considering  legislation  introduced  by  Fulbright 
to  limit  the  use  of  executive  privilege  by  executive  branch  employes  to 
instances  in  which  the  President  asserts  it  on  their  behalf. 

TELLS  OF  RESISTANCE 

Another  witness,  Sen.  William  V.  Roth,  Jr.  [R.,  Del.],  told  the  subcommittee 
of  the  resistance  he  encountered  when  he  and  his  staff  attempted  in  1UG7 
to  catalog  the  federal  domestic  assistance  program. 

For  example,  Roth  said : 

On  requesting  a  copy  of  the  telephone  directory  for  the  Office  of  Economic 
Opportunity,  he  was  turned  down  because  the  directory  was  considered 
"confidential." 

After  sending  478  questionnaires  to  the  Department  of  Health,  Education 
and  Welfare,  he  received  only  21  responses.  Later,  some  of  those  who  replied 
asked    that   their   forms   be   returned. 

In  each  instance,  Roth  said,  he  was  seeking  unclassified  material  based 
on  programs  authorized  by  Congress  and  financed  with  tax  money. 

OTHERS   TELL  DIFFICULTY 

Fulbright  and  Sen.  Stuart  Symington  [D.,  Mo.]  also  related  to  the  sub- 
committee difficulties  they  had  faced  trying  to  obtain  information  on  certain 
defense  and  foreign  policy  matters. 

Prof.  Alan  Swan  of  the  University  of  Chicago,  who  gave  a  historic  view 
of  executive  privilege,  testified  that  by  the  end  of  the  Eisenhower  adminis- 
tration, the  executive  branch  was  claiming  authority  under  the  Constitution 
to  withhold  from  Congress  "anything  it  saw  fit." 

Swan  labeled  this  privilege  potentially   "mischievous." 

"It  can  be  used  as  readily  to  shield  opinion  corrupted  by  graft  and  dis- 
loyalty and  to  protect  candor  and  honest  judgment."  he  said,  "and  it  can 
be  used  as  a  'back  door'  device  for  withholding  state  secrets  and  investigation 
reports   from   Congress." 

The  subcommittee,  which  has  been  studying  the  question  of  executive 
privilege  the  last  four  years,  will  hear  Dean  Acheson,  a  former  secretary 
of  state,   tomorrow. 


[From  the  Evening  Star,  Washington,  D.C.,  July  :;0,  1971] 
Fulbright  Panel  Fights  Secrecy 

The  Senate  Foreign  Relations  Committee  is  seeking  to  force  a  limit  on 
executive-branch  secrecy  by  invoking  a  little-known  law  that  could  cut  off 
all  foreign  military  aid. 

Sen.  J.  William  Fulbright,  committee  chairman,  said  yesterday  the  panel 
has  voted  the  cutoff  in  35  days  unless  Secretary  of  Defense  Melvin  R.  Laird 
provides  requested  information  on  5-year  military  aid  programs,  or  President 
Nixon  declares  "he  has  forbidden  that  it  be  furnished  and  gives  his  reasons 
for  refusing  to  do  so." 

The  Arkansas  Democrat  said  he  has  asked  Laird  for  certain  aid  information 
several  times,  but  letters  sent  the  secretary  April  30  and  July  12  have  gone 
unanswered. 

PROVISION    OF   BASIC    ACT 

By  a  unanimous  vote,  the  committee  invoked  a  little-noticed  provision  in 
the  Foreign  Assistance  Act.  The  act  is  the  basic  authority  for  military  and 
economic  aid  programs. 
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It  specifies  that  spending  for  a  foreign  aid  activity  will  be  suspended  if 
within  35  days  the  executive  branch  has  not  supplied  a  document  requested 
by  a  congressional  committee  or  the  General  Accounting  Office. 

The  funds  cut-off  does  not  go  into  effect  if,  during  that  period,  the  President 
forbids  the  documents  to  be  furnished  to  a  congressional  committee  and  gives 
his  reason  for  so  ordering. 

Fulbright  sent  a  letter  to  Laird  notifying  him  that  the  committee  was 
formally  requesting  the  5-year  plans  and  was  invoking  the  35-day  cutoff 
provision. 

In  more  than  two  years  of  repeated  requests  by  the  Senate  committee  and 
the  General  Accounting  Office,  the  Defense  Department  has  refused  to  supply 
the  5-year  plans. 

TWO   FULBRIGHT   BILLS 

The  challenge  to  Laird  was  disclosed  as  a  Senate  Judiciary  subcommittee 
held  hearings  on  Fulbright's  bill  to  limit  use  of  the  executive  privilege. 
Any  member  of  the  executive  branch  refusing  to  testify  before  Congress 
would  have  to  present  a  letter  from  the  President  invoking  the  privilege. 

At  the  hearings,  former  Secretary  of  Defense  Dean  Rusk  and  W.  Averell 
Harriman,  long-time  presidential  adviser  to  Democrats,  strongly  opposed  a 
second  Fulbright  bill  that  would  cut  off  funds  of  agencies  not  supplying 
requested  information  and  not  invoking  executive  privilege. 

"antagonistic  feeling" 

Rusk  said  it  would  "freeze"  the  government.  "I  don't  like  at  all  the  spirit, 
the  atmosphere,  and  the  chain  of  events  that  would  be  set  in  course,"  he 
said. 

Harriman  said :  "I  don't  like  the  idea  of  going  at  the  executive  with  an 
ax  in  advance." 

He  said  Fulbright's  bill  would  create  "an  antagonistic  feeling." 

Rusk  and  Harriman  offered  somewhat  differing  views  on  whether  Henry  A. 
Kissinger  should  be  summoned  to  tell  Congress  about  President  Nixon's 
China  trip. 

"If  the  President  wishes  to  inform  the  Congress  he  has  every  available 
channel  to  do  so  if  Kissinger  is  not  available,"  Rusk  said.  "If  the  President 
doesn't  want  to  because  of  the  delicacy  of  the  situation,  calling  Mr.  Kissinger 
won't   help." 


[From  the  Christian  Science  Monitor,  Washington,  D.C..  August  5,  1971] 

Congress   Spark  :   Fly  :   Executive  Smoke  Means   Ire 

(By  Robert  P.  Hey,  Staff  correspondent  of  The  Christian  Science  Monitor) 

Congressional  ire  is  rising  at  the  amount  of  information  the  executive  branch 
can  withhold  from  the  legislative.  Far  too  much  is  withheld,  it  is  being 
suggested  in   Congress. 

It  is  sparked  by  the  case  of  presidential  adviser  Henry  A.  Kissinger — 
an  official  highly  important  in  determining  foreign  policy,  but  inaccessible  to 
Congress.  For  some  members  of  Congress,  the  last  straw  was  that  Mr. 
Kissinger  went  to  Communist  China  and  arranged  for  the  coming  visit  of 
President  Nixon — and  they  didn't  know  a  tiling  about  it  in  advance. 

But  the  tide  of  congressional  dissatisfaction  runs  deeper  than  the  role  of 
Dr.  Kissinger.  There  is  a  strong  feeling  among  many  in  Congress  that  the  last 
several  presidential  administrations  regularly  have  withheld  from  Congress 
much  information  about  Vietnam  that  Congress  needed  to  make  informed 
judgments  on  conduct  of  the  war.  This  has  been  a  particular  concern  of  the 
Senate  Foreign  Relations  Committee,  chaired  by  Sen.  J.  W.  Fulbright  (D) 
<of  Arkansas. 

PROVOCATION   SEEN 

Nor  is  Vietnam  secrecy  the  full  story.  Sen.  Sam  J.  Ervin  Jr.  (D)  of  North 
Carolina  has  been  increasingly  provoked  at  several  federal  agencies  with 
which  he  has  been  corresponding  for  the  past  year.  Senator  Ervin,  a  leading 
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privacy  advocate,  has  sought  much  specific  information,  to  enable  him  _  to 
determine  whether  or  how  much  government  agencies  have  been  invading 
the  privacy   of  their  employees,   and  of  Americans  generally. 

He  has  received  a  good  deal  of  information  from  many  agencies.  But 
others  have  refused  to  answer  some  questions.  He  has  been  particularly  irked 
at  the  Department  of  Defense,  which  provided  some  information  concerning 
military  surveillance  of  civilians  but  stamped  it  secret  so  he  could  not  reveal 
it  to   citizens. 

In  recent  days  Senators  Ervin  and  Fulbright  have  been  chairing  two 
searching  hearings  in  Washington  into  the  whole  question  of  the  amount — 
and  constitutionality — of  the  withholding  of  information  by  the  executive 
branch   of  government. 

The  problem  has  recurred  again  and  again  in  recent  years — during  the  era 
of  Sen.  Joseph  McCarthy  it  was  particularly  acute.  It  is  recognized  that 
any  president  must  keep  some  information  confidential,  and  to  that  end 
he  is  able  to  invoke  the  power  of  "executive  privilege"  to  enable  him  to  do  so. 

Veteran  diplomat  W.  Averell  Harriman  testified  at  Senator  Fulbright's 
hearings  that  Congress  should  get  more  information  than  it  now  does.  But, 
he  said,  "the  President  does  have  the  right,  indeed  the  duty,  to  protect  his 
constitutional  responsibility  by  withholding  information  from  Congress"  which 
he  believes  might  harm  the  nation's  interests.  He  acknowledged  the  difficulty 
of  striking  a  balance  between  Congress's  need  to  know  and  any  president's 
need  to  keep  some  secrets. 

HEARINGS    HELD 

Senators  Ervin,  Fulbright,  and  others  hold  that  too  often  branches  of  the 
executive  department  hide  behind  the  plea  of  executive  privilege  when  they 
ought  instead  to  be  providing  Congress  with  information.  And,  they  add, 
too  often  branches  of  the  executive  department  neither  invoke  formal  "execu- 
tive privilege"  claims,  nor  answer  Congress's  questions. 

As  chairman  of  the  Senate  subcommittee  on  separation  of  powers,  Senator 
Ervin  has  been  holding  several  days  of  hearings  on  bills  challenging  the 
administration's  right  to  withhold  as  much  information  as  it  does. 

One  of  the  bills  before  the  Ervin  subcommittee — by  Senator  Fulbright — 
would  require  administration  officials  at  least  to  appear  before  Congress 
if  asked  to.  In  part  this  is  an  effort  to  get  Dr.  Kissinger  to  appear. 

Under  terms  of  the  bill,  a  witness  from  the  executive  branch  could  not 
invoke  executive  privilege  unless  he  had  with  him  a  letter  from  the  President 
specifically  invoking  it. 

A  second  bill — also  by  Senator  Fulbright — would  permit  Congress  to  cut 
off  funds  from  any  agency  of  the  executive  department  if  it  did  not  provide 
information    Congress    requested. 

At  the  same  time,  the  Ervin  committee  was  considering  this  second  bill,  the 
Senate  Foreign  Relations  Committee  was  invoking  the  principle  it  involves. 
It  voted  15  to  0  to  hold  up  the  $3.3  billion  foreign-aid  bill  until  the  Depart- 
ment of  Defense  provides  a  copy  of  its  five-year  plan  for  foreign  military 
assistance.  Senator  Fulbright  said  that  in  April,  and  again  in  July,  he  wrote 
Secretary  of  Defense  Melvin  R.  Laird  asking  for  the  information,  but  did 
not  receive  an  answer  to  either  letter. 

TESTIMONY   HEARD 

The  Foreign  Relations  Committee  has  heard  several  prominent  members  of 
earlier  administrations  testify  that  presidential  administrations  ought  not 
to  keep  so  much  information  secret  from  Congress  on  grounds  of  executive 
privilege.  These  witnesses  include  former  secretary  of  state  Dean  Rusk, 
former  assistance  secretary  of  state  for  Far  Eastern  affairs  William  P.  Bundy, 
and  former  undersecretary  of  state  George  W.  Ball. 

But  these  and  other  witnesses  warned  against  passing  bills  like  Senator 
Fulbright's.  which  would  establish  an  "antogonistic"  relationship  between 
Congress  and  the  executive  branch.  Mr.  Rusk  and  Mr.  Bundy  recommended 
instead  a  joint  congressional-executive  committee  to  see  that  more  information 
flows  from  the  executive  to  the  Congress. 
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[From  the  New  York  Times,  September  1,  1971] 

President  Denies  Arms-Aid  Plans  to  Senate  Panel 

invokes  executive  privilege  to  block  fulbright  group's  bid  to  halt 

military  help 

(By  Marjorie  Hunter) 

Washington,  August  31. — President  Nixon  refused  today  to  disclose  to 
the  Senate  Foreign  Relations  Committee  the  Administration's  long-range  plans 
for  foreign  military  assistance. 

With  his  action— the  second  time  Mr.  Nixon  had  invoked  "executive  privi- 
lege" to  deny  information  to  Congress — the  President  forestalled  a  threatened 
Congressional  halt  in  all  foreign  military  aid. 

The  Foreign  Relations  Committee  voted,  15  to  0,  on  July  29  for  suspension 
of  all  foreign  military  aid  unless  the  Pentagon  supplied  its  five-year  plan 
for  military  assistance,  or  unless  the  President  forbade  making  the  infor- 
mation  available. 

MOVE    DISCLOSED    BY    LAIRD 

The  President's  decision  was  announced  in  a  memorandum  made  public  late 
today  by  Secretary  of  Defense  Melvin  R.  Laird,  just  hours  before  the  deadline 
for  supplying  the  information  to  the  Senate  committee. 

In  his  memorandum,  the  President  described  the  information  being  sought 
by  the  committee  as  '"internal  working  documents"  involving  only  "tentative 
planning  data." 

"I  have  determined,  therefore,"  he  said,  "that  it  would  not  be  in  the 
public  interest  to  provide  to  the  Congress  the  basic  planning  data  on  military 
assistance"   being   sought  by  the   Senate  Foreign  Relations  Committee. 

Secretary  Laird  had  earlier  denied  the  existence  of  such  long-range  plans 
within  the  Defense  Department.  In  a  letter  Aug.  7  he  told  the  committee 
that  "we  have  no  document  or  documents  which  constitute  a  current  five-year 
plan  for  the  military  assistance  program  in  the  Department  of  Defense." 

REQUEST  REJECTED 

Therefore,  he  said,  it  was  impossible  to  comply  with  the  committee's  request. 

However,  other  Pentagon  spokesmen  had  told  Congress  in  recent  months 
that  such  "internal  staff  documents"  did  exist — and  it  was  information  con- 
tained in  these  that  the  Foreign  Relations  Committee  was  seeking  to  obtain. 

The  President's  decision  to  withhold  the  information  was  criticized  late 
today  by  Senator  J.  W.  Fulbright,  the  Foreign  Relations  Committee  chairman. 
He  said  that  by  refusing  to  supply  the  documents,  Mr.  Nixon  had  made  it 
difficult  for  his  committee  "to  legislate  in  the  area  of  foreign  military 
assistance." 

Noting  that  the  committee  had  requested  the  data  strictly  on  a  "confidential 
basis,"  Senator  Fulbright  said  he  found  the  President's  decision  hard  to 
understand  "in  the  light  of  earlier  statements  about  the  desire  of  this 
Administration  to  be  open  and  forthcoming  in  its  relations  with  the  American 
people  and  Congress." 

In  a  memorandum  to  members  of  his  Cabinet  on  March  24,  1969,  shortly 
after  he  took  office,  the  President  said  that  "the  policy  of  this  Administration 
is  to  comply  to  the  fullest  extent  possible  with  Congressional  requests  for 
information." 

He  said  that  while  there  might  be  times  when  disclosure  of  certain  in- 
formation "would  be  incompatible  with  the  public  interest  .  .  .  this  Adminis- 
tration will  invoke  this  authority  only  in  the  most  compelling  circumstances 
and  after  a  rigorous  inquiry  into  the  actual  need  for  its  exercise." 

In  denying  the  foreign  aid  information  to  the  committee,  Mr.  Nixon  acted 
under  what  is  called  the  doctrine  of  executive  privilege — a  doctrine  that  has 
been  used,  but  only  sparingly,  since  George  Washington's  Presidency. 

NO  CONSTITUTIONAL  PROVISION 

The  Constitution  nowhere  refers  expressly  either  to  the  power  of  Congress 
to  obtain   information   or  to   the  power   of   the   executive  to   withhold  infor- 
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mation  from  Congress.  However,  both  of  these  rights  are  rooted  in  history 
and   precedent. 

In  threatening  to  halt  foreign  aid  unless  the  Administration  supplied  the 
requested  data  or  the  President  forbade  its  release,  the  Foreign  Relations 
Committee  acted  under  a  provision  of  the  1961  Foreign  Assistance  Act. 

That  act  stipulates  that  spending  for  a  foreign  aid  activity  will  be  suspended 
if,  within  35  days,  the  executive  branch  has  not  supplied  a  document  requested 
by  Congress  or  unless  the  President  forbids  making  the  document  available. 

Siding  with  the  committee,  the  Controller  General  of  the  United  States, 
Elmer  B.  Staats,  had  ruled  that  foreign  military  aid  funding  would  cease 
tomorrow  unless  the  Administration  complied. 

The  Controller  General,  whose  General  Accounting  Office  is  the  investigative 
watchdog  agency  of  Congress,  has  authority  to  disallow  disbursement  of 
appropriated  funds  when  he  finds  noncompliance  with  the  law. 

NIXON    STRESSES    "PRIVACY" 

In  refusing  to  divulge  the  military  assistance  information,  President  Nixon 
expressed  concern  that  "unless  privacy  of  preliminary  exchange  of  views 
between  prsonnel  of  the  executive  branch  can  be  maintained,  the  full  frank 
and  healthy  expression  of  opinion  which  is  essential  for  the  successful  ad- 
ministration  of  government  would  be  muted." 

Assistant  Attorney  General  William  H.  Rehnquist  said  today  that  he  knew 
of  only  one  other  instance  in  which  President  Nixon  had  invoked  executive 
privilege  in   withholding  requested  information  from   Congress. 

That  case,  in  June,  1970,  involved  a  request  by  a  House  Government 
Operations  subcommittee,  headed  by  Representative  L.  H.  Fountain,  Democrat 
of  North  Carolina,  for  Federal  Bureau  of  Investigation  reports  evaluating 
scientists  nominated  to  serve  on  advisory  boards  for  the  Department  of 
Health,  Education  and  Welfare. 

In  refusing  to  divulge  the  contents  of  the  F.B.I,  reports,  Attorney  General 
John  N.  Mitchell  informed  the  subcommittee :  "This  invocation  of  privilege 
is  being  made   with  the  specific  approval  of  the  President." 

While  this  is  only  the  second  time  that  the  President  has  openly  invoked 
executive  privilege,  there  have  been  other  instances  in  which  the  executive 
branch  has  denied  information  to  Congress  by  refusing  to  allow  key  officials 
to  testify  or  by  refusing  to  supply  requested  documents. 

In  several  instances — such  as  the  Pentagon  study  of  the  Vietnam  war  and 
a  study  of  the  supersonic  transport  aircraft — the  Administration  supplied 
information  many  months,  and  in  some  cases  several  years,  after  Congress 
sought  the  data. 


[From  the  New  York  Times,  Sept.  3,  1971] 

President  vs.   Congress 

nixon's  refusal  to  furnish  data  deepens  constitutional  struggle 

(By  Marjorie  Hunter) 

Washington,  September  2. — By  refusing  this  week  to  disclose  long-range 
plans  for  foreign  military  aid,  President  Nixon  has  deepened  the  constitutional 
struggle  between  the  Presidency  and  the  Congress. 

He  may  also  have  jeopardized  all  or  at  least  a  large  part,  of  the  Foreign 
Military  Assistance  Bill,  now  pending  in  the  Senate  Foreign  Relations  Com- 
mittee. This  was  implicit  in  a  statement  by  Senator  J.  W.  Fulbright,  the 
committee  chairman,  scarcely  an  hour  after  he  was  formally  notified  that 
the  President  would  not  furnish  the  data. 

"It  is  my  personal  view,"  the  Senator  said,  "that  the  state  of  the  American 
economy,  and  especially  our  balance-of-paynients  situation,  makes  it  essential 
that  the  burden  on  the  United  States  of  outright  gifts  of  military  equipment 
and  training  to  over  30  countries  must  be  scrutinized  most  carefully  this 
year." 

"That  scrutiny,"  he  went  on.  "requires  that  the  Congress  have  available 
to  it  the  Administration  projections  for  military  assistance  for  the  next 
few  years — information   which  is  not  now  to  be  forthcoming." 
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This  was  a  thinly  veiled  reminder  that  by  refusing  to  enact  military 
assistance  legislation  or  by  threatening  to  slash  it  drastically,  the  Senate 
might  still  force  the  President's  hand. 

SEBIES    OF    CONFRONTATIONS 

Senator  Fulbright  is  not  alone  in  challenging  the  power  of  the  White 
House.  His  committee's  demand  for  information  on  military  aid  was  merely 
the  latest  in  a  long  line  of  confrontations. 

Among  them   have   been   the   following : 

The  Foreign  Relations  Committee  has  repeatedly  demanded  other  docu- 
ments— including  a  study  of  the  Gulf  of  Tonkin  incident  and  a  Pentagon 
study  of  the  Vietnam  War.  The  Administration  released  some  of  the  Pentagon 
study,  but  only  after  portions  had  appeared  in  The  New  York  Times  and  other 
newspapers.   It  has  not  yet  made  available  the  Tonkin  study. 

Various  committees  have  sought  testimony  from  the  President's  national 
security  adviser,  Henry  A.  Kissinger.  He  has  refused  on  the  ground  that  he 
is  a  personal  adviser  to  the  President. 

A  Judiciary  subcommittee,  headed  by  Senator  Sam  J.  Ervin,  Democrat  of 
North  Carolina,  is  considering  legislation  that  would  compel  Government 
officials  to  appear  before  Congressional  committees  for  questioning,  unless 
the  President  specifically   ordered  them  not  to  appear. 

Senator  John  Sherman  Cooper,  a  Republican  of  Kentucky,  has  proposed 
that  the  Central  Intelligence  Agency  furnish  information  to  Congress,  just 
as  it  does  to  the  White  House. 

A  bill  to  limit  the  war  powers  of  the  President  has  won  unexpected  support 
in  Congress  and  could  be  enacted  as  part  of  the  draft  extension  bill  this  fall. 

These  and  other  efforts  to  reassert  the  power  of  Congress  as  a  co-equal 
branch  of  government  have  brought  together  usually  diverse  groups,  Demo- 
crats and  Republicans,  conservatives  and  liberals.  Thus,  it  is  entirely  possible 
that  some  move  to  force  the  President  to  supply  the  data  on  foreign  military 
aid  could  eventually  succeed. 

Sources  within  the  Senate  Foreign  Relations  Committee  say  that  one  lever 
could  be  refusal  by  the  committee  to  send  the  military  aid  bill,  approved  by 
the  House,  to  the  Senate  floor  unless  the  information  is  supplied. 

However,  the  sources  say,  it  is  more  likely  that  the  committee  will  choose 
first  to  make  major  reductions  in  the  $4-billion,  two-year  military  aid  bill, 
perhaps  eliminating  all  or  part  of  the  $300-million  earmarked  for  Cambodia 
and  reducing  aid  to  countries  with  military  regimes. 

These  sources  say  that  the  committee  also  is  likely  to  crack  down  even 
harder  than  the  House  has  on  military  aid  to  Greece. 

The  House  voted  to  suspend  aid  to  Greece,  but  coupled  this  with  an 
"escape  clause"  allowing  the  President  to  provide  such  aid  on  the  ground 
of   "overriding   requirements   of  the   national   security." 

Any  sizable  reductions  in  military  aid,  or  deletion  of  Presidential  escape 
clauses,   would  be  viewed  as  a   severe  blow  to   the  Nixon  Doctrine. 

For  it  is  under  this  doctrine  that  the  President  has  promised  increased 
aid  to  a  number  of  countries  to  strengthen  their  military  forces  so  they 
might  fight  their  own  battles,  thus  eliminating  or  reducing  the  need  for  United 
States  troops. 


[From  the  Kentucky  Edition  Courier,  Aug.  4,  1971] 
Secrecy  Irks  Senate 

A  frustrated  Senate  is  boiling  over.  The  overflow  of  indignation  came  in 
hearings  on  "executive  privilege"  before  the  Senate  Judiciary  subcommittee 
on  separation  of  powers,  headed  by  Sen.  Sam  J.  Ervin  Jr.  of  North  Carolina. 

Frustrated  by  Vietnam  disclosures  in  the  Pentagon  papers,  and  President 
Nixon's  disclosure  of  his  visit  to  China.  Sen.  J.  W.  Fulbright  of  Arkansas, 
chairman  of  the  Senate  Foreign  Relations  Committee,  exploded  with  : 

"Recent  American  presidents  have  been  playing  God.  The  last  three  Presi- 
dents— Kennedy,  Johnson  and  Nixon — who  were  never  thought  to  be  in- 
fallible when  they  were  in  the  Senate,  have  created  an  illusion  of  infallibility. 
The  Russians  went  through  this — they  got  over  the  'cult  of  personality' — 
I  don't  know  why  we  can't  get  over  it." 
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Of  course,  the  Russians  have  not  gotten  over  the  cult  of  personality  except 
on  the  surface,  as  Fulbright  should  know,  but  the  liberal  senator  must  always 
have  a  good  word  for  them. 

The  wars  in  Vietnam,  Laos  and  Cambodia  may  have  brought  the  issue  of 
executive  immunity  to  a  head,  but  congressional  frustrations  are  by  no  means 
limited  to  foreign  policy. 

Ervin  protested  congressional  inability  to  secure  information  on  such 
subjects  as  "Army  surveillance  of  civilians  and  data  bank  programs,  which 
infringe  on  the  privacy  and  First  Amendment  rights  of  citizens." 

"These  practices  of  withholding  information,"  said  Ervin,  "reflect  a  certain 
contempt  for  congressional  requests  for  information  and  an  apparent  disdain 
for  the  right  of  the  American  people  to  be  informed  about  the  operations  of 
their  government." 

The  aggrieved  senators  spoke  of  cutting  off  appropriations,  the  traditional 
congressional  power  of  the  purse,  as  one  way  of  bringing  the  executive  branch 
to  heel. 

They  talked  also  of  legislation  requiring  the  President  and  the  attorney 
general  to  assent  to  executive  privilege  claims  before  they  are  granted. 

Former  Under  Secretary  of  State  George  W.  Ball  came  up  with  the  most 
sensible  solution.  He  warned  against  drastic  legislation  passed  "in  the  transient 
mood  of  disillusion  and  disenchantment." 

Instead,  he  counseled  developing  "effective  working  arrangements  without 
having  to  freeze   the  procedures  in  legislative  aspic."   That  is  sound   advice. 


[From  the  Washington  Post,  Aug.  5,  1971] 

A  Question  of  National   Security  or  Vengeance? 

(By  Flora  Lewis) 

For  a  government  dominated  by  lawyers,  the  administration  is  taking 
some  strange  positions. 

Now,  from  the  Department  of  Defense,  comes  word  that  release  of  non- 
sensitive  parts  of  the  Pentagon  Papers  has  to  be  postponed  indefinitely 
beyond  the  45-day  deadline  promised  by  Secretary  Melvin  Laird.  The  reason 
officially  given  is  that  release  might  "jeopardize  the  legal  rights  of  individuals 
and  of  the  government  because  of  potential  criminal  actions  and  pending 
investigations."  This,  the  statement  said,  was  on  recommendation  of  the 
Pentagon's  general  counsel. 

So  far  as  the  Pentagon  spokesman  knows,  nowhere  in  guidelines  for  classify- 
ing documents  for  national  security  is  there  anything  about  not  getting  in 
the  way  of  criminal  cases  which  the  government  might  bring.  And  in  fact 
the  Pentagon  says  it  simply  can't  answer  the  obvious  question  of  what 
releasing  documents  no  longer  considered  secret  has  to  do  with  anybody's  "legal 
rights." 

But  it  does  say  cheerfully  that  "as  soon  as  legal  requirements  permit  and 
damage  assessments  are  completed,  it  will  be  possible  to  release  substantial 
portions  of  the  study   (Pentagon  Papers)." 

That  is  to  say,  the  government  itself  considers  that  a  lot  of  it  isn't  secret. 
But,  it  says,  even  what  isn't  secret  can't  be  revealed  now  for  reasons  that 
have  nothing  to   do   with   defense   or   national   security. 

What  reasons,  then? 

Daniel  Ellsberg  has  been  indicted  for  his  part  in  disclosing  the  papers. 
Further,  the  administration  is  still  evidently  considering  whether  to  prosecute 
some  of  the  newsmen  who  accepted  the  papers  and  wrote  about  them,  and 
the  New  York  Times,  Washington  Post  and  Boston  Globe,  the  first  three 
newspapers   to   publish   them. 

So  it  appears  that  executive  privilege  and  the  right  to  keep  national  security 
secrets  are  being  used  just  to  help  the  government  make  a  case,  which  might 
not  be  there  otherwise. 

Rufus  Edmisten,  counsel  to  Sen.  Sam  Ervin's  subcommittee  on  separation 
of  powers,  says  that  "it's  some  kind  of  legal  mumbo  jumbo  to  hide  something 
that  might  be  detrimental  to  their  (the  government's)  case."  The  Pentagon, 
he  says,  has  been  coming  up  "with  some  of  the  queerest  legal  principles  I 
ever  heard   of.   I  don't  think  they're  acting  legally." 


Gi8 

Another  complete  logical  blank  in  the  Pentagon's  explanation  for  holding 
up  release  is  that  assessments  haven't  been  finished  on  how  much  "un- 
authorized disclosure  has  harmed  or  would  harm"  national  security.  Why  do 
documents  have  to  be  withheld  to  find  out  how  much  damage  their  publication 
has  already  done?  Once  again,  the  Pentagon's  answer  is  that  they  don't 
have  an   answer. 

It's  impossible  to  make  sense  of  this  without  looking  beyond  what  the 
administration  has  said  in  public.  It  leads  to  the  unhappy  suspicion  that 
it  isn't  security  but  vengeance,  or  anyway  panicky  self-protection,  that  is 
keeping  the  government  from  releasing  the  papers  now.  If  it  did,  it  might  be 
admitting  that  there  isn't  any  case  of  stolen  secrets  because  they  weren't 
secret  any  more.  And  if  there  wasn't  any  crime,  then  there  won't  be  any 
criminals,  or  any  way  to  get  even  with  the  Supreme  Court  for  deciding  against 
the  government  when  it  tried  to  prevent  publication. 

Sen.  Ervin,  a  North  Carolina  conservative  stalwart,  has  said  he  thinks 
that  "rather  than  protecting  national  security,  (this  policy)  is  protecting 
some  politician's  security." 

Further,  Ervin  has  become  so  provoked  with  the  whole  government  approach 
to  secrecy  on  questions  of  clear  public  concern  that  he  is  holding  hearings 
on  the  issue  of  executive  privilege — the  administration's  right  to  tell  Congress 
"we  won't  tell." 

The  executive  branch,  under  law,  does  have  a  right  to  refuse  information 
to  Congress,  but  only  on  personal  request  from  the  President  and  with  an 
explanation  of  his  reason.  For  many  years,  this  rule  has  been  shelved  in 
favor  of  a  rule  of  courtesy  under  which  Congress  doesn't  insist  if  officials 
keep  mum.  That  evolved  as  a  lubricant  to  make  a  government  of  separate 
powers    run   smoothly. 

But  now  many  members  of  Congress  feel  it  has  been  abused  so  long  and 
so  outrageously  that  something  drastic  must  be  done.  Sen.  Ful bright  told 
Sen.  Ervin's  subcommittee  that  he's  going  to  introduce  a  bill  providing 
that  whenever  Congress  asks  for  information,  if  the  President  doesn't  formally 
request  privilege  according  to  hard  rule  and  the  material  isn't  delivered 
within  60  days,  the  funds  of  the  department  involved  will  be  cut  off. 

That  comes  near  to  a  declaration  of  war  between  the  legislature  and  the 
executive.  It  would  be  an  explosive  confrontation,  and  a  sorry  way  to  run 
a  government.  But  it  may  well  come  to  that  if  the  executive  persists,  as  it 
has  from  administration  to  administration,  in  using  secrecy  as  a  weapon 
against  Congress,  the  public,  and  now  it  seems  the  criminal  courts. 


[From  the  Washing-ton  Post,  July  28.  1971} 

Senators  Accuse  Executive  Branch  of  Contempt  fob  Hill 

(By    Murrey    Marder) 

Senators  frustrated  by  Vietnam  disclosures  in  the  Pentagon  papers  and 
the  secrecy  surrounding  President  Nixon's  China  trip  boiled  over  yesterday 
to  charge  the  Executive  Branch  with  "a  certain  contempt"  for  Congress. 

The  real  question  is  whether  Congress  has  "the  guts"  to  do  anything  about 
it  by  "cutting  off  funds,"  said  Sen.  Charles  McC.  Mathias  Jr.  (R-Md.).  So 
far.  Sen.  Stuart  Symington  (D-Mo.)  agreed  woefully,  "we  won't  bite  the 
bullet"  to  cut  off  appropriations  until  information  is  supplied,  so  "we  are 
as  much  at  fault  as  the  Executive  Branch." 

Recent  American  presidents  have  been  "playing  God,"  said  Sen.  ,T.  Fulbright 
(D-Ark.k   chairman   of  the   Senate   Foreign   Relations  Committee. 

"The  [projected]  China  visit  provides  a  striking  example  of  the  way  in 
which  the  new  foreign  policv  apparatus  in  the  White  House  circumvents  the 
Concress."  said  Fulbright.  He  said  that  presidential  national  security  adviser 
Henry  A.  Kissinger,  who  secretly  visited  Peking  earlier  this  month,  is  operat- 
ing "the  new  super-bureau  of  foreign  affairs." 

Kissinger,  Fulbright  added,  "is  the  President's  chief  foreign  policy  adviser, 
the  principal  architect  of  his  war  policy  in  Indochina,  and  the  emissary  for 
his  forthcoming  trip  to  China." 

By  concentrating  extraordinary  power  in  the  White  House,  said  Fulbright, 
the  "last  throe  presidents"  who  were  never  thought  to  be  "infallible"  when 
they  were  in  the  Senate,  have  created  an  illusion  of  infallibility. 
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"The  Russians  went  through  this— they  got  over  the  'cult  of  personality,' ' 
said  Fulbright;  "I  don't  know  why  we  can't  get  over  it." 

This    overflow    of    indignation    came    in    hearings    oil    "executive    privilege 
opened    by    the    Senate    Judiciary    Subcommittee    on    Separation    of    Powers, 
headed  by   Sen.  Sam  J.  Ervin  Jr.    (D-N.C). 

Simultaneously,  the  Senate  Foreign  Relations  Committee  continued  with  its 
hearings  on  legislation  to  place  restrictions  on  the  President's  warmaking 
powers. 

The  two  inquiries  have  the  overlapping  purpose  of  attempting  to  redress 
the  balance  of  power  between  the  Executive  and  Legislative  branches.  The 
wars  in  Vietnam,  Laos  and  Cambodia  have  brought  this  issue  to  a  head,  but 
congressional  frustrations  are  by  no  means  limited  to  foreign  policy. 

Ervin  protested  about  congressional  inability  to  secure  information  on  such 
subjects  as  Army  surveillance  of  civilians  and  "data  bank  programs  which 
infringe  on  the  privacy  and  First  Amendment  rights  of  citizens." 

"These  practices"  of  withholding  information,  said  Ervin,  "reflect  a  certain 
contempt  for  congressional  requests  for  information  and  an  apparent  disdain 
for  the  right  of  the  American  people  to  be  informed  fully  about  the  opera- 
tions of  their  government." 

President  Woodrow  Wilson,  Ervin  recalled,  "once  observed  that  warfare 
between  the  Legislative  and  Executive  Branches  can  be  fatal." 

"I  don't  wish  a  confrontation,"  said  Fulbright,  for  "I  prefer  a  reconciliation." 

"If  he  [President  Nixon]  can  go  to  Peking,  we  ought  at  least  to  go  down  to 
1600  Pennsylvania  Avenue." 

George  W.  Ball,  Under  Secretary  of  State  in  the  Kennedy  and  Johnson 
administrations,  expressed  concern  to  the  Foreign  Relations  Committee  about 
enacting  drastic  legislation  in  "the  transient  mood  of  disillusion  and  dis- 
enchantment which  our  Vietnamese  embroilment  has  created." 

It  would  be  better  to  develop  effective  working  arrangements,  said  Ball, 
"without  having  to  freeze  the  procedures  in  legislative  aspic." 

Sen.  William  V.  Roth,  Jr.  (R-Del.)  said  "resistance  and  subterfuge"  are 
often  used  to  withhold  information,  as  well  as  refusal. 

Senator  Republican  Leader  Hugh  Scott  (Pa.)  told  the  Foreign  Relations 
Committee,  that  "I  think  we  need  some  kind  of  war  powers  legislation  be- 
cause the  time  has  come  when  Congress  must  participate  in  this  whole 
ominous  problem  and  the  only  way  we  are  going  to  cut  into  this  merry-go- 
round  is  through  legislation." 

Sen.  Lloyd  Bentsen  (D-Tex.)  outlined  his  bill  to  that  Committee.  He  said 
it  "more  tightly  prescribes  the  circumstances  where  the  President  may  com- 
mit forces"  than  another  proposal  by   Sen.   Jacob  K.  Javits    (R-N.Y.). 

Sen.  Thomas  F.  Eagleton  (D-Mo.),  said  the  Pentagon  papers  "portray  an 
ever-broadening,  almost  boundless,  unilateral  decision-making  role  by  the  post- 
World  War  II  Executive  Branch.  The  key  to  this  enormous  accretion  of 
power  ...  is  secrecy.  He  said  "Unless  Congress  has  regular  access  to  infor- 
mation about  Executive  decisions  which  could  move  us  toward  war,  any  'war 
power'  legislation  emerging  from  this  (Foreign  Relations)  Committee  will  be 
only  a  half  step." 

Fulbright  served  notice  that  he  will  tighten  his  bill  before  the  Ervin 
committee,  to  require  first  the  assent  of  the  Attorney  General,  then  the  Presi- 
dent, to  sustain  an  Executive  privilege  claim  to  withhold  information.  If 
Executive  privilege  is  not  invoked  within  GO  days,  "funds  will  be  cut  off 
from  the  agency  concerned"  until  the  information  is  supplied,  or  the  privilege 
invoked. 

At  least  once,  Fulbright  noted,  "the  Senate  has  ordered  the  confinement 
of  a  contumacious  witness  in  the  common  jail  of  the  District  of  Columbia." 

"Not  for  a  moment,"  Fulbright  added  drily,  "would  I  wish  to  impose  so 
drastic  a  procedure  on  Mr.  Kissinger  or  any  other  official  of  our  government." 
He  said  Kissinger  now  has  "a  staff  of  54  'substantive  officers'  and  a  total 
staff  of  140  employees." 

Fulbright  said.  "I  do  not  consider  Mr.  Kissinger's  influence,  or  that  of  his 
new  foreign  policy  bureau,  as  being  in  any  way  sinister,  illegitimate,  or  even 
inappropriate— except  in  one  respect :  their  immunity  from  accountability  to 
Congress  and  the  country  behind  a  barricade  of  Executive  privilege." 
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[From  the  Washington  Post,  July  29,  1971] 

Acheson    Defends    Executive   Privilege 

(By  Murrey  Marder) 

Former  Secretary  of  State  Dean  Acheson  told  the  Senate  yesterday  It  can- 
not "pry"  into  secrets  between  the  President  and  confidential  advisers  without 
causing  "useless  friction." 

It  would  be  "a  hell  of  a  way  to  run  a  railroad"  to  make  officials  appear 
before  Congress  with  a  statement  from  the  President,  in  order  to  withhold 
information  on  grounds  of  "executive  privilege,"  said  Acheson  in  discussing 
pending  legislation  to  that  effect. 

"In  this  city  of  rumors,"  said  Acheson,  "the  current  name  of  this  bill  Is 
not  that  of  its  sponsors,  the  Fulbright-Cranston  bill,  but  the  Kissinger  bill." 
That  was  a  doubly-barbed  reference  to  charges  by  Sen.  J.  W.  Fulbright  CD- 
Ark.)  that  presidential  adviser  Henry  A.  Kissinger  now  rules  a  "super  bureau 
of  foreign  affairs,"  beyond  the  reach  of  Congress. 

If  this  bill  is  passed,  Acheson  told  a  Senate  Judiciary  Subcommittee  on 
Separation  of  Powers,  headed  by  Sam  J.  Ervin  Jr.  (D-N.C. ),  it  would  arouse 
recollections  "of  both  Robespierre  and  the  late  Sen.  Joseph  McCarthy." 

It  was  vintage  Acheson,  although  he  occasionally  had  to  cup  an  ear  to  hear 
the  Senators.  The  assertive,  78-year-old  Acheson,  who  never  shrinks  from 
controversy,  had  no  rival  foreign  policy  advisers  in  the  White  House  during 
the  post-World  War  II  construction  of  U.S.  policy  in  the  Truman  years. 

But  Acheson  scoffed  at  Fulbright's  claim  that  because  Kissinger  has  "140 
employees"  he  should  be  accountable  to  Congress.  Whether  Kissinger  has  "one 
employee  or  26  or  126,"  said  Acheson,  he  is  still  "a  personal  adviser  to  the 
President." 

Although  Acheson  was  listened  to  with  great  respect,  he  was  rebutted  with 
contentions  that  things  have  changed  in  the  years  since  he  was  in  office. 

The  President  has  no  "duty,"  said  Acheson,  "to  tell  the  people  about 
everything." 

"wasn't   intimidated" 

If  Congress  wants  some  information,  he  said,  it  should  not  "pick  out  some 
poor  employee"  for  "bullying."  All  it  need  do.  said  Acheson,  is  write  to  the 
Secretary  of  State  or  other  Cabinet  officer.  "My  own  practice  was  always  to 
come  myself  ...  I   wasn't  intimidated  by  senators." 

When  Acheson  was  told  that  "the  record  is  replete"  with  refusals  and  delays, 
he  replied,  at  first,  "I  can't  believe  it." 

"The  method  that  you  suggest  to  get  information  has  not  been  very  fruit- 
ful." said  Sen.  Ervin,  gently. 

This  is  "the  nub  of  the  difference,"  said  Sen.  Charles  McC  Mathias  Jr. 
(R-Md).  It  is  "not  because  Henry  Kissinger  sits  in  the  White  House  .  .  . 
but  because  there  has  been  a  very  real  change  in  the  attitude  and  the  day-to- 
day dealings  between  the  Executive  and  the  Legislature." 

There  have  been  "changes  on  both  sides,"  interjected  Acheson. 

COURT    ACTION    URGED 

"But  the  fact  is,"  said  Mathias,  "that  a  gulf  that  did  not  exist  in  your 
time  .  .  .  does  exist  today  ...  in  detriment  to  the  United  States."  Acheson 
countered,  "I  don't  believe  this  can  be  cured  by  law  ...  it  can  be  cured 
only  by  people." 

Congress  should  press  the  issue  to  a  conclusion  in  court,  said  another 
witness,  Raoul  Berger,  a  senior  fellow  at  Harvard  University,  author  of  a 
basic  study  on  "Executive  Privilege  vs.  Congressional  Inquiry." 

In  April  1957,  said  Berger,  William  P.  Rogers,  then  Attorney  General  and 
now  Secretary  of  State,  raised  "extraordinary  untenable  claims"  that  the 
courts  have  held  that  the  President  and  department  heads  have  "an  uncon- 
trolled discretion  to  withhold"  information. 

"No  gentleman's  approach  ...  is  going  to  settle  this,"  said  Berger,  and 
Congress  should  not  be  in  "the  position  of  a  beggar"  of  information. 

Agreement  that  "no  court  has  addressed  the  precise  issue"  of  "executive 
privilege"  came  from  Robert  F.  Keller,  U.S.  Deputy  Comptroller  General,  who 
supported  the  pending  bill. 
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He  said  that  his  congressional  watchdog  agency,  the  General  Accounting 
Office,  has  encountered  repeated  "frustrations  and  delays"  in  carrying  out 
its  statutory  duties,  despite  President  Nixon's  1969  order  "to  comply  to  the 
fullest  extent  possible  with  congressional  requests  for  information." 


{From  the  Washington  Post,  July  30,  1971] 

Hill   Unit   Blocks   Aid   Bill,   Demands   Data 

(By  Murrey  Marder) 

The  Senate  Foreign  Relations  Committee  disclosed  yesterday  that  it  has 
voted  15  to  0  to  hold  up  the  entire  $3.3  billion  foreign  aid  bill,  in  a  move 
directed  against  the  withholding  of  information  by  the  Executive  Branch. 

The  committee  served  notice  on  Defense  Secretary  Melvin  R.  Laird  to  force 
him  to  turn  over  a  copy  of  his  department's  five-year  plan  for  foreign  mili- 
tary assistance.  Under  a  section  of  a  1961  law,  funds  can  be  denied  for  35 
days  either  until  documents  requested  are  produced,  or  else  the  President 
certifies  his  reasons  for  withholding  them. 

Going  beyond  the  immediate  issue  at  stake,  the  broad  scope  of  the  com- 
mittee's indignation  was  spelled  out  in  a  July  28  letter  to  Laird  from  Chair- 
man J.  W.  Fulbright   (D-Ark.)  : 

"In  view  of  the  fact  that  the  document  requested  involves  all  countries 
receiving  military  aid,  the  committee  is  of  the  view  that  under  this  provi- 
sion funds  for  the  entire  military  assistance  program  shall  be  suspended  35 
days  from  this  date  until  one  of  the  conditions  specified  is  met.  The  com- 
mittee has  decided  to  defer  further  action  on  foreign  aid  legislation  until  this 
matter  has  been  resolved." 

The  15  to  0  vote  on  the  committee  included  Senate  Republican  Leader  Hugh 
Scott  (Pa.),  Senate  Democratic  Leader  Mike  Mansfield  (Mont.),  and  the 
Senate's  senior  Republican,  George  D.  Aiken  (Vt).  Only  ailing  Sen.  Karl  E. 
Mundt   (R-S.D.)  did  not  vote. 

"This  has  been  building  for  years,"  said  a  committee  source,  referring  to 
the  rebellious  mood.  While  the  action  in  this  case  was  directed  at  the  Defense 
Department,  Senate  sources  said  the  committee  was  "using  the  tools  it  has 
available  to  it  on  the  whole  withholding  of  information  problem." 

A  Senate  Judiciary  Subcommittee  on  Separation  of  Powers,  headed  by 
Sam  J.  Ervin  (D-N.C),  is  now  holding  hearings  challenging  the  use  of 
"executive  privilege"  to  withhold  information.  Ervin  said  Tuesday  that  cur- 
rent practices  "reflect  a  certain  contempt  for  congressional  requests  for 
information.  .  .  ." 

Before  the  subcommittee,  Fulbright  has  proposed  legislation  to  require  across 
the  board  what  his  committee  now  has  voted  to  do  in  the  case  of  foreign 
aid  :  ".  .  .  funds  will  be  cut  off  from  the  agency  concerned  until  either  the 
information  is  provided  or  executive  privilege  invoked." 

Former  Secretary  of  State  Dean  Rusk  yesterday  was  among  other  former 
government  officials  testifying  before  the  Ervin  subcommittee  who  have 
acknowledged  a  need  to  provide  more  information  to  Congress.  But  he  cau- 
tioned against  legislation  that  could  lead  to  executive-legislative  "confron- 
tation." 

The  Fulbright  committee,  since  May  21,  1969,  has  sought  what  is  described 
as  an  "internal  planning  document"  for  military  assistance.  The  Nixon  ad- 
ministration's $3.3  billion  foreign  aid  request  includes  $705  million  for  foreign 
military  aid  grants. 

Fulbright  wrote  to  Laird  that  on  April  30  and  July  12,  this  year,  "I 
wrote  .  .  .  and  asked  that  either  the  document  be  furnished  or  that  the  Presi- 
dent formally  invoke  executive  privilege  as  a  reason  to  withhold  it.  There  has 
been  no  substantive  reply  to  either  letter." 

"I  had  hoped,"  Fulbright  continued,  "that,  in  the  interests  of  better  rela- 
tions between  the  Congress  and  the  Executive  Branch,  your  department  would 
be  more  cooperative  and  not  force  the  committee  to  use  the  authority  under 
Section  634  (c)  of  the  Foreign  Assistance  Act  of  1961.  Under  the  circum- 
stances, you  have  left  the  committee  no  alternative." 

Senate  aides  said  that  the  last  time  they  recalled  a  somewhat  similar  pro- 
vision of  law  being  invoked  to  produce  a  document  was  in  1960,  by  a  House 
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committee.  President  Eisenhower  denied  the  document  in  question  concerning 
Iran.  The  Defense  Department  had  no  immediate  comment  yesterday  on  the 
new  development. 

Before  the  Ervin  subcommittee  yesterday,  Rusk — making  his  first  appear- 
ance before  a  congressional  committee  since  he  left  the  State  Department  in 
January,  1969,  acknowledged  that  the  classification  of  information  is  "exag- 
gerated and  abused  in  the  Executive  Branch  of  government." 

But  Rusk,  who  had  many  confrontations  with  the  Fulbright  committee,  said, 
"I  thoroughly  disagree  with  the  spirit"  of  proposing  any  legislation  based  on 
an  "antagonistic  relationship"  between  Congress  and  the  Executive. 

"This  government  is  likely  to  freeze  up  almost  overnight  if  we  start  down 
that  track,"  said  Rusk.  He  and  William  P.  Bundy,  who  served  as  an  As- 
sistant Secretary  of  State  for  Far  Eastern  Affairs  under  Rusk,  both  sug- 
gested establishment  of  a  consultative  committee  between  the  two  branches  of 
government,  to  improve  the  information  flow. 

Bundy  also  agreed  that  "the  Congress  needs  much  more  information  than 
it  now  receives  in  the  field  of  foreign  affairs."  But  Rusk  and  Bundy  both 
testified  that  on  a  subject  as  sensitive  as  the  recent  trip  to  Peking  by  national 
Security  adviser  Henry  A.  Kissinger,  the  President  is  entitled  to  "hold  back." 

Former  Ambassador  W.  Averell  Harriman  also  cited  "the  duty"  of  the 
President  to  withhold  some  information  from  Congress  if  necesary  to  avoid 
impairing  his  functions,  but  said  Congress  "is  entitled  to  more  information 
than  it  has  received,"  especially  on  Vietnam. 

In  addition.  Harriman  said,  "Dr.  Kissinger  at  a  minimum  is  assuming 
some  of  the  responsibilities  of  the  Secretary  of  State  .  .  .  and  I  think  it 
would  be  appropriate  for  Congress  to  have  the  benefit  of  his  testimony." 

Rusk,  in  his  testimony,  reiterated  his  recent  public  assertions,  since  dis- 
closure of  the  Pentagon  Papers,  that  President  Johnson  "did  not  have  plans" 
at  the  time  of  the  Gulf  of  Tonkin  attack  of  August  1964,  "to  expand  the  war," 
despite  assessments  to  that  effect  in  the  Pentagon  review.  "There  was  no 
deception  at  that  time,"  Rusk  repeated,  in  answer  to  questions  from  Sen. 
Charles  McC.  Mathias  Jr.  (R-Md.).  "It  was  true  that  there  were  contingency 
plans,"  said  Rusk,  but  there  are  "hundreds"  of  such  plans  that  never  are  used. 


[From  the  Washington  Post,  July  31,  1971] 

The  Balance  of   Powers 
(By   Murrey   Marder) 

Former  President  Lyndon  B.  Johnson  once  had  personal  opportunity  to  draw 
a  comparison  between  the  power  of  American  and  Soviet  leaders. 

The  contrast  bears  on  the  current  struggle  in  Congress  to  curb  the  Presi- 
dent's warmaking  powers,  and  to  pry  information  out  of  the  Executive  Branch. 
The    Soviet   Union  is   not  known   to  be  having  similar  problems. 

Mr.  Johnson  told  associates  after  his  Glassboro  summit  meeting  with  So- 
viet Premier  Alexi  N.  Kosygin  in  1967  that  he  was  particularly  struck  by 
one  quality  of  the  talks. 

Mr.  Johnson,  the  leader  of  "the  world's  greatest  democracy,"  could  make 
decisions,  commitments,  on  his  own.  Kosygin,  speaking  for  the  Soviet  "dic- 
tatorship," could  not.  Kosygin  could  only  refer  proposals  back  to  the  Commu- 
nist Politburo — for  collective  decision.  The  paradox  was  not  lost  on  President 
Johnson. 

The  Nixon  administration  was  put  on  notice  this  week  that  the  rebellious 
mood  in  Congress  over  the  Executive  Branch's  broad  powers  is  more  than  a 
flash  of  summer  lightning. 

The  sharpest  bolt  came  from  a  source  the  administration  is  most  inclined  to 
dismiss  out  of  hand :  the  dovish-dominated  Senate  Foreign  Relations  Commit- 
tee, headed  by  Sen.  J.  W.  Fttlbright  (D-Ark.).  But  this  time  the  committee's 
challenge  to  the  Executive  Branch  came  in  a  unanimous  15  to  0  vote,  including 
leading  Republicans,  and  the  uprising  was  no  isolated  phenomenon. 

Across  Capitol  Hill,  across  party  lines,  and  across  dove  and  hawk  lines, 
there  is  a  rising  tide  of  revolt  against  a  generation  of  lopsided  Executive 
Branch  domination  of  the  issues  of  war  and  peace. 

The  specific  issue  raised  by  Foreign  Relations  Committee  is  essentially 
symbolic :  a  vote  to  cut  off  foreign  military  assistance  funds  unless  the  De- 
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fense  Department  within  35  days  (1)  produces  its  Five  Year  Plan  for  mili- 
tary aid  programming,  which  has  been  requested  and  denied  since  1969,  or 
(2)  the  President  certifies  his  reason  for  refusing  to  produce  it. 

Either  course  can  be  followed  by  the  administration  without  great  strain: 
the  document  itself  is  not  monumental.  It  is  a  symbol  of  what  many  congress- 
men regard  as  a  cat-and-mouse  game  that  the  administration  is  playing  with 
Congress,  which  now  is  smouldering  over  the  inequality  of  power  between 
the  Executive  and  Legislative  branches  of  government. 

"Abuse"  of  Executive  power  and  the  past,  admitted,  supineness  of  Congress, 
were  twin  themes  in  hearings  this  week  before  the  Foreign  Relations  Com- 
mittee on  bills  to  reapportion  war  powers,  and  hearings  on  "executive  privi- 
lege" before  a  Senate  Judiciary  Subcommittee  on  Separation  of  Powers, 
headed  by   Sen.  Sam  J.  Ervin    (D-N.C). 

None  of  the  bills  pending  in  the  Senate  would  actually  prevent  a  President 
from  deciding  tomorrow  that  an  over-riding  national  emergency  warrants 
launching  nuclear  missiles.  The  current  proposals  would  only  put  brakes  on 
non-emergency,  prolonged  use  of  U.S.  armed  forces  abroad,  essentially  to  pre- 
vent a  slide  into  protracted  warfare.  The  objective  is  to  create  a  climate  of 
legislative  inhibitions  on  presidential  warmaking  powers. 

At  least  equally  important,  many  senators  believe,  is  the  need  for  day-to- 
day  access  for  Congress  to  Executive  Branch  plans,  intentions,  assessments. 
Even  aggrieved  Senate  Republican  Leader  Hugh  Scott  protested  Tuesday 
that  current  Executive  secrecy  has  reached  "the  point  of  suffocation  and 
isolation." 

There  were  many  warnings  this  week  that  Congress  must  not  push  its 
demands  to  "extremes"  or  the  government  will  "freeze  up."  But  many  Congress- 
men protest,  and  some  administration  officials  privately  agree,  that  it  is  the 
Nixon  administration  itself  which  seems  to  prefer  a  style  of  extreme  com- 
bativeness— toward  Congress,  toward  the  press,  even  toward  many  Republicans 
who  would  be  its  allies. 


[From  the  Evening  Star,  Washington,  D.C.,  July  30,  1971] 

Point  of  View — A  United  Front  for  Executive  Secrecy 

(By  Mary  McGrory) 

The  only  way  Congress  is  going  to  get  a  peek  at  the  secret  papers  of  the 
Executive  department,  it  seems,  is  for  Daniel  Ellsberg  to  capture  another 
batch  and  publish  them  in  the  New  York  Times. 

Two  unrepentant  veterans  of  the  Kennedy-Johnson  State  Department  stoutly 
defended  the  president's  right  to  keep  Congress  in  the  dark  before  Sen.  Sam 
Ervin's  subcommittee  on  the  Separation  of  Powers,  which  is  engaged  in  what 
looks  like  a  futile  effort  to  persuade  the  White  House  to  tell  Capitol  Hill 
what  is  going  on  before  bombs  are  dropped  and  nations  invaded. 

Former  Under-Secretary  William  P.  Bundy  and  former  Secretary  of  State 
Dean  Rusk  presented  a  united  front  for  executive  secrecy,  past  and  present. 
If  either  of  them  has  read  the  Pentagon  papers — Bundy  is  a  conspicuous 
contributer — he  gave  not  the  slightest  sign.  If  either  of  them  has  changed  his 
mind  about  the  war  or  his  part  in  it,  he  chose  to  make  no  public  confession. 

In  fact,  Bundy,  brother  of  McGeorge,  son-in-law  of  Dean  Acheson,  an  ex- 
secretary  of  State  whose  contempt  for  Congress  is  celebrated,  made  it  plain 
he  had  not  come  to  apologize,  but  to  patronize.  It  was  a  rather  breathtaking 
exhibition  of  figure-skating  on  ice  that  has  so  recently  fallen  through. 

NO   PROTEST 

The  committee  made  no  protest  as  Bundy  informed  Congress  that  if  it 
wanted  more  information — and  he  graciously  conceded  it  does  not  get  enough — 
it  had  better  straighten  up. 

If  Congress  were  to  establish  some  procedure  whereby  it  would  promise 
not  to  tell,  if  Congress  would  "focus  on  the  end  actions  rather  than  on  the 
process  and  the  personalities,"  it  might  deserve  to  have  some  better  idea  of 
what  is  going  on. 

Nobody  questioned  him  about  his  most  striking  entry  in  the  Pentagon 
papers,  No.  84,  written  on  November  5,  1964  at  the  time  of  Lyndon  Johnson's 
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triumph  as  the  "peace"  candidate.  In  it  he  outlined  "a  maximum  use  of  the 
Gulf  of  Tonkin  rationale  for  action  that  would  show  toughness  and  hold 
the  line  'til  we  can  decide  the  big  issue,  or  as  a  basis  for  starting  a  clear 
course  of  action  under  the  broad  options." 

In  it  Bundy  demonstrates  the  disposition  to  manipulate  the  Congress  like 
Play-Do,  which  the  subcommittee  is  supposedly  trying  to  correct. 

"Congress  should  be  consulted  before  any  major  action,  perhaps  only  by 
notification  ...  or  preferably  by  careful  talks.  .  .  .  Query  :  If  it  should  be 
combined  with  other  topics    (budget?)    to  lessen  the  heat." 

"Only  by  notification"  was  the  course  decided  upon,  in  secret,  and  "only  by 
notification"  is  the  tradition  followed  by  the  Nixon  administration. 

Not  being  called  upon  to  explain  anything,  Bundy  boldly  pressed  on  to 
suggest  "in  all  bluntness,"  as  he  said  before  every  bureaucratic  remedy  that 
Congress  would  do  well  to  cultivate  assistant  secretaries. 

"Senators  might  considerably  benefit  if  they  were  able  to  establish  rela- 
tions at  the  assistant-secretary  level,"  he  observed.  One  wonders  what  would 
have  happened  if  Sen.  Fulbright  had  sought  out  Bundy,  during  those  years 
when  Bundy  was  writing  the  grand  memoes  about  "getting  solid  perform- 
ance out  of  the  government  of  South  Vietnam"?  Would  Bundy  have  assigned 
an  assistant  to  brief  him!? 

The  trouble  in  the  Nixon  State  Department  is  that  even  the  secretary  does 
not  know  what  is  going  on.  All  great  affairs  especially  "Journeys  for  Peace," 
are  in  the  hands  of  Henry  Kissinger.  So  the  advice  seemed  as  irrelevant  as 
the  rest  of  his  testimony. 

Dean  Rusk,  who  followed  Bundy  to  the  stand,  suggested  that  senators  go 
ask  the  Secretary  of  State  about  the  China  trip  if  they  are  so  curious. 

The  only  mention  of  the  undeclared  unpleasantness  in  which  the  pair  had 
been  so  deeply  involved  was  made  by  Sen.  Charles  Mathias,  R-Md.,  who  politely 
inquired  of  Rusk  if  he  felt  that  "Congress  was  advised  as  fully  as  it  should 
have  been  with  respect  to  the  circumstances  involving  the  episode  and  the 
intention  of  the  Executive  branch  to  utilize  the  powers  in  that  resolution? 

RUSK    DEFENDS    LBJ 

The  imperturable  Rusk,  now  a  teacher  at  the  University  of  Georgia,  puts  his 
broad  shoulder  to  the  familiar  wheel  of  defending  Lyndon  Johnson  and  all 
his  works. 

There  were  "hundreds  of  hundreds  of  contingency  plans,"  and  the  Presi- 
dent had  "no  plans"  to  widen  the  war  in  August  1964.  And  as  proof,  Rusk 
said  Johnson  "had  not  done  so  with  ground  troops  until  nearly  a  year  later — 
and  the  air  war,  a  month  later." 

"I  would  say,  sir,"  he  concluded  contentedly,  "there  was  no  deception  at  that 
time." 

Rusk  had  nothing  to  blush  for  in  the  Pentagon  papers.  He  is  not  a  writing 
man.  Not  a  syllable  with  his  name  appears  except  on  a  joint  report  with 
Robert  S.  McNamara.  As  for  Bundy,  his  style  and  substance,  are  being  amply 
recognized  by  the  foreign-policy  establishment.  He  is  slated  to  become  editor 
of  the  Foreign  Affairs  Quarterly,  where  presumably  Congress  can  read  how 
to  make  itself  worthy  to  find  out  what  assistant  secretaries  of  State  see  fit 
to  tell  them. 


[From  the  Washington  Post,  July  20,  1971] 

Secrets  of  the  Bureaucracies 

(By  Morton  Mintz) 

"I  am  from  Missoula,  Montana,  and  I  have  been  in  Washington  doing 
research  on  pollution  for  a  Ph.D.  dissertation  in  history."  Donald  MacMillan 
said  in  a  letter  to  Sen.  Lee  Metcalf  (D-Mont.)  the  other  day.  "At  the  National 
Archives  I  was  advised  that  I  could  not  use  anything  that  was  stamped 
'Bureau  of  Investigation.'  The  period  I  was  interested  in  was  essentially  the 
first  decade  of  the  twentieth  century  ...  I  feel  ridiculous  even  suggesting  that 
the  Nation's  security  could  be  threatened  by  information  seventy  years  passed, 
but  apparently  somebody  does.  ...  If  we  cannot  have  an  honest  and  rigor- 
ous search  for  the  truth  our  future  as  a  self-governing  democracv  is  indeed 
bleak." 
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MacMillan's  astonished  discovery  that  he  could  not  have  access  to — it  bears 
repeating — files  on  pollution  seven  decades  old  serves  to  make  a  point  which, 
quite  understandably,  drew  scant  attention  in  the  recent  momentous  struggle 
over  the  Pentagon  Papers.  The  point  is  that  secrecy  seems  to  be  endemic  in 
all  bureaucracies — not  just  those  occupied  with  national  security — and  it  is 
manifested,  almost  always,  against  the  very  public  supposedly  being  served; 
this  happens  readily  and  pervaisely  even  when  no  justification  in  military 
security  or  foreign  relations  is  so  much  as  claimed. 

The  evidence  of  this,  regrettably,  is  as  easy  to  come  by  in  the  "open  admin- 
istration" of  President  Nixon  as  it  ever  was  in  those  of  his  predecessors.  Here 
are  some  examples : 

•  The  Walsh-Healy  Act  empowers  the  Department  of  Labor  to  make  fed- 
eral contractors  comply  with  the  job-safety  standards  it  has  approved.  The 
department  had  traditionally  refused  to  make  public  inspection  reports  and 
notices  of  violation.  It  claimed  that  the  Freedom  of  Information  Act,  en- 
acted to  protect  "the  public's  right  to  know,"  somehow  authorized  secrecy 
and  that  publicity  would  discourage  employer  cooperation  with  department 
inspectors.  Ralph  Nader's  Center  for  the  Study  of  Responsive  Law  challenged 
the  department  in  court.  Last  January,  U.S.  District  Judge  John  Lewis  Smith 
ruled  for  the  Center. 

•  The  Department  of  Agriculture's  Consumer  and  Marketing  Service  rou- 
tinely had  suppressed  records  on  meat  and  poultry  products  it  detains  on  the 
suspicion  that  they  are  adulterated,  unwholesome  or  unfit  for  human  con- 
sumption, as  well  as  the  warning  letters  it  sends  to  packers  suspected  of 
doing  business  in  two  or  more  states  (packers  doing  business  exclusively  within 
a  single  state  are  immune  from  federal  inspection  of  meat  and  poultry 
products). 

In  1969,  the  department  denied  access  to  the  records  and  letters  to  a  con- 
sumer of  meat  and  poultry  products,  Harrison  Wellford,  an  associate  of  the 
Nader  Center.  Under  the  Freedom  of  Information  Act,  the  records  were  an 
exempt  "Investigatory  file,"  the  department  said.  In  the  case  of  the  letters, 
it  argued,  their  release  would  deter  packers  from  cooperating. 

Wellford  sued  in  Baltimore,  where  U.S.  District  Judge  Edward  S.  Northrop 
ruled  for  him.  The  department  appealed.  In  May,  the  U.S.  Court  of  Appeals 
in  Richmond  upheld  Judge  Northrop,  ruling  that  the  purpose  of  the  informa- 
tion law  was  not  to  increase  administrative  efficiency,  "but  to  guarantee  the 
public's  right  to  know  how  government  is  discharging  its  duty  to  protect 
the  public  interest."  (In  apposing  a  consumer's  effort  to  find  out  how  well 
the  government  may  be  protecting  the  public  from  unwholesome  meat,  it  may 
be  said  in  passing,  the  Agriculture  Department  behaved  much  like  those  city 
health  departments,  including  Washington's,  that  withhold  the  identity  of 
restaurants  that  violate  sanitary   regulations  from   those   who   eat   in   them.) 

•  The  Department  of  Commerce  has  a  National  Industrial  Pollution  Con- 
trol Council,  which  President  Nixon  created  by  Executive  Order,  Last  Octo- 
ber, the  Council,  meeting  at  Commerce,  refused  to  admit  representatives  of  10 
environmental  and  consumer  groups,  and  refused  to  give  give  them  a  transcript 
of  the  proceeding.  This  year,  to  escape  such  groups,  the  Council  met  in  the  New 
State  Department  Building,  where  security  regulations  prohibit  entry  of  any 
visitor  who  has  not  made  special  arrangements.  Larry  Jobe,  an  Assistant 
Secretary  of  Commerce,  argues  that  the  department  could  not  get  industry 
representatives  to  serve  if  public-interest  groups  were  to  be  represented  and  if 
the  Council's  meeting  were  to  be  open  to  the  public. 

•  At  the  Civil  Aeronautics  Board,  Chairman  Secor  D.  Browne  last  year 
appointed  an  Advisory  Committee  on  Finance  and  named  as  chairman  James 
P.  Mitchell,  a  vice  president  of  the  Chase  Manhattan  Bank  who  has  primary 
responsibility  for  financial  dealings  with  airlines.  At  the  organizational  meet- 
ing, held  in  Mitchell's  office,  the  committee  decided  that  all  meetings  "would 
be  dosed  to  the  press  and  the  public"  and  that  a  verbatim  transcript  "was 
not  necessary  to  the  conduct  of  business." 

•  Within  the  Department  of  Health,  Education  and  Welfare,  the  agency 
with  an  unexcelled  disposition  toward  secrecy  is  the  Food  and  Drug  Admini- 
stration. For  example,  when  the  FDA  summons  a  company  to  a  hearing  to 
show  cause  why  it  should  not  be  prosecuted  for  a  law  violation,  the  agency 
closes  the  hearing  and  refuses  to  release  the  transcript  or  disclose  the  rec- 
commendation   made  by   hearing  officers.   A   decade   ago,   FDA   was   not  only 
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refusing  to  turn  over  to  Congress  files  on  an  anti-cholesterol  drug  that  caused 
cataracts  in  thousands  of  patients,  but  actually  tried  to  have  written  into  the 
law  a  prohibition  against  releasing  most  any  information  it  acquired  under  the 
Food,  Drug,  and  Cosmetic  Act. 

The  White  House,  to  suppress  information,  has  invoked  the  "Executive 
Privilege"  with  such  frequency  down  through  the  years  that  Clark  Mollen- 
hoff  once  wrote  an  angry  book  about  it.  Currently,  the  endless  blanket  of 
"Executive  privilege"  lies  atop  a  report  by  the  White  House  Office  of  Sci- 
ence and  Technology  that  is  understood  to  predict  serious  environmental 
damage  to  the  United  States  should  supersonic  transports  ever  be  permitted 
fly  across  it  at  supersonic  speeds. 

Congress  now  and  then  pries  valuable  supressed  information  out  of  agen- 
cies, but  it  must  be  noted  that,  by  calculation  of  Congressional  Quarterly, 
41  per  cent  of  all  congressional  committee  meetings  were  held  behind  closed 
doors  last  year,  an  increase  of  5  percentage  points  over  1969. 

In  his  letter  to  Senator  Metcalf,  Donald  MacMillan  said,  "As  I  approached 
the  National  Archives  for  the  first  time  I  was  struck  by  the  noble  and  in- 
spiring ideas  inscribed  in  its  concrete  walls.  One  I  recall  was  most  impressive : 
•The  heritage  of  the  past  is  the  seed  that  brings  forth  the  harvest  of  the 
future.'  " 

A  future  substantially  freer  of  governmental  secrecy  than  is  the  present  is 
not  beyond  our  grasp.  We  may  yet  achieve  the  "deep  sense  of  pride"  that 
President  Johnson  spoke  of  when,  on  July  4.  1966,  he  signed  the  Freedom  of 
Information  Act  in  the  belief  "that  the  United  States  is  an  open  society  in 
which  the  people's  right  to  know  is  cherished  and  guarded."  One  reason  for 
a  cautious  optimism  is  that  the  lawsuits  won  by  the  Center  for  Study  of 
Responsive  Law,  against  the  Labor  and  Agriculture  Departments,  indicate 
a  willingness  in  the  courts  to  come  down  on  the  side  of  openess. 

In  the  FDA,  a  new  general  counsel,  Peter  Barton  Hutt,  takes  over  on  Sep- 
tember 1.  Rather  than  cling  to  the  secrecy  orientation  of  the  past,  maybe 
he  and  others  in  federal  agencies  will  heed  the  instruction  of  Attorney  Gen- 
eral Ramsey  Clark  when  he  announced  the  rules  to  implement  the  law,  only 
four  years  ago :  "that  disclosure  be  the  general  rule,  not  the  exception,"  and 
"that  there  be  a  change  in  government  policy  and  attitude." 

And  Congress  would  take  a  major  step  forward  by  enacting  at  least  two 
pending  bills :  one  for  an  independent  consumer  protection  agency  empowered 
to  intervene  in  administrative  and  court  proceedings  in  behalf  of  the  pub- 
lic (and  against  federal  agencies,  if  need  be),  the  other,  sponsored  by  Senator 
Metcalf,  to  open  the  proceedings  of  the  possibly  1,800  government  advisory 
committees — such  as  the  Commerce  Department's  and  the  CAB*s — to  public 
scrutiny. 

[From  the  Miami  Herald,  July  30,  1971] 
Senate  Committee  Holds  Up  Foreign  Aid  Bill  Over  Secrecy 

Washington — The  Senate  Foreign  Relations  Committee  disclosed  Thursday 
that  it  has  voted,  15-0,  to  hold  up  the  entire  $3.3-billion  foreign  aid  bill,  in 
a  move  directed  against  the  withholding  of  information  by  the  executive 
branch. 

The  committee  served  notice  on  Defense  Secretary  Melvin  R.  Laird  to 
force  him  to  turn  over  a  copy  of  his  department's  five-year  plan  for  foreign 
military  assistance,  Under  a  section  of  a  1961  law,  funds  can  be  denied  for 
35  days  either  until  documents  requested  are  produced  or  the  president  certi- 
fies his  reason  for  withholding  them. 

Going  beyond  the  immediate  issue  at  stake,  the  broad  scope  of  the  com- 
mittee's indignation  was  spelled  out  in  a  July  28  letter  to  Laird  from  Com- 
mittee Chairman  J.  William  Fulbright   (D..  Ark.)  : 

"In  view  of  the  fact  that  tlie  document  requested  involves  all  countries 
receiving  military  aid.  the  committee  is  of  the  view  that  under  this  provi- 
sion funds  for  the  entire  military  assistance  program  shall  be  suspended  35 
days  from  this  date  until  one  of  the  conditions  specified  is  met.  The  commit- 
tee has  decided  to  defer  further  action  on  foreign  aid  legislation  until  this 
matter  lias  been  resolved." 

The  Senate  Judiciary  Subcommittee  on  Separation  of  Powers  headed  by 
Sen.   Sam   J.   Ervin    (D.,  N.C.),   is  now  holding   hearings  challenging  the  use 
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of  "executive  privilege"  to  withhold  information.  Ervin  said  Tuesday  that 
current  practices  "reflect  a  certain  contempt  for  congressional  requests  for 
information.  .  ." 

Before  that  committee,  Fulbright  has  proposed  legislation  to  require  across 
the  board  what  his  committee  now  has  voted  to  do  in  the  case  of  foreign 
aid :  ".  .  .  Funds  will  be  cut  off  from  the  agency  concerned  until  either  the 
information  is  provided   or  executive   privilege  invoked." 

Former  Secretary  of  State  Dean  Rusk  Thursday  was  among  other  former 
government  officials  testifying  before  the  Ervin  subcommittee  who  have 
acknowledged  a  need  to  provide  more  information  to  Congress.  But  he  cau- 
tioned against  legislation  that  could  lead  to  executive-legislative  "confron- 
tation." 

The  Fulbright  committee,  since  May  21,  1969,  has  sought  what  is  described  as 
an  "internal  plannning  document"  for  military  assistance.  The  Nixon  Admini- 
stration's $3.3-billion  foreign  aid  request  includes  $705  million  for  foreign 
military  aid  grants. 

Before  the  Ervin  subcommittee  Thursday,  Rusk — making  his  first  appearance 
before  a  congressional  committee  since  he  left  the  State  Department  in  Jan- 
uary 1969 — -acknowledged  that  classification  of  information  is  "exaggerated  and 
abused  in  the  executive  branch  of  government." 

But  Rusk,  who  had  many  confrontations  with  the  Fulbright  committee, 
said,  "I  thoroughly  disagree  with  the  spirit"  of  proposing  any  legislation 
based  on  an  "antagonistic  relationship"  between  Congress  and  the  executive 
branch. 

"This  government  is  likely  to  freeze  up  almost  overnight  if  we  start  down 
that  track,"  Rusk  said.  He  and  William  P.  Bundy,  who  served  as  an  assistant 
Secretary  of  State  for  Far  Eastern  affairs  under  Rusk,  suggested  the  estab- 
lishment of  a  consultative  committee  between  the  two  branches  of  government 
to   improve  the   information  flow. 

Bundy  also  agreed  that  "the  Congress  needs  much  more  information  than 
it  now  receives  in  the  field  of  foreign  affairs."  But  Rusk  and  Bundy  testi- 
fied that  on  a  subie^tive  as  sensitive  as  the  recent  trip  to  Peking  by  national 
security  adviser  Henry  A.  Kissinger,  the  President  is  entitled  to  "hold  back." 


[From  the  National  Observer,  Aug.  2,  1971] 
Fulbright  Panel  Sets  Deadline  for  Nixon  to  Give  Data  on  Arms  Aid 

Chairman  J.  W.  Fulbright  and  his  Senate  Foreign  Relations  Committee 
have  decided  to  stop  complaining  that  the  Nixon  Administration  has  been 
unreasonably  withholding  information  from  them.  The  committee  voted  15 
to  0  last  week  to  take  direct  action. 

Unless  the  Pentagon  by  Sept.  2  turns  over  to  the  committee  a  copy  of  its 
five-year  program  for  foreign-military  assistance — which  it  so  far  has  refused 
to  do — President  Nixon  would  be  put  on  a  snot.  By  its  unanimous  vote,  the 
committee  invoked  a  seldom-used  provision  of  a  1961  law.  It  stipulates  that 
when  documents  relating  to  foreign  aid  are  requested,  the  executive  branch 
has  15  days  to  deliver  them  or  to  invoke  executive  privilege,  with  the 
President  spelling  out  his  reasons  for  doing  so.  Otherwise,  the  entire  foreign 
military-assistance  program   will   be   automatically   suspended. 

Mr.  Nixon,  of  course,  could  decide  to  invoke  executive  privilege.  This  likely 
would  heighten  conflict  with  the  committee  over  foreign-policy  prerogatives. 
The  Fulbright  panel — Republicans  as  well  as  Democrats— voted  to  hold  up 
the  entire  $3.3  billion  foreign-aid  bill  until  it  sees  what  action  the  President 
takes. 

The  concept  of  executive  privilege  is  also  being  challenged  in  hearings  of 
the  Senate  Judiciary  Subcommittee  on  Separation  of  Powers.  Chairman  Sam 
Ervin,  Jr.,  North  Carolina  Democrat,  believes  current  Government  practices 
"reflect  a  certain  contempt  for  congressional  requests  for  information."  The 
subcommittee  is  considering  legislation  that  would  make  the  law  invoked  last 
week  by  the  Fulbright  Committee  apply  to  all  agencies  of  the  Federal  Govern- 
ment,  not  only   the  foreign-aid  program. 

In  testimony  before  the  Ervin  subcommittee,  former  Secretary  of  State 
Dean  Rusk  cautioned  against  legislation  of  this  kind.  "This  Government  is 
likely  to  freeze  ud  almost  overnight  if  we  start  down  that  track,"  he  said. 
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[From  the  Morning  Sun,  Baltimore,  Md.,  July  28,  1071] 

Fxjlbright  Would  Bar  Funds  to  Units  Balking  Congress 

(By  Gene  Oishi) 

Washington. — Senator  J.  William  Fulbright  (D.,  Ark.)  said  yesterday  that 
he  will  introduce  legislation  to  cut  off  the  funds  of  any  executive  branch 
agency  that  refuses  to  provide  information  to  Congress  unless  the  President 
personally  prohibits  its  release. 

The  proposed  new  sanction,  Mr.  Fulbright  said,  will  be  offered  as  an  amend- 
ment to  a  bill  he  has  already  introduced.  It  would  require  any  employee  of 
the  executive  branch  to  appear  before  congressional  committees  when  asked  to. 

The  Fulbright  bill  is  currently  before  the  Senate  subcommittee  on  the 
separation  of  powers,  and  both  its  chairman,  Senator  Sam  .T.  Ervin,  Jr. 
(D.,  N.C.)  and  Senator  Charles  McC.  Mathlas  (R.,  Md.),  the  ranking  minority 
member,  expressed  general  support  for  Mr.   Fulbright's  proposals. 

Senator  Mathias  wondered  aloud  whether  Congres  had  "the  guts"  to  cut  off 
the  funds  of  offending  agencies,  but  then  added  that  unless  Congress  was 
prepared  to  use  the  power  of  the  purse  to  exact  the  information  it  needed 
from  the  executive  branch  it  might  as  well  "go  out  of  business." 

VALIDITY  QUESTIONED 

Presiding  over  a  hearing  on  the  Fulbright  bill,  Senator  Ervin  questioned 
the  validity  of  the  concept  of  "executive  privilege"  to  withhold  information 
even  when  invoked  by  the  President. 

But  he  noted  that  lesser  officials  of  the  executive  branch  have  also  with- 
held information  on  such  grounds  as  it  would  take  too  long  to  prepare,  the 
release  of  the  information  would  be  "inappropriate,"  or  that  "no  useful 
purpose  would  be  served." 

Another  tactic,  Mr.  Ervin  said,  was  to  delay  submission  of  the  information 
requested  until  it  was  no  longer  pertinent,  or  to  place  security  classifications 
on   the   information    supplied    "precluding  any    meaningful    use   of   the    data." 

Senator  William  V.  Roth,  Jr.,  (R.,  Del.)  said  in  a  prepared  statement  that 
the  Office  of  Economic  Opportunity  refused  to  give  him  a  copy  of  its  telephone 
directory   because  it   was    "confidential." 

Mr.  Fulbright,  in  his  testimony,  asserted  that  the  principle  of  "executive 
privilege"  is  not  a  legal  or  constitutional  right,  but  "simply  a  custom,  a 
survival  of  the  royalist  principle  that  the  King  can  do  no  wrong." 

The  Fulbright  bill  would  not  challenge  the  concept  of  executive  privilege 
but  would  require  any  employee  of  the  executive  branch  to  appear,  if  sum- 
moned, before  any  congressional  committee,  and  he  would  not  be  able  to 
assert  executive  privilege  unless  he  has  a  written  statement,  signed  personally 
by  the  President,  that  he  has  been  instructed  to  do  so. 

The  amendment,  which  Senator  Fulbright  intends  to  offer  later  this  week, 
would  require  all  agencies  to  provide  any  information  requested  by  congres- 
sional committees  within  60  days  unless  the  President  invoked  executive 
privilege. 

If  the  information  has  not  been  provided  or  if  the  President  has  not  invoked 
executive  privilege  within  60  days,  all  funds  for  the  agency  involved  would 
be  cut  off. 

KISSINGER   REFUSAL 

The  main  example  Mr.  Fulbright  gave  was  the  refusal  of  Henry  A.  Kissinger, 
the  White  House  national  security  adviser,  to  appear  before  the  Senate 
Foreign  Relations  Committee  of  which  Senator  Fulbright  is  chairman. 

Mr.  Fulbright  invited  Dr.  Kissinger  in  June.  1969.  to  appear  "informally" 
and  in  executive  session  to  discuss  the  administration's  foreign  policy. 
Without  using  the  words  executive  privilege,  Dr.  Kissinger  declined,  citing 
the  "tradition  that  has  been  established"  for  persons  on  the  President's 
personal  staff. 

While  he  did  not  question  the  President's  right  to  have  confidential  and 
personal  advisers,  Mr.  Fulbright  said.  Dr.  Kissinger  presides  over  a  new 
"super-bureau,"    with   54  "substantive  officers"   and  a   total   staff  of  140. 

As  such,  Mr.  Fulbright  said.  Dr.  Kissinger  is  more  than  a  personal  adviser 
and  should  be  accountable  to  Congress. 
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[From  the  Sheboygan  Press,  Sheboygan.  Wis.,  Aug.  24,  1971] 
Too  Much  Secrecy 

Recent  congressional  testimony  indicates  that  about  38,000  persons  in  three 
government  agencies  have  the  power  to  wield  the  classification  stamp.  These 
persons  are  in  the  Department  of  State,  Department  of  Defense,  and  the 
Atomic  Energy  Commission.  They  have  about  22  million  classified  documents 
in  their  files  which  they  have  stamped  either  top  secret,  secret,  or  confidential. 

The  publication  of  the  Pentagon  Papers  in  June  has  unloosed  vigorous 
protest  against  what  has  been  called  a  network  of  concealment  based  on  a 
handful  of  laws,  presidential  directives,  and  customs.  On  the  one  end  is  the 
Espionage  Act  which  provides  criminal  penalties  for  unauthorized  transfer 
of  documents  damaging  to  national  security.  On  the  other  is  executive  privilege, 
which  some  critics  of  secrecy  refer  to  as  a  doctrine  enabling  presidents  and 
members  of  their  staffs  to  duck  questions  from  Congress.  Senator  Fulbright 
of  Arkansas  calls  it  a  custom,  not  a  law. 

Congressional  Quarterly  quotes  William  Florence,  a  retired  Pentagon  classi- 
fication expert,  as  saying  that  only  about  one-half  of  one  percent  of  the 
classified  documents  deserve  to  be  withheld  from  the  public.  Senator  Sam  J. 
Ervin  Jr.  of  North  Carolina  added  support  to  this  view  a  few  weeks  ago 
when  he  said  that  "through  the  use  of  the  devices  of  secrecy,  the  government 
attains  the  power  to  manage  the  news  and  use  it  to  manipulate  public  opinion." 
He  contended  that  such  government  power  is  not  consonant  with  a  nation 
of  free  men  and  must  be  curtailed. 

Since  publication  of  the  Pentagon  papers,  Senator  Ervin  has  held  hearings 
on  executive  privilege,  a  House  committee  has  held  hearings  on  the  entire 
secrecy  system,  and  the  White  House  has  announced  that  it  is  conducting 
a  review  of  the  classification  system.  Furthermore,  proposals  have  been 
submitted  for  congressional  approval  of  the  appointment  of  commissions  to 
study  or  regulate  the  classification  procedures. 

One  of  the  difficulties  in  bringing  about  reforms  is  that  Congress  also 
participates  in  secrecy  practices.  Congressional  committees,  for  instance,  eon- 
duct  about  40  percent  of  the  hearings  in  private  and  sometimes  do  not  even 
release  transcripts  of  the  hearings.  Committee  votes  frequently  are  withheld. 

A  statement  made  last  June  by  General  Maxwell  Taylor,  former  chairman 
of  the  Joint  Chiefs  of  Staff  and  former  ambassador  of  South  Vietnam,  prob- 
ably explains  some  of  the  reasoning  behind  the  practice  of  secrecy.  Congres- 
sional  Quarterly   quotes  him  as  saying : 

'A  citizen  should  know  those  things  he  needs  to  know  to  be  a  good  citizen 
and  discharge  his  functions  .  .  .  not  to  get  in  on  secrets  which  simply  damage 
his   government   and   indirectly   damage  the  citizen   himself." 

The  weakness  in  this  reasoning  is  that  a  lot  of  self-appointed  "czars"  lack 
any  trust  in  the  public.  There  are  others  who  like  to  exert  their  authority 
at  every  opportunity.  Then,  there  are  those  who,  in  case  of  doubt,  take  what 
they  regard  as  the  safe  course — put  the  secrecy  stamp  on  the  document 
in  question. 

Admittedly,  secrecy  is  required  in  certain  instances  to  protect  the  country's 
security,  but  to  classify  22  million  documents  as  secret  is  simply   ridiculous. 
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